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CASES 
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IN 

THE  COURT  OF  COMMON  PLEAS, 

IK 

Michaelmas  Term, 

In  the  Fordeth  Year  of  the  Reign  of  George  III. 


1 799-. 


Bam  FORD  %^  BURRELL.  xi£afi,%i^. 

14  Eaft,  193. 
Pofi,  391. 

'nruis  was  an  a£lion  for  goods  fold  and  delivered.  a  debt  ac- 

^      At  the  Sittings  in  Michaelmas  Term  1797  a  verdiA  was  fcqucpt*toin 
found  for  the  FIainti£P  on  the  plea  of  the  general  iffue,  and  judg-  *tt  <rf  ^^n^^- 
ment  was  figned.     Previous  to  this  verdift,  viz.  on  Ae  9th  of  OTHiou/to  the 
'Augufl  in  the  fame  year,  a  commiffion  of  bankruptcy  iflued  againft  jffuing  of  the 
the  Defendant ;  and  on  the  4th  of  December  following  he  obtained  „oc  bvred  by 
his  certificate,   ht Eq/ler  Term  1 798  the  Defendant  applied  to  the  ^  certificite. 
Court  to  order  48/.  1 2s.  the  debt  and  cofls  in  the  above  caufe^ 
paid  into  the  hands  of  the  fheriff  of  London,  by  his  bail,  to  be  re- 
turned to  them  on  payment  of  the  cofls  of  a,jcirejacias  ifTued 
againfl  them,  to  enter  an  exoncretur  on  tlic  bail-piece  nutic  pro  - 
tunc,  and  to  fet  afide  the  judgment  on  xhe  fcire  facias,  on  the 
ground  of  his  having  obtained  his  ceiti^cate  before  tht  return  of 
any  ca.  Ja.  iflued  againft  him  before  the  bail  were  fixed.     The 
Court  at  that  time  directed  the  partiesto  go  to  trial  on  tiic  queflion 
of  bankruptcy,  the  Defendant  pleadinghis  certificate;  aud  accord- 
ingly at  the  Guildhall  Sittings  ofler  that  term  the  caufe  came  on 
before  Eyre  Ch.  Jufl.  when  the  material  &6ls  in  evidence  were: 
that  the  aft  of  bankruptcy  was  committed  by  the  Defendant  on  the 
8th  of  MarA  1797 ;  that  the  debt  in  quettioa  accrued  tc  the 
VOL.  II.  B  Plaintiff 
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I  ypp.  Flwitiffin  April  following;  and  that  the  commiffion  iflued  on  the 
pth  of  Auguft  in  the  fame  year.  A  verdi6l  having  been  found 
for  the  Plaintiff,  and  a  rule  nifi  obtained  by  the  defendant  in 
BvRKiLL.  Trinity  Term  following  for  fetting  afidethat  verdi£i  and  entering 
one  for  the  Defendant,  the  cafe  flood  over  till  Ect/ler  Term 
1799. 

Cockell  and  Shepherd  Seijts.  then  fhewed  caufe.  The  queft  ion  in ' 
this  cafe  arifes  upon  the  conflru£lion  of  the  words  of  the  5  Geo.  2. 
c.  30.^^7.  where  it  is  faid,  that  ^^the  bankrupt  fhall  be  difcharged 
^'  from  all  debts  by  him,  her,  or  them  due  or  owing  at  the  time 
*^  that  he,  fhe,  or  they  did  become  bankrupt.^*  Now  a  manifeft 
diflin6lion  appears  as  well  in  the  ftatutes  relating  to  bankrupts  as 
in  the  proceedings  themfelves  between  the  time  of  the  a6l  of  bank- 
ruptcy being  committed,  and  of  the  commiffion  iffuing.  The 
13  Eliz.  c.  j.yi  I.  dire6ls,  that  certain  perfbns  conunitting  certain 
a6ls  fhall  be  deemed  bankrupts,  without  referring  to  any  adjudi- 
cation. In  21  Jac.  I.  c.  19.  Jl  14.  the  time  of  fuing  forth  the 
conmiiflion  is  exprefsly  diflinguifhed  from  that  in  which  the  party 
becomes  bankrupt ;  it  being  there  enaAed,  that  no  bond  fide  piur- 
diaferfhallbe  impeached,  imlefsthecommiffionto  prove  the  party 
a  bankrupt  be  fued  forth  againfl  fuch  bankrupt  witMn  five  years 
afler  he  fhall  become  a  bankrupt.  So  in  yGeo.!.  c^i./.  i. 
which  empowers  creditors  having  debita  in  prafenti  folvenda  in 
Jyiuro  to  prove  under  the  commiffion,  the  words  ufed  are  ^'  be- 
<^  coming  bankrupts,  and  commiffions  of  bankruptcy  being  takc^i 
^<  out  againfl  them,"  evidently  confidering  the  party  as  bankrupt 
independent  of  the  commiffion.  Where  it  has  been  the  intention  of 
the  l^iflature  to  give  relief  againfl  all  debts  due  at  the  time  of  the 
commiffion,  a  phrafe  has  been  employed  expreffive  of  fuch  inten- 
tion, as  in  12  Oeo.  3.  r.  4T.J1  2.  by  which  perfbns  then  in  cuflody 
were  difcharged  from  debts  due  before  the  iffuing  <^  their  com- 
miffions. The  fame  diflin£lion  is  preferved  in  the  commiffion, 
which  flates,  that  whereas  the  party  by  exerdfing  trade,  4*^.  did 
became  bankrupt^  therefore  the  commiffion  iffues.  And  it  is  to  be 
4)blerved,  that  in  pleading,  the  expreffion  always  ufed  is,  before 
the  party  became  bankrtgft,  not  before  the  iffiiing  the  commiffion. 
It  is  the  invariable  practice  of  the  Court  of  Chancery  to  expunge 
debts  which  have  been  proved  under  a  commiffion  where  it 
a{>pear8  that  fuch  debts  havebeen  contraAed  fiibfequent  to  an  a£l 
of  bankruptcy.  Andmany  commiffions  have  been  fuperfeded  upon 
proofed  an  aA  of  bankruptcy  antecedent  to  the  time  when  the 
petitioQtfig  cr^ditor^a {lebt accmed.  A«  viDeGoky.  Wardj  Caf. 

Temp. 
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TVmp.  7bi&243.     Cookers  B.  L.  20.  ed.  4,     The  reafon  there       1799. 

given  hj  Lord  Talbot  is,  that  "  the  commiffion  muft  ilTue  on  the      ^ 

•*  petition  of  (bme  creditor  who  could  be  relieved  under  it:  but  if  ^^*'J°*» 
•*  the  debt  is  fubiequent  to  the  a6l  of  bankruptcy,  the  creditor  BoRRiLt. 
^*  cannot  come  in  under  the  commiffion  againll  the  eiFe^s  of  the 
•*  bankrupt,  though  the  perfbn  of  the  bankrupt  will  be  liable." 
And  though  that  decifion  was  afterwards  reverfed  in  the  Houie 
<rf  Lords,  yet  it  appears  by  4  Brcrjm^s  Pari.  Caf.  327.  and  Ex  f  arte 
Wainman^  Cooke^p  B.  L.2\.  that  the  reverfal  proceeded  on  the 
ground  of  the  old  afts  being  in  force  at  the  time  when  the  com- 
miffion ifliied;  and  it  is  faid  by  the  Lord  Chancellor  in  Ex  parte 
Wainmaiij  that  if  the  cafe  had  been  on  th^  new  afts,  the  Judges 
would  havebeenofacontrary  opinion.  There  is  an  anonymous  cafe 
in  2  Wilf,  135.  C.B.  which  (hews  that  the  petitioning  creditor's 
debt  muft  be  due  from  the  bankrupt  at  the  time  of  the  aft  of  bank- 
ruptcy committed,  though  it  do  not  become  due  to  the  petitioning 
creditor  till  afterwards.  The  aA  of  bankruptcy  puts  an  end  to 
the  trading;  it  fiibje6is  the  ftock  and  efte6is  of  the  bankrupt  to 
be  affigned;  andfrom  that  period  his  accounts  ought  to  beclofed. 
Le  Blanc  Serjt.  in  ftipport  of  the  Rule.  The  effe6l  of  the  con- 
ftruAimi  contended  for  by  the  Plaintiff  will  be  to  work  an  in- 
juftice  to  the  creditors  of  the  b^krupt  whofe  debts  have  been  in-» 
curred  between  thecommitting  the  a6l  of  bankruptcy  and  the  iffii- 
ing  the  commiffion.  For  if  a  merchant  after  a  fccret  a6l  pf  bank- 
ruptcy carry  on  trade  fer  any  length  of  time,  aiid  obtain  goods  in 
Ae  courfe  of  that  trade  to  a  confiderable  amount,  the  creditors 
anterior  to  the  aft  of  bankruptcy  will  be  entitled  by  the  above 
conftruftion  to  a  diftribution  of  all  thofe  goods,  to  the  exclufion 
of  the  very  perfbns  by  whom  they  were  fumifhed.  The  i  Jac.  i, 
c.  I S^S'^'  enafts,  that  upon  lawfiil  warning  left  *' at  the  dwelling- 
**  place  or  houfe  where  the  bankrupt,  his  wife  or  family,  for  the 
"  moft  part  of  his  abode,  did  lodge  or  remain  within  one  year 
**  before  he^  flie,  or  Xheybecame  hanhrupt^^  the  commiifioners  may 
proclaim  the  party  a  bankrupt.  In  this  cafe,  therefore,  it  is  clear, 
tfiat  the  words  of  the  ftatute  muft  refer  to  the  time  previous  to  the 
iflbing  of  the  conuniffion,  and  not  the  committing  the  a6l  of 
bankruptcy;  for  the  latter  may  have  taken  place  by  an  aiTignment 
of  the  party's  e£fe£ls  five  years  before  it  was  difcovered;  and  the 
ftatute  could  not  intend  that  if  he  had  changed  his  abode  during 
that  time,  the  wanung  fhould  be  left  at  the  place  where  he  liv^ 
when  the  aft  of  b«nknq)tcy  was  committed.  By  5  ^;|.  (a)  ^. »« 
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1799*    '  ^  I.  if  any  perfixi  *a>hoJhall  become  bankrupt  ihall  remove,  con* 
ceal^  Sfc,  any  effe£i8  whereof  he  is  pofleffed  to  the  value  of  20^  or 
any  books,  bonds,  4^.  with  intent  to  defraud  his  creditors,  every 
Bv  ft  R  s  L  L .     fuch  perfbn^  becoming  bankrvpt,  and  being  thereof  lawfully  con- 
viAed,  Ihall  fuffer  as  a  felon  without  benefit  of  clergy.     Now, 
fuppofing  a  man  to  have  committed  an  a6i  of  bankruptcy  by  an 
affignment  of  his  effe&s,  and  afterwards  to  remove  his  goods  with 
an  intent  to  defraud  creditors,  but  not  to  elude  the  flatutes 
in  {fxoe  againft  bankrupts,  he  not  confidering  himfelf  to  be  a 
bankrupt,  would  fuch  a  man  be  liable  to  an  indictment  and  exe- 
•cution  as  a  felon?     The  becoming  bankrupt  is  compounded  of 
the  two  fa£ts;  of  his  committing  an  a£t  of  bankruptcy,  and  of  the 
iCommiflion  iffuing  againfl  him.     The  iecond  fe^ion  of  the  fame 
aA  dire6ts,  that  the  certificate  ihall  be  figned  by  four-fiflhs  of 
the  creditors  in  number  and  value,  who  fhall  have  proved  their 
debts:  and  the  5  Geo. 2.  c.^o.Jlz'j,  directs  the  affignees  to  be 
choien  by  the  major  part  in  value  of  the  creditors  according  to 
the  debts  then  proved;  but  if  proof  of  an  a£l  of  bankruptcy,  com- 
mitted prior  to  the  time  when  debts  of  fuch  creditors  as  have 
figned  the  certificate,  or  voted  in  the  choice  of  aflignees,  aiccrued, 
be  fufficient  to  deflroy  their  right  to  prove  under  the  commifiion, 
•    the  certificate  may  be  overturned,  and  the  whole  proceedings 
under  the  commifiion  imravelled,  when  every  thing  is  iiippofed 
to^be  fettled,  the  bankrupt  having  obtained  his  difcharge,  and  a 
dividend  having  been  actually  made.     So  the  4i&Je6i.  of  the 
.5  Geo.  2.  c.  30.  enacts,  that  ^'  all  certificates  which  have  been  al- 
'<  Jbfwed  and  confirmed  and  entered  of  record,  or  a  true  copy  of 
^<  every  certificate  figned  and  attefled  as  therein  mentioned^  fliall 
*<  and  may  he  given  in  evidence  in  any  of  His  Majefl/s  Courts 
*^  of  Record,  and  be  without  any  further  proof  deemed,  4^c.  to 
<<  be  a  full  and  efife6iual  bar  and  difcharge  of  and  againfl  any 
<'  a£Uon  or  fiiit  which  fhall  be  commenced  or  brought  by  any 
^*  creditor  of  fuch  bankrupt,  for  any  debt  or  demand  contracted, 
**  due,   or  demandable  before  the  (jffiiing  qfjiick  commiffionJ* 
Again,   in  the  19  Geo.  2.  c.  32.7^2.   which  entitles  obligees 
in  bottomree  and  rejjpondentia  bonds,  and  the  aflured  in  policies 
of  infiirance,  to  prove  their  debts  where  the  contingency  hap- 
pens after  the  iffiiing  of  the  comnufiion,  the  expreflion  ufed 
is,  that  <^  the  debt  fhall  be  proved,  the  dividend  received,  and 
^'  the  bankrupt  be  diicharged,  in  like  manner  to  all  intents  and 
.^  purpofes  a&  if  fuch  lofs  or  ncontingenqr  had  happened,  and 
<<  the  mopey  due  in  refpeCt  thereof  ^ad  become  payable  before 
C  5  3      ^*  ^^  ^^  9f^  iffitingtfji^  commiffm^'^   Nothing  can  more 

ftrongly 
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fttongly  ihew  the  opinion  of  the  legiflature,  that  the  time  of  i^99* 
iffiiing  the  commiffion  is  the  true  period  up  to  which  all  other  ■  ■ 
ilebtB  may  be  proved.  With  refpeft  to  the  1 2th  Geo.  3.  c.  47,  »a"Jo»» 
J^2.9  which  difcharged  bankrupts  in  cuftody  previous  to  25tb  Bomlclu 
March  1772,  firom  debts  due  before  their  rejpe£live  commiffioM 
iffued:  it  is  not  probable  that  the  legiflature  intended  to  put 
thofe  who  had  not  obtained  their  certificate,  probably  in  can* 
iequenoe  of  iome  mifbehaviour,  on  a  better  footing  than  all 
thofe  who  had  conformed  thismfelves  to  the  bankrupt  laws. 
From  thefe  expreffions  therefore  of  all  thefe  ftatutes,  it  is  dear 
that  the  l^iflature  has  uied  the  term  <<  becoming  bankrupt,"  as 
Synonymous  with  the  term  ^<  when  the  commiffion  ifliied;"  at 
leaft  in  thofe  b&a  which  relate  to  the  proof  of  debts,  and  the 
efieA  of  the  certificate,  though  perfai^  in  thofe  which  defcribe 
the  Gircumftancet  conftituting  a  bankrupt,  the  aA  of  bankruptcy 
and  the  commiffion  may  finne  times  have  been  treated  as  diftinft. 
It  is  aUb  to  be  obferved,  that  the  Court  of  Omimon  IHeasin  Per^ 
kins  V.  Kemplandand  others^  2  BL 1 107.  refer  to  the  date  of  the 
commifficm  as  the  period  beyond  which  a  debt  cannot  be  proved, 
and  to  which  the  operation  of  the  certificate  as  a  bar  is  confined; 
Etre  Ch.  J.  It  is  agreed  on  all  hands  that  this  cafe  is  new: 
wemuft  therefore  confider  of  it;  and  in  entering  into  that  con- 
fideration  we  muft  look  through  all  the  bankrupt  laws,  and  con- 
ftnie  the  exceptions  ufed  in  the  5  Geo,  2.  with  reference  to  the 
oonftruAion  which  has  prevailed  upon  the  reft  of  the  bankrupt 
laws.  The  5  Geo.  2.  c.  30.  Jl  7.,  dire£U  that  every  bankrupt  con*- 
formings  4^.  Ihall  be  difeharged  from  all  debts  due  or  owing  at 
the  time  he  did  become  bankrupt:  and  yet  in  the  41ft  fe£lion  of  the 
fame  ftatute  it  is  feid,  that  the  certificate,  or  a  true  copy  thereof, 
ihall  be  given  in  evidence^  and  be  a  bar  to  any  a^on  broughtfor 
a  debt  due  before  ^A^j^'n^^M^camnit^km.  Again,  the  7  Gm.  i. 
c^i./.  I.,  which  allows  holders  of  bills  payable  at  a  fiiture  day  to 
prove  under  the  commifiion,  deferibes  the  bills  in  quefticm  as  bills 
not  due  or  payable  at  the  time  of  fiich  perfon  becoming  a  bank^ 
fy^s  and  yet  the  19  Geo.  2.  c.  32.  f.  2.  allows  the  obligees  in  bot- 
tomree and  fig^xmifeii/ta bonds,  and  theaffured  in  polidesof  in* 
fimmce  to  prove  in  rdpe£i  of  fiich  bond  or  policy  as  if  the  I06 
had  happened  before  the  time  of  ijfiung  the  commiffion.  So 
12  600.3.  ^*47*9  which \xmtinued  the  5  Geo.  2.  c.  30.,  then  near 
expiring,  in  the  feco^  and  third  fe^lions  difeharges  perfons 
a^iinft  whom  comQiifiions  had  ifliied  previous  to  25th  March 
17729  fnm  all  debts  due  before  the  commiffion^ iffued.     In  feme  ^ 

dimfore  the  ambiguous  expreflion  <<  becoming  bankrupt"  is       C  6  ] 

.   B  3  ufedf. 
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1 7  j^*        u&d,  and  in  others,  that  of  the  <<  ifliiing'  of  the  conuniflion  "  with-* 
out  anyreferenoe  to  the  a£l  of  bankruptcy.  It  fhould  feem,  there* 
fore,  that  the  two  expreffions  muft  control  and  expound  each 
BouLVLL.      other.  Doubtlefs  it  is  a  circumftance  of  confiderable  weight  that 
a  practice  of  expunging  debts  accrued  fubfequent  to  the  a£i  of 
bankruptcy,  has  prevailed  in  that  Court,  to  which  the  general 
jurifdi^ion  arifing  under  the  bankrupt  laws  belongs.  Whatever 
nde  has  been  adopted  in  that  Court  fufficient  to  afford  us  a 
ground  for  reafoning  by  analogy  is  entided  to  confiderable  atten* 
tiom  Thb  however  being  a  new  cafe  upon  an  a£l  of  parliament, 
the  decifion  bdongs  to  the  courts  of  law,  and  I  (hall  not  hold 
myfelf  concluded  by  any  practice  of  the  court  of  Chancery.  The 
pra6lice  alluded  to  appears  open  to  many  obiervations.  As  foon 
as  a  fingle  inftance  had  occurred  of  a  debt  being  expunged,  on 
account  of  its  having  been  contra£ied  fubfequent  to  the  afi  of 
bankruptcy,  it  ought  to  have  been  confidered  as  an  univerfal  rule 
to  which  all  the  commifOoners  were  bound  to  conform,  that  no 
proof  of  debts  fhould  be  received  unlefs  the  time  were  alfo  fhewn 
when  they  accrued*     It  appears  however  to  be  the  uiage  of  the 
commiflioners,  to  require  no  other  proof  than  that  the  debt  was 
due  at  the  time  of  iffuing  the  commiffion;  and  I  am  much  fur- 
prifed  to  find  this  ufage  in  fome  degree  fan£iioned  by  the  obfer- 
Tation  of  Lord  Chancellor  Hardmcke^  '^  that  commiffioners  very 
^  rightly  declare  a  man  a  bankrupt  only  before  iffiiing  the  com- 
^  miifion,  without  fpecifying  any  precife  time  (a)."  Supped  a  cre- 
ditor to  have  proved  a  debt  accrued  fubfequent  to  the  a6l  of  bank- 
ruptcy, and  to  have  received  a  dividend :  could  that  dividend  be 
taken  from  him?  Poffibly  the  Court  of  Chancery  might  hefitate 
to  interfere :  but  how  would  the  cafe  fland  in  a  court  of  law?  I 
was  much  ftruck  with  the  apparent  injuflice  of  excluding  the 
proof  of  debts  accrued  fubfequent  to  an  a&  of  bankruptcy,  and 
thus  allowing  the  few  creditors  who  exiiled  when  the  aA  of  bank- 
ruptcy was  conmiitted  to  fweep  away  all  the  effefls  acquired  fince 
that  time,  to  the  prgudice  of  thofe  very  perfbns  by  whom  they 
had  probablybeen  fumifhed.  Befides,  the  perfon  of  the  bankrupt 
liimielf,  afier  the  furrender  of  all  his  property,  might  fHll  remain 
liable  to  the  majority  of  his  creditors.   I  may  find  myfelf  obliged 
to  fay,  that  the  rule  which  has  been  adc^ted  muft  be  adhered  to, 

(a)    Vid.  z  Afk*  119. -^Tn  z  JltLfZ,  «  of  the  bankruptcy,  or  when  the  com- 

l.ord  HmrthtUitt  ijieaking  of  the  cUufe  in  **  inifiioa  UToed,  vfAith  h  tie  fame ;   for 

the   13  Elis,    which    direds  the   com-  **  to  prevent  difoutes  about  die  time  when 

mtffioners  to  pay  creditors  in  proportion  to  **  he  betomes  a  Mnknipt,  the  commiflion* 

their  debts*  fays:  **  The  queftion  is,  what  "  tn  always  find  in  generali  that  he  was  a 

**  debts  are  here  meant  ?    And  I  am  of  «  bankrupe  at  the  timt  the  commiffion 

*  opfaOaibkaMAOt  MtidaeatthttiaM  »  WtvAr 

and 
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«tid  that  it  is  for  the  tegisliitiiFe^  not  for  the  court,  to  makd  an  ^-799^ 

aheration.  '  Still,  howevor,  the  confideration  of  inconvenienee  '-^ — ^ 

will  wei^  againft  a  great  deal  of  pra&ice  informing  my  opinion.  ^J.^**^ 

Cur.  adv.  vuUf  Sdb&ku.. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
BtnxER,  J.     The  queftion  in  this  cafe  is,  whether  the  certifi- 
cate be  a  bar  to  the  plaintiff 's  demand?  Wewho  werein  Court 
laft  term  (a)  have  confidered  the  point,  and  are  all  of  the  oj^ 
whidb  I  (hall  now  deliver. 

By  the  5  Ann.  c.  22.  f.  2.  no  perfim  becoming  a  bankrupt  Ihall 
be  diiVJiarged  from  all  or  any  debts  owing  at  the  time  aSJueh 
bankrupkyj  unlefi  the  certificate  be  firft  figned  by  four-fifths  in 
number  and  value  (rf*  the  creditors  who  have  proved  debts.  The 
3  Cko.  I.  r.  12.  recites  the  fame  words,  and  the  5  Geo.  i.  e.  24* 
lays,  that  bankrupts  conforming,  4^c.  Ihall  be  difchargcd  from 
all  debts  due  or  owing  at  the  time  they  became  bankrupt^  and 
may  plead  that  the  cauie  of  aAion  did  accrue  before  fuch 
time  as  they  became  bankrupt.  The  5  Geo.  2.  c.  30.  has  the 
fiune  words.  Uie  has  (anftioned  them,  and  it  is  moft  dear 
that  they  have  not  been  employed  unadvifedly  or  inconfider- 
ately.  In  purfiiance  of  thefe  ftatutes  the  words  of  the  plea  . 
have  always  been,  that  on  fiich  a  day  the  Defendant  became  a 
bankrupt ;  under  fuch  a  plea,  it  has  been  the  conftant  pra6Uce  and 
uiageto  prove  that  the  day  on  which  the  a£t  of  bankruptcy  has 
beoi  committed,  was  fubfequent  to  the  c(H)tra£iing  of  the  debt. 
We  think  the  words  of  the  ftatute  are  fo  explicit  that  they  admit 
of  no  doubt,  and  if  there  were  room  for  doubt,  tlie  ufkge  and 
practice  which  have  prevailed  muft  decide.  The  pra6lice  of  the 
Court  of  CSiancery  to  expunge  debts  whidi  have  become  due 
fince  the  a6i  of  bankruptcy,  is  likewife  founded  on  the  fame  con- 
ftruAion  of  the  flatute^  and  that  afibrds  a  very  long  lifl  of  autho- 
rites,  entitled  to  the  greateft  weight  and  confideration,  becaufe 
the  whole  bufinefs  of  bankruptcy  is  the  almoft  daily  fubjed  of  de- 
cifi(m  in  that  Court.  I  think,  it  was  admitted,  that  a  debt  which 
was  not  contraAed  till  after  the  a£l  of  bankruptcy,  would  not  be 
a  good  foundation  for  acommiffion,  and  if  it  will  notfufi^in  the 
commiffion,  the  propofition,  that  it  may  be  proved  under  the 
commiffion  at  all,  becomes  extremely  difficult.  The  proof  of  a 
debt  is  the  fame,  whether  it  be  the  debt  of  a  petitioning  creditor 
or  of  any  other  creditor,  for  the  creditor  muft  in  every  cafe 
fWeaT}  that  the  bankrupt  was  indebted  be/brcj  and  at  the  time  of 
out  the  commiffion.  {b) 

(«)    BuOirtHtaAiWoA  MMkttlu  (i)  %C9.B.L.i.%i* 
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I  fpg.  Bat  the  two  grounds  of  argument  iniifted  on  for  the  Ddendant 

were,  firft,  that  a  perfon  is  not  a  bankrupt  till  a  commiffion  ha» 
iflued  againft  him;  iecondly,  that  fome  ftatutes  make  ufe  of  the 
teRftiL£«  words  "  at  the  time  of  ifluing  the  commiffion,"  and  that  all  fta- 
tutes made  in  jDar/mo^m^  ought  to  be  confidered  tiigether,  and 
e3qx>unded  by  each  other.  As  to  the  firftground,  undoubtedly  a 
man  does  not  fall  within  many  of  the  provifions  of  the  bankrupt 
laws  till  he  is  declared  a  bankrupt,  and  therefore  there  istheiame 
reafon  for  extending  the  difcharge  to  ,that  time  as  to  tlie  date  of 
the  commiffion.  But  that  has  not  been  contended  for.  The  com- 
miffion and  the  declaration  of  the  bankruptcy  relate  to  the  a^t  of 
bankruptcy,  and  when  a  man  is  declared  a  banjcrupt,  he  is  fo  to  all 
intents  and  purpoies  firom  the  time  that  the  a£l  of  bankruptcy 
was  committed.  But  fpeakipg  of  a  bankrupt  in  the  ienfe  of  the 
ob)e£Uon  is  a  technical  life  of  the  word,  whereas  in  the  natural 
Ienfe,  it  means  only  having  committed  an  a^  of  bankruptcy.  In 
the  affidavit  to  obtain  the  commiffion,  the  petitioner  fwears,  that 
he  believes  the  party  is  become  a  bankrupt^  within  the  intent  of  the 
ftatutes,  which  being  previous  to  the  commiffion,  of  courfe  cannot 
include  it.  It  is  impoffibie  to  read  the  cafe  of  Goddard  v.  Vm^ 
derheyden  without  feeing  that  this  point  was  then  confidered  as 
dear.  It  is  ftated  as  a  thing  before  fettled,  that  the  caufe  of  a6Uon 
n^uft  be  fuch  as  would  produce  a  proveable  debt,  which,  it  is  iaid, 
wasnotthecafethere  at  thetime  oiihebankruptcy  committed^  aterm 
very  in{^)plicaUe  to  the  iffiiing  of  the  commiffion.  LordCh.J.  X)^ 
Gr^(a)ftate8  thequeftiontobeywhatdebtwasduefromtheDefen-  ^ 

dant 

{m)  The  judgment  of  Lcnrd  Ch.  J.  De  1763  judgment  was  obciined  againft  the 
Crn  in  ^«  above  cafe  wa<  cited  by  Mr.  J.  Plaintiff' on  the  bail  bond  fo  given  by  him  ; 
JBMr  from  a  manufcript  note  of  the  late  that  on  the  xoth  of  March  1764,  the  De- 
Mr.  J.  GouUtXO  the  following  effe^:  fendant   became  a  bmknipt ;  that  at  that 

De  Grey^  Ch.  J.  The  Defendant  in  this  time  a  writ  of  error  was  depending  on  the 

•dion  being  arrefted,  the  prefent  Plaintiff  judgment  obtained  on  the  bail  bond,  which 

became  his  bail  to  the  Sheriff,  inconfidera-  having  been  carried  from  the  Exchequer 

tion  of  which  the  Defendant  p'omifed  to  Chamber  into  Parliament,  vm  there  non- 

fiive  him  harmlefs.    The  Defendant  not  profledin  ^^a^tftfry  1765;  that  on  the  21ft 

hMnngputinbail,  the  PUintiffm  the  ori.  of  the  fame   month  z  fer't  faclat  i^Tued 

^aal  caufe  fued  this  Plaintiff  on  the  bail-  againft  the  prefent  PUintiff  at  the  fuit  of 

K»d  and  dbtained  judgment,  and  he  was  the  Plaintitt  in  the  original   action,  and 

obliged  to  pay  the  debt  and  cofta.    Tore*  thereupon  the  debrdue  from  this  Defendant 

corer  this,  he  fued   the  Defendant,  who  whh  tlie  cofts  was  paid,  and  that  on  the  2d 

pkaded  chat  he  became  bankrupt  before  of  May  1765,  thb  Defendant  obtained 

the  caufe  of  a^ion  accrued  ;  at  the  trial  his  certi6care. 

before  Lord  Camdtn^  a  cafe  was  referved.  The  queftion  made  is,  whether  the  debt 

friiich  ftated ;  that  in  Mtn  1 763,  the  De-  riecovered  by  the  Plaintiff  was  a  delit  which 

leadant  was  arretted ;  that  the  Plaintiff  could  be  proved  u  fuch  againft  the  Defend- 

became  bail  for  himi  that  in  MUh*  Term  int  under  the  commiffioo,  and  was  there- 
fore 
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dioittotheiFbintifFon  the  loth  dMarck  1764,  iwiiich  was  the 
very  day  on  whkh  the  a£i  of  bankruptcy  was  committed.     Now 

this^ 
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lore  SSchaa^td  by  the  certificate  ?  There 
are  three  provifioDs  in  the  bankrupt  laws 
rebdve  to  thb  fubjefl;  the  firft  dire^ 
what  debts  ihall  be  admitted ;  the  fecond, 
vhat  debts  fliall  be  difcharged,  and  the 
third,  how  the  difcharge  b  to  be  pleaded. 
By  the  old  eas  of  34  t^^s  Hen,%,  ^.4.  and 
13  Elim*  e.^,    it  is  generally   provided, 
tfaac  the  e£fei^  of  the  bankrupt  (hall  be 
£nded  amongft  the  creditors.  The  i  Jat, 
€.1$'  direds,  that  they  (hall  be  divided 
anoDgft  thole  that  come  in  within  four 
months.     No  pofitive  rule  is  laid  down  in 
fivmer  ads  to  diftinguifb  who  are  to  be 
admitted  to  (hare,  but  the  principle  is  to 
<fivide  eqnally.    The  commiffiooers  have  a 
power  to  take  order  accordiug  to  wifdom 
and  diCcretkm,  and  to  .fix  which  debts  were 
owing  when  the  peny  became  bankrupt 
The  focceeding  a&  of  i  Joe,  e.  15.  ukes 
it  op  (b :  and  (b  it  is  underftood  in  the 
31  Jat*  c.  19.  except  where  execution  has 
been  executed  at  the  time  of  the  bank- 
n^tcy.   The  fub(equent  ftatutes  of  5  Ann* 
c,%%.  5  Gff*.  X.  r.  14.  &*  5  Gra.  2.  f. 3a  con- 
^li^  it  in  the  itme  light,  making  all  fe- 
cnrities  given  by  the  bankrupt  to  creditors 
for  fecuring  debts  due  at  the  time  of  the 
bankrwtcy  as  a  confideration  for  obtaining 
In  oerdficate,  vraL    With  refped  to  the 
AG:harge  of  debts,  the  old  flatutes  dkl  not 
reieafe  the  perfon  or  future  efleds,  but 
provided  that  the  (ame  remedy  (hould  fub- 
fift  as  before  toK  what  remained  un(atisfied. 
By  4  Ann,  c\'j,  bonknipts  are  made  fub- 
jbBi  to  imprifbiiineiit,  and  m  ibne  cafes  to 
capital  poni(hment :  but  if  they  conform, 
then  (amoogft  other  things)  they  are  dif- 
dialled  froin  all  debts   due  and   owing 
when  they  became  bankrupts.   The  Cubfe- 
quent  ftatutes  ndte  the  fame  provifioo. 
And  when  they  dired  how  the  difcharge 
is  to  be  pleaded,  they  provkle  that  if  the 
lanknipt  be  fued  iat  debts  due,  ts^r.  he 
(hall  be  difcharged,  and  may  plead  that 
the  caofe  of  adioo  accrued  before  the 
bankruptcy.     Now,  may  not  a  caufe  of 
adioo  accrue  where  there  is  no  debt  due 
and  owing  ?  Tet  the  debt  muft  be  prove* 
able  under  the  commifllon,  or  it  cannot  be 
difcharged:   and  to  be  foi  it  muft  be  a 
debt  te  and  •irifl^  wfaicfa  is  the  fiune 


thing  as  demandaUe,  whidi  a  note  payable 
at  a  future  day  is  not    The  firft  thing 
which  a  creditor  muft  fwear  to  is  a  fum 
due :  and  by  5  Gf,%t  e.^o,  lie  is  guilty  of 
perjury  if  he  fwear  to  what  is  not  due,  or 
to  more  than  b  due.    Therefore,  future 
debts,  not  then  demandable,  nor  then  due 
and  owing,  could  luit  be  proved.     The 
7  Gm.  X.  f .  31.  which  dire^s  that  fecuritiet 
payablS'at  a  fiiture  day  (hall  be  proveaUe 
under  the  commiflion,  and  difclurged  by 
the  certificate,  has  been  held  to  extend  to 
all  kinds  of  certain  debu.    Srvnine  v.  JD« 
Mattos,  -x  Str,  laix.      Contingent  debtSi 
however,   ft  ill   remained   unprovided  for* 
Therefore,  in  TnUy  v.  5/ari/,  %  Sir,  867. 
the  Court  of  K,  n.  held,  that  a  bond  for 
the  payment  of  a  fum  after  the  death  of 
the  obligor,  if  he  married  ML.  and  (he 
furvived  him,  was  not  proveable.     Parlia* 
ment  then  interpofed  in  favour  of  trade, 
and  by  X9  Gn  a.  t.  3a.  made  bottomry 
and  refbondentia  bonds  proveable.    On  tlie 
priDripIt  of  thefe  two  ftatutes,  the  Court 
of   Chancery  endeavoured   to   introduce 
another  cafe  of  coropa(fion.     Tradefmen 
generally  provide    for  their   6imilies  by 
pcrfonsl  fecurities :  they  enter  into  a  bond 
to  pay  fo  much  mooev  to  truftees  on  the 
contingency  of  the  wife  or  children  fui^ 
viving  the  obligor    If  the  oootlogency  had 
not  happened  during  the  commiflioo,  thefe 
bonds  could  not  come  in.    But  in  cafes 
where  the  bankrupt  has  died  during  the 
proceedings,  the  bond  or  covenant  becom- 
ing due,  the  Court  of  Chancery  has  ad» 
mitted  it;  En  parte  Cafwelit  2  P.  IVms.A^'j. 
This  has  been  done  Ceveral  tiroes;  and 
Lord  CXing  held,  that  the  diftribution 
of  the  eftate  (hould  not  wait  for  the  con- 
tingency, but  that  if  the  contingency  hap- 
pened before  difbribution  made,  or  even 
.  before  the  fecond  dividend,  the  creditor 
(hould  come  in.    Lord  HarJwuke  on  the 
6th  of  Aumtf  1740,  in  the  cafe  e*  parU 
Newburgb^  held,  that  where  a  bond  on 
marriage  was  given  to  truftees  to  pay  m 
fum  of  money,  if  the  wife  furvived,  and  no 
dividend  had  b^en  made  before  the  huf- 
band's  death,  held  that  the  commi(&onef8 
were  right  in  admitting  the  truftees.    But 
e»  parU  Groame^  i  Atk,  1x5.  where  the 
-^  hufband 
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this  plainly  fhews  what  his  opinion  was*     On  the  fecond  olv 
jeAion  the  ftatutes  12  Geo.  3.  c.  47.  4r  14  Geo.  3.  c.  77.  were 

•  mentioned 


huibtod  corenanted   before   marriage  to 
leive  hia  wife  600JI  in  cafe  Ihe  furvived 
bim,  and  the  hufband  became  bankrupt, 
and  di*d  before  any  dirMend  made,  Lord 
Hardftfitke  decided,  that  the  wife  (hould 
not  be  admitted,  becaufe  it  was  not  a  debt 
which  would  be  dlTcharged  by  the  certifi- 
cate;   but    obfenrcd,   that    creditors  and 
parties   have   often    been    compaffioiiate. 
£n  parte  MiUbell^  1  AtJk.  lia  was  a  like 
covenant  and  a  bond ;  the  bankrupt  paid 
9#.  in  the  pound  and  died ;  the  wife  peti- 
tioned hold  Hardnieke^  who  admitted  her, 
there  being  no  oppofitton,  and  declared, 
that  if  there  had  been  a  judgment  the  wife 
would  have  been  entitled  to  come  in  as  a 
claimant  before  the  death  of  the  hufband, 
end  the  aflignees  mull  have  retained  enough 
to  anfwer  a  dividend.     The  bar   much 
doubted  of  the  propriety  of  the  order; 
J^ord  Hmrdvoicke  recolle^ed  the  impro- 
iviety  himfelf,  ordered  it  to  be  fpoken  to 
•gain,  and  was  fatisfied  that  it  would  have 
been  a  dangerous  precedent.    He  faid  that 
a  like  order  in  Creenavoay*%  cafe,  I  Atk. 
113.  was  made  by  content  of  the  aflignees, 
and  that  Lord  Kjftg*5  opinion  in  ex  parte 
Ca/kvell,  %  P,  iVms.  497.  was  merely  obiter^ 
and  had  been  doubted  both  by  l.rord  Talket 
and  himfelf.     It  is  now  fettled  that  fu:h 
feiiuly  provifions  cannot  come  in  unlefs 
the  contingency  happen  before  the  a^  of 
bankruptcy.     Yet  even  here  the  Court 
has  introduced  exceptions;   for  where  a 
bill  is  brought  to  recover  the  wife*s  for- 
tune, the  Couit  will  obfige  the  aiiignees 
to  do  reafouable  juftice.     It  was  faid  in 
MitebelCt  cafe,  that  if  there  be  a  judg- 
ment  it  becomes  a  legal  debt;  but  I  doubt 
whether  it  was  admitted  as  fuch.      In 
7af«&*scafe,  1 759,  the  hulband  tried  an 
experiment,  and  confefled  a  judgment  in 
contemplation  of  bankruptcy ;  but  I^ord 
Korihingiom  refufed  to  admit  the  wife  a 
creditor,  it  being  an  open  fraud.    There 
is  another  fpecies  of  debts  which  comes 
nearer  to  the  prefent,  tfis.  debu  not  only 
contingent  but  unceruin  in  point  of  liqui- 
dation,   in  thefe  cafes  it  is  not  necenary 
that  the  (jpecific  fum  (hould  appear  as  the 
balance  of  account ;  the  claim  may  be  ad- 
mitted, and  the  Court  will  take  a  method 
to  alcertain  what  was  due  at  the  time  of 


the  bankruptcy.     But  where  it  is  uncer- 
tain  whether  the  caufe  of  aftien  will  ever 
be  authenticated ;  or,  if  it  be,  whether  at 
will    produce   a   debt    to    any  particubr 
amount,  it  is  otherwife.    Thus  an  afTault 
and  battery  committed  before  the  bank- 
ruptcy  is  a  good  caufe  of  a^on.      But 
where  a  vtrdi€t  in  fuch  a  cafe  was  reco- 
vered during  the  proceedings  under  the 
commiffion,  and   judgment  was  not  ob- 
tained  till  after  the  certificate,  the  De- 
fendant  having  applied   to   X.  B.  to  be 
difchaiged,  it  was  obje^led  that  the  bank- 
rupt had  nothing  to  do  but  to  plead  that 
the  caufe  of  a£lion  arofe  before  the  bank- 
ruptcy.    But  the  Court  held,  that  to  do 
that  the  caufe  of  a£lion  muft  be  fuch  as 
produces  a  proveable  debt,  which  was  not 
the  cafe  there  at  the  time  of  the  bank- 
ruptcy committed.     It  was  then  urged; 
that   the  verdi£i  having   afcertained  the 
amount  (houkl  have  relation  to  the  caufe 
of  adfon,  but  the-  Court  faid,  that  the 
debt  muft  be  due  and  owing,  and  decided 
in  favour  of  the  Plaintiff.    I  never  Imew 
an  inftance  of  an  attempt  to  prove  a  debt 
where  the  caufe  of  action   arofe  on    a 
breach  of  covenant  in  a  leafe.     In  Berkely 
and  Another  V.  KemfivWi  Cro»  £iix,12^,  a 
promife  to  keep  a  prifoner  fiifely,  and  to 
fave  the  gaoler  harmlefs,  was  held  by  the 
Court  to  be  a  promife  on  which  tlie  party 
might  fue  prefently  upon  the  efcape.     But 
that  fort  of  cafe  differs  from  what  was 
mentioned  at  the  bar,  of  a  right  of  aftion 
before  a  fpecial  damnification.    For  where 
a  bond  is  given  to  indemnify  bail,  and  on 
the  party  not  appearing,  tne  furety  im- 
mediately brings  an  a^on,  the  indemnity 
bond   may  be  held  forfeited,  becaufe  of 
the  danger  which   the  furety  incurs  of 
being  fued.    I  will  not  fay  how  fuch  bonds 
as  thefe  could  be  admitted.      But  thefe 
cafes  are  Arong  authorities.      And  if  in 
the  cafe  at  the  bar  judgment  had  been 
obtained  again{l  the  bankrupt,  it  would 
have  been  fimilar  in  principle  to  them  ;  for 
then  there  would  have  been  a  legal  debt, 
though  the  damnification  would  have  been 
uncertain.    On  the  lOth  of  Mareb  1764 
what  debt  was  due  from  the  Defendant  to 
the  PlaintilT?  It  is  true  the  latter  was  to  be 
laved  harmlefs;  but  tf  be  had  gone  in  under 

the 
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mentioiied  and  relied  on.  But  tho{e  are  particular  infolvent 
a^isy  and  do  not  at  all  alter  the  general  fyftem  of  the  bankrupt 
laws.  The  infolvent  a£ls  are  temporary  merciful  laws,  dis- 
charging men  from  their  debts  becaufe  they  have  nothing  to 
pay,  and  the  l^flature  undoubtedly  may  difcharge  them  from 
what  time  they  think  fit.  They  might  have  extended  the 
difcharge  to  the  time  of  the  certificate,  if  they  had  pleafed,  with 
equal  rea/bn.  And  yet  all  cafes,  except  thofe  depending  at 
the  time  when  the  particular  a6ls  pafied,  would  remain  to 
be  decided  under  the  general  bankrupt  laws.  Under  thofe 
general  laws,  we  are  of  opinion,  that  debts  proveable  under 
the  commiffion,  and  debts  to  be  difcharged  by  the  certificate^ 
are  convertible  terms;  and  that  debts  not  due  at  the  time 
of  the  aft  of  bankruptcy,  except  in  the  cafes  fpecially  pro- 
vided for  by  particular  flatutes,  are  not  afie£led  by  the  com- 
miffion* 


1799. 
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C  til 


the  commiffiaa,  h«  muft  have  proved  fome 
debt  due.     Can  I  imply  a  damnification  ? 
It  is  a  probable  I0& ;  but  it  is  difficult  to 
ay  what  the  Pbinttf  would  havefwom  to, 
and  more  fo  to  fay  fvhat  he  would  have 
demanded.      Suppofe  no  bai^kniptcy  had 
hippeoed,  the  Defendant  could  not  have 
Wen  held  to  fpecial  bail,  unleis  the  Pbin- 
tHF  had  fufftred  a   fpecial  damnification. 
What  damage  would  a  jury  have  given  ? 
Ax  any  rate  judgment  could  only  ftand  as  a 
lecnrity,  for  no  execution  cojld  be  taken 
out  tu  the  party  were  a^ually  damnified, 
6  Mad,  77.    Thoiigjh  there  wat  no  adual 
fubfiftlng  debt  on  the  lothof  Marth  1764 
due  aad  owing,  yet  the  judgment  id  this 
cafe  is  evidence  of  the  debt,  and  may  be  a 
meafbre  for  the   damnification,  but  that 
damnifiotion  may  not  be  what  is  now  com- 
plained of,  namely,  paying  the  whole  fum. 
The  original  Plaintiff  might  have  come  in 
imder  the  comiwflaon  and  proved  the  debt, 
and  then  the  bankrupt  woidd  not  have  been 
hidebced  f or  k  to  this  Phuntiir  alfo.    Qr 
fuppofe  the  Delisndant  to  have  peid  xo/.  in 
the  pound,  the  remainder  would  have  been 
the  dumiScauon.   Or  fuppofetheDefend- 
aM  had  been  taken  in  eiecution   by  the 
oripnal  Plainti^  that  would  have  been  a 
<fchaiBe  of  the  bail    Indeed,  how  couU 
the  PlaMffoome  in  under  the  coir  miflion, 
when  t>y  his  writ  of  error  he  had  aflerted 
that  he  had  not  paid  nor  ought  to  pay  the 
debt?  that  would  have  precluded  ban  from 
fioriB|  the  judgment.    Suppofe  this  Plain- 
tiff hti  pffof cd  the  debt,  nd  received  aor. 


in  the  pound  belbre  the  certificate  allowed, 
and  then  run  away,  and  that  the  original 
creditor  had  alTOfbefore  the  certificate  allow- 
ed, taken  the  bankrupt  in  Execution,  in  that 
cafe  the  Litter  would  have  got  nothing. 
Suppofe  this  Plaintiff  had  not  patd  the  debt, 
but  had  luffered  himfelf  to  be  taken  in  eze« 
cution,  could  he  have  come  in  as  a  creditor 
for  the  money  ?     Such  a  cafe,  I  believe, 
never  happened.     In  the  cafes  cited,  the 
Court  held,  that  there  was  a  c^iufe  of  a^ion 
even  fironi  the  terror  of  an  exerutiio.    In 
the  preient  cafe  there  was  alfo  •  caufe  of 
action  from  the  Defendant's  mm -appear- 
ance ;  but  the  damnification  is  not  money 
paid,  and  therefore   it  is  not  a  caufe  of 
a^ion  upon  a  debt  due  and  owing,  which 
is  the  only  kind  of  debt  proveahle  under  • 
commiffion.     I  think  the  judgment  does 
not  add  any  material  circumAance  to  the 
cafe.    In  Chilttn  s.fViffin    (j  mif.  13.) 
the  acceptor  of  a  bill  of  exchange,  who  had 
no  effedts  in  his   hands,  but  was  onlv  • 
furety,  on  the  taihsre  of  the  drawer  hit 
principal,  wis  only  admitted  a  aeditor  for 
what  he  had  paki;  but  as  to  the  re8,  it  waa 
held  not  to  be  a  debt  due  and  owmg,  and 
therefore  he  could  not  have  come  in  under 
the  commiffion.    That  cafe  is  (Irong  in 
principle :    and   it   is   in  point  with  the 
prefent,  except  as  to  the  circamfteiice  of 
the  judgment,  which  I  lay  out  of  my  con« 
fideration. 

Prr  CerJMitf— Jedgment  for  the  PUmtiff- 


Tbh 
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1799.  This  cafe  admits  of  many  other  obfervations,  both  on  the^ 

■  ftatutes  and  the  judicial    determinations   upon   them :   but, 

^^**J°*''  perhaps,  I  may  be  thought  to  have  been  too  prolix  already 
BuKKBLL.  on  a  point  which  appears  to  have  been  long  and  fiilly  fettled, 
and  I  ihould  not  have  occupied  fb  much  time,  but  from  refpe6b 
to  a  great  opinion  which  feemed  to  differ  from  that  which  I 
now  deliver,  and  to  which  opinion  we  all  owe  the  utmoft  defe- 
rence.   Let  the  judgment  be  entered  for  the  Plaintiff. 

Judgment  for  the  Plaintiff- 


Nfv^  lacK  LeCHMERE  V.    RiCE. 

To  debt  on  bond  TT/'JLLIAMS  Serjt.  (hewed  caufe  againft  a  rule  ni/i  for  pleady 
J^JiSr^e  dI  '^  ing  to  an  aftion  of  debt  on  bond;  firft,  non  ejlfaaum:  and, 
fendaot  to  plead  iecondly,  that  thebondwasgivenuponan  ufurious  confideration  ^ 
•nd  u(u^**'     and  contended,  that  although  ufury  was  not,  ftriftly,  fpeaking, 

an  unconicientious  plea,  yet,  that  as  it  is  the  conftant  pra6lice 
of  the  Court  to  refufe  a  rule  of  this  kind  where  the  pleas  are 
inconfiftent  (a),  they  would  not  depart  from  that  rule  in  the 
prefent  inftance.  He  alfo  relied  on  an  affidavit,  flating,  that 
the  witnefs  to  die  bond  lived  in  Worcejlerptire^  and  that  the 
Plaintiff  would  be  put  to  great  expence  if  he  were  obliged  to 
bring  him  to  London  where  the  venue  was  laid. 

Shepherd  Serjt  in  fupport  of  the  Rule,  infifted,  that  the 
olge6);  of  pleading  nen  eJlfaSium\fZA  to  oblige  the  Plaintiff  to 
produce  the  witnefs  to  the  bond,  in  order  that  the  Defendant 
might  have  the  opportunity  of  croCs-examining  him  as  to  the 
ufury. 

The  Court  were  of  opinion  that  the  two  pleas  were  not  more 
inconfiftent  than  many  which  are  allowed  to  be  pleAded 
together,  as  not  guilty  to  an  affault  and  a  ipecial  juftification ; 
and  that  probably  the  true  reafon  for  oppofing  this  rule  was,  as 
had  been  Aiggefted,  to  keq>  the  attefting  witnels  out  of  the  way. 
They  obferved,  that  the  Court  of  Common  Pleas  only  continued 
to  exerdle  an  authority  over  applications  for  pleading  ieveral 

4 

(a)  Su    z  SelUn^  vfl\  299.    But  in  the  principal  cafe ;  vis.  that  the  Cecond  plea 

Sud9  attd  Othert  v.  Pindar^  Barnts^  347.  could  not  be  given  in  evidence  under  the 

where  not  guilty,  and  a  general  releafe  were  general  ifTue ;  and  with  th»  agrees  Sbaw  v. 

allowed  to  be  pleaded  together,  a  reafon  EverittiOntti  vd.  I.  p.  %%%• 


wai  given  by  the  Court  which  applies  to 


matters 
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matters  (wluch  had  originally  been  the  practice  of  die  Kin^s       ^199* 
Bench  alio)  in  order  to  prevent  an  qppreffive  ufe  being 
that  libertjr  which  is  giv^i  by  the  ili^ute.  (a) 


Bamfoko 

Rule  abfidttte.     Euakilu 


(a)  4ilii«#|  c,  1 6./ 4. 


Nov.  13th. 

Browning  v.  S.  Wriout  andOxHERS^  Executors  of  15  ^«/t  535- 

J.  Wright.  ^  ^,fi^,%  p^u. 

COVENANT  againft  the  rq)re(entatives  of  James  Wright.    The  ^  J^,f^^I 
declaration  ftated,  that  the  laid  J.  Wright  by  indenture  in  mifes  in  fee  to 
his  life-time,  fuUy,  clearly  and  abiblutely  gran/^(2,  bargainedyfoid^  ^il^^MemrL% 
erfeoffedj  and  confirmed  to  the  Plaintiff,  his  heirs  and  affigns,  a  famei«ainfthim« 
^sertam  piece  or  parcel  of  arable  land  (defcribing  it),  and  all  ways,  ^^^Jj^^S 
waters,  4^.  and  all  his  eftate,  right,  title,  S^  in  law  or  equity,  to  notwith^mduig 
have  and  to  hold  to  the  Plaintiff,  his  heirs  and  affigns,  abfblutely  SS/w  tIL  e«i- 
and  fin:  ever;  that  he  warranted  it  againft  himielf  and  his  heirs,  tnry  he  was 
and  for  himfelf  and  his  heirs,  and  covenanted  that  he  was»  not-  ^^^  |q  fee,^ 
witbftanding  any  a6l  by  him  done  to  the  contrary,  lawfully  and  *i>^  he  badfiM 
abfolutely  feifed  in  fee  fimple,  and  that  he  had  a  good  righti  ^^^^  %imt\" 
fiMpmoeTj  and  Uvwfid  and  abfolute  authority  to  comxy ;  that  by  he  then  core- 
Tirtue  of  this  conveyance  the  Plaintiff  entered  and  was  poffefled  Sf,hiil»iri,ei- 
and  fulfilled  all  his  covenants  and  ac^reements*    "  Yet  proteftinir  ecutore,  and  ad- 
diat  J.  Wright  did  not  m  his  life  time  well  and  truly  obferve^  make  a  cart-way, 
4t:.  and  that  the  (aid  Defendants  have  not  nor  have  any  of  them  «"<*  jjj*^  -?• 
fince  the  death  of  the  faid  <7.  Wright  well  and  truly  obferv^  enjoy  w^oat 
tfc.  any  rf  the  covenants  claufes  and  agreements  in  the  faid  l°'*"jJPjj?^^ 
indenture  contained  on  their  part  and  behalf  refpe£lively  to  be  anyperfoncUinw 
obferved,  4r.;   in  fba  the  faid   Plaintiff  fays  that  the  faid  '^""^^  ^/» 
«7.  Wright  had  not  at  the  time  of  making  the  &id  indenture  nor  he,  hb  heirs,  and 
at  any  time  before  or  fince  good  risht  fvU  pcmer  and  Umfid  •ffipw.andaii 

J  o  o       «/        x-  t/       penons  ciainuns 

and  ab/blute  atdhority  or  any  right  power  or  authority  *mhatfoeoer  under  him, 

ihould  make  fur. 

were  either  part 
ther  aflurance.    Held,  that  the  intervening  general  words,  *<  fiill  power,  tffr.  to  convey,**  fpecial  cof  enanis 
flf  the  preceding  fpecial  covenant ;  or,  if  not,  that  they  were  qualified  by  all  the  other 
agffflft  the  a6b  of  himfelf  and  hii  heirs. 

to 
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to  etmoey  or  qffure  the  faid  piece  or  parcel  of  araUe  land  or  any 
part  thereof  to  the  faid  Plaintiff  his  heirs  and  affigns  in  manner 
^qfbrefaid  or  in  amf  manner  Hohaifoever  ;  [a)  by  reafbn  whereof 
afterwards  and  after  the  making  of  the  (aid  indenture  and  the 
death  of  the  faid  Jl  Wright  to  wit  on,  4*^.  one  Edward  Child 
and  Maty  his  wife  then  being  and  claiming  to  be  lawfully  and 
rightfiilly  feifed  of  and  in  the  faid  piece  or  parcel  of  arable  land 
with  the  appurtenances  in  their  demefhe  as  of  fee  in  right  of  the 
fidd  Maty  and  having  a  lawful  right  of  entry  into  the  fame  in 
right  of  the  faid  Mary  by  a  lawful  {b)  and  rightful  title  not  de- 
rived by  from  under  or  by  means  of  the  faid  indenture  or  by 
from  or  under  the  faid  Plaintiff  required  the  faid  Plaintiff  to  de- 
Uver  up  the  poffeffion  of  the  faid  piece  or  parcel  of  arable  land  to ' 
them  the  faid  Edward  and  Maty  or  to  become  tenants  thereof 
to  and  to  hold  the  fame  of  the  faid  Edward  and  Mary  at  and 
under  a  certain  yearly  rent  to  wit  the  yearly  rent  of  thirteen 


(«)  As  the  PUintiirin  this  cafe  mtant  td 
rely  on  th«  coreaant  by  J.  JVrigbi  chat 
he  had  gtod  right,  full  f^vMr^  ami  lawful 
m^lhofity  /«  eottvey^  it  feems  that  after  ne- 
gativing the  Deiemlant'a  title  to  convey  he 
need  not  have  proceeded  to  ftate  an  evic- 
tion ;  for,  on  a  general  covenant, the  breach 
may  be  as  general  as  the  covenant.  Brad- 
JLtKva^s  cafe,  9  C».  6a  ^.  Co.  Etd,  117,  «. 
Cr§.  Jot,  304.  S.  C.  Afmfiot  V.  Ballet, 
Cra.  Jae,  369.  GHnefier  v.  Audley,  Sir 
7*.  Raymiid,  14.  fTtttcn  v.  Belt,  1  Mtd, 
2Ma.  f^eed.  Per  Cur,  HMer  v.  Tttylor^ 
jSlob.  1%,  Indeed,  it  may  be  queftionable 
whether  the  avennent,  that  E,  CbUd  and 
JfWry  his  wife  claimed  to  be  lawfully  feifed 
of  the  premifes,and  required  the  Plaintiff 
to  deliver  up  pofleflion  or  to  become  tenant 
to  them,  an(i  that  unlefi  he  had  accordingly 
become  their  tenant,  he  would  have  been 
«vi&ed»  and  that  he  did  becoflne  their  te- 
nant, without  '(hewing  any  entry  by  E. 
Child  and  hM  ^ife,  or  any  aoual  difturbance 
by  them  to  authorise  hnn  in  fo  doing,  can  be 
Cud  to  be  fuch  an  avennent  of  evimom  as  the 
hw  requires  in  cafes  where  any  averment 
of  this  kind  is  neoeflary.  In  F^er  v.  Pier- 
fm,  4  Term  Rtb,  62a  «.  («}  it  was  admit- 
ted that  the  evi^ion  need  noc  be  alleged  to 
have  been  by  legal  procefs ;  but  fome  evi». 
tion  muft  be  (hewn ;  for  SbefbenTx  Teucb^ 
fiame,  e»  7.  p.  170.  fpeaking  of  a  covenant 
iot  quiet  enjoyment,  and  difiurbances  law- 
fiol  and  unlawful,  (ayS|  **  and  b  all  cafes 
whtf t  my  perfoQ  hath  title,  the  ctfeoint 


is  not  broken  untH  fome  entry  or  other 
a^ual  difhirbance  be  made  by  him  upon 
his  title/*  So  in  Hunt  v.  Cefe,  Cvwp.  343. 
where  the  PlaintifF,  to  an  avowry  for  rent, 
pleaded  certain  a£ls  of  the  lefTor,  **  where. 
*  by  he  was  de|Yived  of  the  ufe  of  the  pre- 
mifes,*'  without  averring  evidion.  Lord 
MeauAeU  faid,  that  the  leiTee  certainly 
(hould  have  pleaded  evi^ion,  and  the  fa£^s 
dated  might  have  been  fufficient  for  the 
jury  to  have  found  a  verdict  in  his  favour; 
and  theplea  was  held  ill. 

(*)  The  cafes  of  Foper  v.  Pier/on,  4 
Term  Rep,  617.  amd  Hei^om  v.  Tbe  Eafi 
Indis  Cmpamy,  8  Term  Bef,  %y%*  have 
now  com}d«tely  fettled  that  an  allegation  of 
■*  lawful  tiile"  is  fufficient,  without  fettiog 
out  that  title.  But  the  Pbintiff  mull  (hew 
in  iboie  manner  that  tlie  title  of  the  perfon 
entering  upon  him  is  not  derived  from  him- 
felf ;  and  a  mere  averment  that  he  had 
**  lawful  title,**  without  this  qualification, 
would  be  bad  after  venli^.  Kirby  v.  Haitt" 
aier,  Cro.  Jac,  3x5.  WoeUn  v.  HeU, 
%  Saund.  177.  X  Lev.  301.  z  Sid,  466. 
I  Med.  19c.  S.  C.  Jemkimi,  34c.  lliis 
may  be  done  however  by  averring  gene- 
rally, that  the  perlbn  evicting  had  lawful 
title  before  the  date  of  the  grant  to  the 
PlaintiiT.  Skuiuer  t.  KiUyty  1  Sbotoer  7a 
Pr§4hr  v.  Netotit^  %  Lev,  37.  Buckhy 
V.  fViUiams,  3  Lev.  y^S,  Jwdam  v.  Ttvelte^ 
Cmf,  temp,  Hmrdvf.  172.  per  Ld.  Hard- 
wiektp  and  this  nbd«  wu  adopted  in  F^- 
ttri^Picffium 
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jxmnds  to  be  therefore  paid  by  the  ikid  Plaintiff  and  would  &  I799-  ^ 

jmi  there  unlefs  the  (aid  Plaintiff  had  ib  ddivered  up  the  pof-  " 

feffioa  thereof  or  become  fuch  tenant  of  and  &  held  the  iarne     B*^^""* 

have  qe&ed  evi&ed  expelled  put  out  and  amoved  the  iaid      Wusar. 

Plaintiff  from  and  out  of  the  polTcffion  thereof  whereupon  the 

laid  Plaintiff  to  prevent  his  being  obliged  £o  to  deliver  up  the 

pofleffion  thereof  or  being  £6  ejeAed  evi£led  expelled  put  out 

and  amoved  then  and  there  was  forced  to  and  did  become  fuch 

tenant  thereof  to  and  £>  hdd  the  fame  of  the  faid  Edward 

and  Mary  whereby^',  4r.  alleging  the  Plaintiff's  lois  in  being 

deprived  of  his  fee-iimple,  and  being  obliged  to  hold  as  tenant; 

his  having  laid  out  money  on  the  premifes  previous  to  his  know* 

ledge  of  the  badnefs  of  «7.  fVrigkfs  title^  and  his  having  paid 

a  large  fiun  to  E*  Child  and  Mary  his  wife  for  the  mefiie 

profits. 

The  Defendants  prayed  oyer  of  the  indenture,  and  it  was  reac| 

to  them  in  thefe  words,  to  wiU  ^^  This  indenture  made,  4*^.  wit» 

nefleth,  that  the  faid  J.  Wright^  for,  and  in  confideration  of  th« 

fiun  of  180/.  of  lawful  money  of  Great  Britain^  to  him  in 

hand  paid  by  the  faid  Plainti£^  at  or  before  the  fealing  and 

delivery   of  thefe   prefents,   the  receipt  whereof  is  hereby 

admowledged,  hath  granted^  bargained^  Jf^  ^'^^  ond 

€onfirmedj  and  by  thefe  prefents  doth  fully,  clearly,  and  abfolutely 

grant,  baigain,  fell,  enfeoff,  and  confirm  unto  the  faid  Plaintiff 

and  to  hia  heirs  and  affigns,  all  that  piece  or  parcel  of  arable 

land  (deferibing  it)  with  the  appurtenances  and  the  reverfion  and 

revedSons,  remainder  and  remainders,  rents,  ifliies,  yearly,  and 

other  profits  <^  the  faid  premifes,  and  every  part  and  parcel 

thereof;  and  all  the  eftate  and  eflates,  right,  title,  interefl,  ufe^ 

truA,  daim  and  demand  whatfbever,  in  Uw  or  equity,  of  him 

die  faid  J*  Wiright^  (^  in,  to^  or  out  of  the  faid  premifes,  every 

or  any  part  or  parcel  thereof;  To  have  and  to  hold  the  laid 

piece  or  parcel  c^  arable  land,  hereby  granted,  baigained,  fbh^ 

enfeofied,  and  confirmed,  or  mendcmed,  or  intended  fo  to  be^ 

and  eveiy  part  and  parcel  thereof,  unto  the  faid  Plainti£^  his 

heirs,  and  affigns  for  ever,  to  and  for  the  only  proper  ufe  and 

bdioof  of  the  faid  Plaintiff,  his  heirs  and  affigns,  abfolutdy 

and  for  ever,  without  any  condition,  redemption,  truft,  or  re* 

vocation  whatfoever,  and  to  and  for  no  other  ufe  or  ufes^ 

intei^  trufts,  or  purpofes  whatfoever;  and  ihefaid  J.  Wright 

und  ki%  heirs^  the    qforffaid  piece  or  parcel  of  arable   landp 

hereby  granted  or  merUioned^An-  intended  to  be  hereby  granted 

unt0 
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z  799^       wUo  ihejatd  Plaintiffs  or  his  heirsj  againfl  him  the  f aid  J.  Wright^ 
'■  and  his  heirSyJhaU  and  will  warrant  and  for  ever  defend  by  thefe 

BaowNiNo  .  prefents.  And  the  (aid  J.  Wright  for  himielf,  his  heu^  executors, 
Wbxobt.  and  adminiftrators,  doth  covenant  and  ^ree  to  and  with  the  faid 
Plainti£^his  heirs  and  affigns  in  manner  andformfoUcnmng^thBt  is 
to  fay,  that  he  the  (aid  J»  Wright  for  and  notwithfianding  any  thing 
hy  him  done  to  the  contrary  is  lawfuUy  and  abfolutely  feifed  of  the 
faid  piece  or  parcel  of  arable  land  hereby  granted,  of  a  good,  fure, 
perfefi;,  lawful,  abfolute,  and  indefeafible  eflate  in  fee-fimple, 
without  any  manner  of  tx)ndition,  limitation,  ufe,  or  trufi,  or  any 
otherreflraint,  matter,  or  thing  whatfbever,toalter,change,charge, 
defeat  or  determine  the  fame  /  And  that  he  hath  good  rights  foil 
powery  and  lawftd  and  abfolute  authority  to  convey  and  affure  the 
Jame  to  the  foudPlmntiffy  his  heirs  and  affigns^  in  manner  aforefoid; 
and  the  faid  J.  Wright  for  himfel^  his  heirs,  executors,  or  admi- 
niflrators,  doth  furdier  covenant  and  agree  to  and  with  the  faid 
Plaintiff,  his  heirsand  affigns,  that  he  the  faid  J,  Wright  fhall  and 
will,  as  fbon  as  convenient,  fet  out,  at  the  expence  of  the  faid 
Plaintiff,  a  cart-way  to  the  faid  piece  or  parcel  of  arable  land, 
through  another  field  in  the  poffeffion  of  William  TViggs;  which 
cart-way,  when  fet  out,  the  faid  J.  Wright  and  his  tenants  are 
to  have  a  free  paflage  to  and  firom  <he  fiirm  belonging  to  the 
iaid  (7.  Wright,  now  in  the  occupation  of  the  faid  William 
Triggs,  without  allowing  any  thing  for  the  fame;  And  that  he, 
the  faid  PlaiDtiff,  his  heirs  and  affigns,  fhall  and  lawfully  may, 
at  all  times  hereafter,  peaceably  and  quietly  hold  and  enjoy  the 
laid  piece  or  parcel  of  arable  land  hereby  granted,  and  receive 
the  rents  and  profits  thereof  to  his  and  their  own  ufe  and  ufes, 
without  any  manner  of  let  or  interruption  of  the  faid  «7.  Wright, 
or  any  other  perfbn  or  perfbns  claiming  under  him :  And,  laftly, 
that  he  the  faid  J.  Wright,  his  heirs  and  affigns,  'and  all  other 
perfbns  claiming,  or  te  claim  any  eftate  o^  interefl  o^  in,  or  to 
the  faid  premifes,  or  any  part  thereof,  by,  from,  or  under  him, 
fhall,  and  will  from  time  to  time,  and  «it  all  times  hereafler, 
make,  fuffer,  and  execute,  or  caufe  to  be  fuffered  and  executed, 
all  and  every  fuch  further  and  other  lawful  and  reafbnable  a6i 
and  aAs,  affurance  and  conveyances  in  the  law  whatfoever,  for 
the  better  and  more  perfe£i  afluring  and  confirming  of  the  faid 
piece  or  parcel  of  arable  land,  unto  the  faid  Plaintiff,  his  heirs 
and  affigns,  as  by  his  or  their  Counfel  learned  in  the  law  of  this 
realiPi  ihall  be  rc^onably devifedy  advifed^  or  required.  In  witnefs 
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whereof  the  faid  parties  to  thefe  prefents  have  hereunto  fct  their        1799- 
iiands  and  finals  the  day  and  year  firft  above-written." 

The  Defendants  then  demurred,  and  aflUrncd  for  caufes. 
"  that  the  fliid  indenture  here  brought  into  Court  and  in  the  Wright. 
laid  declaration  mentioned  doth  not  contain  any  covenant  or 
warranty  of  title  to  or  of  right  power  or  authority  to  convey  or 
affure  the  faid  premiles  in  the  laid  declaration  mentioned  or 
Any  part  tliereof  or  for  the  enjoyment  of  the  fame  by  tlie  faid 
Plaintiff  or  liis  heirs  other  than  againft  the  laid  J.  Wngkt  de- 
ceafed  and  his  heirs  or  other  pcrfons  claiming  under  him.  And 
for  that  the  fliid  Plaintiff  hath  not  in  the  faid  declaration  alleged 
or  fhewn  any  dete6l  of  title  to  the  faid  premifes  or  any  part 
.thereof  arifing  from  or  by  reafon  of  any  thing  done  by  the  faid 
J*  Wright  or  his  heirs  or  any  perfbn  cy*  perfons  claiming  under 
him  or  any  evi£lion  interruption  moleftation  or  diflurbance 
done  committed  or  occafioned  by  the  faid  J".  Wright  or  his  heirs  / 

or  any  perfbn  or  perfons  claiming  under  the  faid  J,  Wright 
And  alfo  for  that  the  faid  declaration  is  in  other  refbe6ls  de- 
feilive  and  infufficient.'' 

Joinder  in  demurrer. 

Williams  Serj t.  in  fupport  of  the  demurrer.  Th  e  great  queftion 
in  this  cafe  is,  Whether  the  covenant  on  which  the  breach  is 
aiiigned  ought  or  ought  not  to  be  confined  to  the  a6ls  of  Jarne^ 
^ViV^^  and  his  heirs?  Wecontend,  thatevi6lion  by  a fl ranger  is  no 
breach  of  the  covenant.  In  conftruiniJ:  this  covenant  the  Court  % 
wiU  colle£i  the  intention  of  the  parties,  not  merely  from  the  words 
of  the  covenant  itfelfc  but  by  contrafling  it  with  the  other  parts  of 
the  indenture:  and  it  was  with  the  view  of  enabling  the  Court  to 
do  this  that  the  Defendant  prayed  oyer.  The  intention  of  the 
parties  appears  to  have  been,  that  the  words  "  notwithftanding 
any  aft  by  him  done  to  the  contrary"  in  the  fii-fl  covenant  fliould 
qaaUfy  and  reftrain  the  f econd  covenant.  A\nien  the  grantor  has 
in  tlie  firft  claufe  only  covenanted  that  he  was'feifed  in  fee  not- 
\nthftandinghis  o^vn  afts,  it  would  be  aveiyflrained  conflru6lion 
to  hold  that  he  intended  in  the  next  claufe  to  covenant  that  he 
kad  a  right  to  convey,  notwathftanding  the  a6ls  of  all  tlie  world. 
The  covenant  for  title,  and  the  covenant  for  a  right  to  convey, 
are  fynonimous  covenants,  and  muft  receive  the  fame  conftru6lion. 
The  meaning  of  the  covenant  in  queftion  is  further  explained  by 
the  warranty,  and  by  the  covenant  for  quiet  enjojTnent;  the  former 
being  only  a  qualified  warranty  againft  himfelf  and  his  heirs;  and 
the  latter  a  fpecial  covenant  that  the  grantee  fhall  enjoy  without 
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1 799.  interruption  from  him  or  any  perfon  claiming  under  him.  It  it 
—  not  an  unufual  thing  for  the  Court,  in  conftruing  covenants,  to 
RowNwo  p^^  ^  fenle  upon  them  which  is  againft  the  words,  provided  it 
Wright,  be  wari'anted  by  the  apparant  intention  of  the  parties.  Thus  in 
the  Earl  of  Clannckard's  cafe,  Hob.  273.  a  covenant  for  further 
ailurance  of  an  eftate  was  reft  rained  to  a  third  part.  In  BrougJUon 
V.  Conway^  Moore^^S,  a  condition  that  the  vendor  would  not  do, 
nor  had  done  any  acl  to  difturb  the  vendee,  but  that  the  vendee 
ihould  hold  and  enjoy  without  the  difturbance  of  the  vendor  or 
miy  other  pcrfbn,  was  held  to  be  confined  to  a6ls  done  by  the 
vendor,  on  the  ground  of  the  latter  words  being  referable  to  the 
former.  So  in  an  a&ion  on  a  covenant  ^'  that  lands  were  of  the 
•*  value  of  loooL  pa*  annum^  and  Ihould  fo  continue  notwith- 
**  ftanding  any  a6l  done  or  to  be  done  by  the  covenantor,"  die 
covenant  was  conftrued  by  tlie  reftri6live  w^ords  in  the  fecond 
member  of  the  fentence,  and  though  the  lands  were  not  worth 
loooLper  annum  at  the  time  of  the  covenant  made,  yet  as  no 
a£l  was  ihewn  to  have  been  done  by  the  covenantor  to  make 
them  worthlefs,  the  breach  was  held  ill.  Rich  v.  Rich^  Cro. 
Eliz.  43.  Still  ftronger,  however,  is  the  cafe  of  Nervin  v.  Munns, 
2  Lev.  46.  There  were  four  covenants :  the  firft  for  feifin  in  fee; 
;  '  the  fecond  for  right  to  convey ;  the  third  againft  incumbrances, 

and  the  fourth  for  quiet  enjoyment.  The  firft,  third,  and  fourth, 
were  exprefsly  reftrained  to  the  a6ls  of  the  grantor,  his  father, 
«nd  grandfather,  and  the  fecond  was  unlimited.  The  whole  Court 
^agreed  that  the  covenants  were  diftin£l  and  feveral,  and  three 
Juftices,  in  oppofition  to  North  Ch.  J.,  held  that  the  firft  and 
iecond  covenants,  though  diftin£)^  were  lynonimous ;  and  there- 
fore, as  the  grantor  had  firft  covenanted  againft  his  own  a6ls,  it 
could  not  be  intended  that  he  fhould  inmiediately  afterwards,  in  a 
covenant  to  the  fame  effe6l,  covenant  againft  all  the  world.  And 
they  alfb  took  a  diftin6lion  which  will  afford  on  anfwer  to  all  the 
^afes  which  may  be  cited  on  the  other  fide,  as  well  as  to  Cray  ford 
y.Crayfard^  Cro.  Car.  106*  and  Hughes  y.  Bennettj  Cro.Car./^^^. 
Sir  WiUiam  Jones^  403.  relied  on  by  North  Ch.  J.,  namely,  that 
in  thofe  cafes  the  covenants  were  of  divers  natures,  and  concerned 
different  things,  although  relating  to  the  fame  land. 

Shepherd  Seq  t  contra.  The  argument  of  the  other  fide  amounts 
to  this,  that  as  fome  of  the  covenants  in  this  deed  are  of  a  fpedal 
natnre,  the  Court  muft  borrow  the  reftri£tions  introduced  into 
them,  and  engraft  them  on  the  general  covenant.  But  this  mode 
of  conftruAion  cannot  be  adopted  without  laying  down  a  general 
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rule  that  wherever  a  covenant  againft  the  a6ls  of  the  grantor  only        1 799. 
is  inferted  m  a  deed,  all  other  covenants,  however  general,  muft      — — 
be  reftramed  thereby.     The  queftion,  therefore,  muft  be,  not  ^^ 

whether  the  Court  fliall  borrow  from  a  Ipecial  covenant  in  order  Wright. 
to  reftrain  a  general  one,  but  whether  both  are  not  in  efFe6l  one 
covenant.  The  diftinAion  leems  to  depend  on  the  words  with 
which  the  fecond  member  of  the  fentence  is  introduced. "  Thus 
in  Brmighton  v.  Comvay^  Dyer  240.  where  the  covenant  againft 
the  aAs  of  the  covenantor  was  followed  by  the  words  "  InU  that 
the  affignee  may  enjoy  without  difturbance  of  any  perfon ;"  the 
Court  confidered  the  latter  words  to  be  only  a  continuation  of 
the  covenant.  To  the  fame  effe6l  is  Piles  v.  Jaines  {a\  Vyn-  240,  ' 

lb  the  margin.  Thefc  cafes  exprefsly  proceeded  on  the  meam'ng 
of  the  word  "  but,"  and  cannot  therefore  be  applied  to  this  cafe, 
vhere  the  ffeond  member  of  the  fentence  is  introduced  by  "  and 
that,"  which  disjoins  it  from  the  firft,  and  makes  it  a  fcparate 
and  diftin6t  covenant.  In  Rich  v.  Bich  the  covenant  feenis 
clearly  to  have  contained  but  one  fentence;  and  as  to  Lord  Clan^ 
rickard's  cafe,  it  cannot  apply;  for,  as  only  one  tliird  part  of  the 
^late  was  conveyed,  the  covenant  for  afTurance  of  the  eftate  could 
only  extend  to  that  third  part.  Of  Nervin  v.  Muns  it  is  fuffi- 
dent  to  obferve  that,  afler  ftating  a  difference  of  opinion  in  the 
Court,  it  concludes  ynihfcd  adjomatur.  The  cafe  of  Sir  George 
Trenchard  v.  Hq/kins^  Winch 9 1 ,  92, 93.  was  a  covenant  that  there 
was  no  reverfion  in  the  Crown  notwithftanding  any  aft  done  by 
the  covenantor;  and  the  Court  held,  that  the  words  "  noti^-ith- 
ftanding  any  aft  done,"  reftrained  the  general  fenfc  of  two  pre- 
ceding covenants,  for  feifin  in  fee  and  power  to  fell.  But  that 
eafe  was  afterwards  reverfed,  as  appears  from  a  manufcript  copy 
of  that  book,  as  well  as  from  i  Sid.  328.  though  Saunders^  who 
was  Counfel  for  the  Plaintiff  in  Gainsforth  v.  Griffith^  i  Saund. 
60.  by  attempting  to  difHnguifh  that  cafe  on  the  grounds  of  the 
firft  judgment,  does  not  feem  to  have  been  aware  of  the  ultimate 
decifion  (6).  In  Gainsforth  v.  Griffith  it  was  agreed,  that  a  par- 
ticiilar  covenant  in  fi^  may  reftrajn  a  general  covenant  in  law; 
IS  in  Nokes^%  cafe,  4  Co.  80.  But  it  was  laid  down,  that  an  ex- 
prds  genertd  covenant  in  &ft  cannot  be  reftrained  by  a  particu- 
lar covenant  in  &ft,  unlefs  the  latter  can  be  conftrued  as  part 

(a)  See  tJ^iis  cafe  iet  out  in  a  note  to  K  B,  Jottes  and  the  other  Juft'ices,  except 
Cstjufirtbw.  Griffith, I  Saiitul,S9»^y'M''  W'bitelock^  held  that  me  Judgment  belovir 
Scrit.  Mf^UStms.  ihoold  be  rererfed  ;**  but  it  is  added,  mtt 

{^  In  8idtr/m  the  Court,  fpeakmg  of  fuit  dit  fut  nui  rrwrfrl  fuit  tntir  ;  idt0 
i«t  C4fe,  fa/,  « that  on  ft  wfic  of  enror  in     qtutn, 
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1 79$.        of  the  former.     Therefore,  in  a  covenant  on  the  affignment  of  a 

leafe,  that  it  was  a  good  and  indefeafible  leafe,  and  that  the  at 

^^  fignee  fhould  quietly  enjoy,  Sfc,  without  any  let  or  difturbance  of 

WaiGUT.  the  afDgnor,  the  firft  covenant  was  held  to  extend  to  the  a6l  of 
a  ftranger,  unreftrained  by  the  latter  covenant.  So  where  A» 
covenanted  that  he  was  fcifed  in  fee  notwithftanding  any  a6l  by 
him^  done,  and  that  the  lands  were  of  a  certain  annual  value;  the 
latter  was  held  an  abfolute  covenant,  that  the  lands  were  of  fuch 
a  value.  Hughes  v.  Bennett^  Cro.  Car.  495.  Sir  JVm.Jones^  403. 
S.  C.  To  the  fame  efFe6l  is  Crayford\,  Crayford^  Cro.  Car,  106, 
a  vendor  is  always  at  liberty  to  covenant  for  fuch  an  eftate  as  he 
really  has,  or  for  an  indefeafible  eftate;  if  he  adopts  the  latter 
method,  he  muft  be  relponfible  accordingly.  Thus  where  A. 
covenanted  that  he  was  fcifed  of  a  good  eftate  in  fee  according 
to  the  indenture  made  to  him  by  M\  (of  whom  h^had  purchafed,) 
the  covenant  was  held  abfolute;  for  the  reference  to  the  convey- 
ance by  IV.  ferved  only  to  denote  the  limitation  and  quality  of 
the  eftate,  and  not  the  defeafiblenefs  and  indefeafiblenefs  of  the 
tftle.  Cooke  v.  Founds,  1  Lev,  40.  1  Kel,  95.  S.  C.  The  ftrong- 
eft  cafe,  however,  on  the  conftru6lion  of  covenants  to  fecure 
title,  is  Jokrtfen  v.  ProSior^  Yelv,  175.  where  A,  having  granted 
the  whole  of  a  leafehold  eftate  of  which  he  had  but  a  moiety, 
and  covenanted  for  quiet  enjoyment  of  it  agaiiifl  his  awn  aciSf 
was,  under  this  covenant,  held  liable  on  the  entry  of  thofe  who 
were  entitled  to  one  moiety.  The  only  difference  between  tliat 
cafe  and  the  one  on  this  record  is  not  much  in  the  Defendant's 
favour,  viz,  that  J,  W,  inftead  of  having  a  moiety  only,  had  no 
eftate  toconvey.  Shoidd  thisdemmrer  prevail,  itwilleftablifh  this 
principle,  that  wherever  there  is  any  one  fecial  covenant  in  a 
conveyance,  all  the  general  covenants  in  the  fame  deed  muft  be 
reftrained  thereby. 

Lord  Eldon  Ch.  J.  This  cafe  comes  before  the  Court  on 
demurrer,  under  the  following  circumftances.  The  a£lion  is 
brought  by  Thomas  Brownings  who  appears  on  thefe  pleadings 
to  be  the  purchafer  of  an  eftate  of  inheritance  in  fee,  and  it  is 
brought  againft  the  prefent  Defendants  who  are  the  perfonalrepre- 
fentatives  of  the  vendor  Janies  Wright^  and  are  bound  by  certain 
covenants  which  are  fet  forth  upon  this  record.  The  Plaintiff 
declares,  that  by  indenture  made  on  the  12th  of  06iober  1787 
between  James  Wright  the  teftator  of  the  Defendants  on  the  one 
part,  and  Thomas  Braaming  the  prefent  Plaintiff  on  theotherpart, 

ia 
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fti  oonfideratlon  of  i8o^.  paid,  James  Wright  fiilly,  clearly,  and        1799^ 
ftbfblutely  granted,  bargained,  fold,  enfeoffed,  and  confiimed  a      ' 
certain  piece  of  land,  delcribing  it     Now  theie  words  "  granted,     Brownino 
bargained,  fold,  enfeoffed,  and  confirmed,*'  certainly  import  a      Wkicut. 
covenant  in  law,  the  effe6t  and  meaning  of  which  would  be  af- 
Je6led  by  the  fubiequent  words  of  the  indenture.     After  the  ha^ 
hendum  to  Thomas  Brownings  his  heirs  and  ailigns,  follows  this 
qualified  warranty :    ^^  And  the  faid  James  and  his  heirs,  the 
aforefaid  piece  of  land,  Sfc.  to  the  faid  Thomas  Browning  and  his 
heirs,  againft  him  the  faid  James  and  his  heirs^  fhall  and  will 
warrant  and  for  ever  defend  by  thefe  prefents."     Tliis  is  not  a 
general  warranty  againft  all  mankind,  but  againft  the  a£ls  of 
James  Wright  and  his  heirs  only.    Then  follow  certain  covenants 
in  thefe  words.     "  And  the  faid  James  Wright  for  himfelti  hia 
heirs  and  aifigns,  doth  covenant  and  agree  to  and  with  the  faid 
Thomas  Broxoning^  his  heirs  and  afiigns  in  manner  and  form foUam' 
xng^  that  is  to  fay.  That  he  the  faid  James  Wright  for,  and  not* 
withftanding  any  thing  by  him  done  to  the  contrary,  is  lawfully 
und  abfolutely  feifed  of  the  faid  piece,  S^c.  hereby  granted  of  a 
good,  fure,  perfe6l,  lawful,  abfolute,  and  indefeaiible  eftate  ill 
fee-fimple,  ^-ithout  any  manner  of  condition,  limitation,   ufe, 
tnifl,  or  any  other  reftraint,  matter,   or  thing  whatfoever,  to 
alter,  change,  charge,  defeat,  or  determine  the  fame."     Theiv 
fellows   the  covenant  on  which  the  prefent  queftion   arifes* 
"  And  that  he  hath  good  right,  full  power,  and  lawfiil  and  ab* 
iblute  authority  to  convey  and  afiiire  the  fame  to  the  faid  Thomas 
Bratvning^  his  heirs  and  affigns,  in  manner  aforejaidr     After 
this  comes  a  covenant  concerning  a  right  of  way,  which  has  no 
lelation  to  this  cafe,  except  that  it  may  not  be  immaterial  to  ob- 
ferve,  that  this  covenant  is  introduced  by  the  words  <<  And  the 
laid  James  for  himfelf,  his  heirs,  executors,  and  adminiftrators, 
doth  further  covenant  and  agree,"  which  are  the  initiatory 
irords  of  the  firft  covenant,  and  which  are  not  ufed  at  the  begin- 
ning of  what  is  called  the  fecond  covenants     Perhaps,  this  may 
be  confidered  as  a  critical  obfervation  in  a  cafe  which  does  not 
require  it.    But  as  what  is  called  the  fecond  covenant  is  only  in- 
troduced by  the  words  "  And  that,"  and  in  the  third  (or  what 
may  be  called  the  fecond)  covenant,  the  name  of  the  cove- 
nantor is  again  introduced  as  further  covenanting,  it  feeras  to 
have  been  the  intention  of  the  parties  that  all  the  matters  which 
wre  inferted  before  the  repetition  of  the  initiatory  words  ihould 
be  confidered  as  one  covenant.     This  point,  indeed,  is  not 
QMeffiury  to  the  decifion  of  the  cafe.     But  even  on  the  critical 

c  3  obfer- 
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1799.        obfervation  which  I  have  fuggefted,  it  would  not;^  be  unfair  to 

'      hold  that  what  has  been  Hated  at  the  bar  as  t\^'o  covenants,  is  in 

aowNiNo     ^^  ^^^  ^^^^     ^^j  j£  ^j^jg  ^.^^.^  granted,  there  would  be  an  end 

Wright,      of  the  whole  argument.     The  grantor  then  covenants  for  the 
quiet  enjoyment  of  the  grantee,  "  without  any  manner  of  let  or 
interruption  of  the  laid  Janies  Wright^  or  any  manner  of  pc  rfon 
or  peiibns  claimii^g  under  him."     So  that  it  is  clear,  that  tliis 
covenant  does  not  apply  to  the  a6ls  of  any  pcrlbns  not  ckiiming 
under  James  Wright;  and  in  tliis  refpe£l  it  agrees  with  the  effect 
of  the  warranty,  and  with  tlie  words  in  the  introdu6lor\'  part 
of  the  firft  covenant.     The  lall  covenant  is,  that  Janies  Wright ^ 
liis  heirs  and  affigns,  and  all  perfons  chiiming  any  eftate  or  iu 
tereft  to,  from,  or  under  liim,  (wliich  tallies  with  the  warranty, 
and  with  the  introdu6lory  words  to  the  lirft  covenant  and  laft 
covenants, )  would  make  fuch  further  aflurance  as  fhould  be  tliought 
iieceflary.   It  is  certainly  true,  that  the  words  of  a  covenant  are  to 
be  taken  moft  ftrongly  againft  the  covenantor;  but  that  muft  be 
qualified  by  the  obfervation  that  a  due  regard  mufl  be  paid  to  the 
.     intention  of  the  parties  as  coUefled  from  the  whole  context  of  tlie 
inftrument.      This   tranfaftion  is  a  purchafe  of  an  eftate  of 
See  Hargrove     inheritance  in  fee,  and  the  firfl  queflion  is,   What  will  be  the 
^Co,LitL\%A,      nature  and  effe6l  of  a  conveyance  carrying  luch  a  contra£l  into 
».  n.  I.  execution  ?  If  a  man  purchafe  an  efiate  of  inheritance  and  after- 

wards fell  it,  it  is  to  be  underftood  prima  facie  that  he  fells  the 
cflate  as  he  received  it :  and  the  purchafer  takes  the  premifes 
granted  by  him  with  covenants  againfl  his^6ls.  If  the  vendor 
has  taken  by  defcent,  he  covenants  againft  his  a6ls  and  thofe 
of  his  anceftor;  and  if  by  deviie,  it  is  not  unufual  for  him  to 
covenant  againft  the  aAs  of  the  devifor  as  well  as  his  own.  In 
fa6l,  he  fays,  I  fell  this  land  in  the  fame  plight  that  I  received 
it,  and  not  in  any  degree  made  worfe  by  me.  It  was  argued, 
that  if  this  were  fb,  a  man  who  has  only  an  eftate  for  life,  might 
convey  an  eftate  in  fee,  and  yet  not  be  liable  to  the  purchafer. 
^  This  feems  at  firft  to  involve  a  degree  of  injuftice,  but  it  all 

depends  on  the  fiiA,  whether  the  vendor  be  really  putting  the 
purchafer  into  the  fame  fituation  in  which  he  ftood  himfelf.  If 
he  has  bought  an  eftate  in  fee,  and  at  the  time  of  the  re-fale, 
has  but  an  eftate  for  life,  it  muft  have  been  reduced  to  that  eftate 
by  his  own  a6i,  and  in  that  cafe  die  purchafer  will  be  protected 
by  the  vendor's  covenants  againft  any  aft  done  by  hitoifclf.  But 
if  the  defe6l  in  his  title  depend  upon  the  a6ls  of  tfiofe  who  hiid 
the  eftate  before  him,  and  he  honeftly  but  ighorantly  prOpofes 
io  ahotlier  peribn  to  ftand  in  his  fituatiop,  toefther  liiit^ffiMf) 

or 
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cor  injaftice  can  enfue.     What  is  the  common  courfe  of  boiinefi        lyoo* 
in  fuch  a  cafe?  An  al>ftra6l  is  laid  before  the  purchaier's  coun-      — — — 
fel;  and  though  to  a  certain  extent  he  relies  on  the  vendor's     £»o^Mi»*a 
covenants,  ftill  his  chief  attention  is  directed  to  afcertaining      Wiii«bt.- 
what  is  the  eftate,  and  liow  far  it  is  fupported  by  the  title.  Tlie 
purchafer,  therefore,  not  being  miiled  by  the  vendor,  makes  op' 
his  mind  i^dietber  he  fliall  complete  his  bargain  or  not,  and  if 
any  doubts  ariie  on  tlie  tide,  it  refts  with  the  vendor  to  deter- 
mine whether  he  will  &tisfy  thofe  doubts  by  covenants  more  or 
lefi  extenfive.     Prima  facie^  therefore,  in  the  conveyance  of  an 
eftate  of  inheritance,  we  are  led  to  ex})c6l  no  other  covenants^ 
than  thofe  which  guard  againft  the  a6ls  of  the  vendor  and  his 
heirs.     With  rdpe6l  to  the  conveyance  of  leafehold  eftates,  this 
is  not  always  fb,  and  there  is  an  obvious  rcafon  why  tliis  fliould 
not  be  ib.     Some  of  the  cafes  reft  on  the  diftin6iion  between^ 
freehold  and  leafehold  property,  and  in  the  cafe  cited  &om  tliat 
excellent  book  the  Reports  of  Saunders  made  more  excellent  by  a- 
late  edition,  the  eftate  was  leafehold.     All  the  muniments  of  a 
freehold  eflate,  and  every  thing  which  can  illuftrate  the  tide  is 
in  poiileffion  of  the  vendor :  but  this  is  feldom  the  cafe  with  re- 
fpe£l  to  leafeholds.     With  regard  to  many  eftates  in  this  town^ 
held  mider  the  Duke  of  Bedford  and  the  Duke  of  Portland^  it 
would  be  next  to  impoffible  to  fliew  any  thing  but  the  leafe 
iti^;  the  vendors  could  not  produce  the  muniments  of  their 
eftates  which  are  depofited  in  the  family  chefts^of  thofe  noble* 
men.     It  fbmetime»  happens,  ttierefore,  that  parties  require  co- 
venants in  aflignments  of  this  kind  of  property  which  are  not  re-^ 
quired  in  conveyances  of  freehold;  fuch  as,  an  abfolute  covenant 
that  the  vendor  hold»  a  valid  and  indefeafible  leafe. 

But  even  where  covenants  of  this  kind  are  introduced,  if  the 
words  of  the  deed  be  that  ^^  he  covenants  in  manner  and  fbrm 
afarefaidf^  the  Court  will  look  to  the  former  part  of  the  inftnr- 
ment  in  order  to  afcertain  the  fenfe  in  which  the  covenant  ia  tobe 
laki^i.  SomXSaecBSe  of  The  Duke  of  Noft-thumberlandv.EnhigUm 
and  Others  (a)  where  the  Defendants  covenanted  for  themfelves 
^^  jointly  andJeoeraSy  in  manna  folUming^^  and  the  deed  was  fj> 
inaccurately  drawn,  that  prima  facie  fbme  of  the  covenants 
appeared  to  be  joint,  and  fbme  feveral,  the  Court  of  King's 
Bench  held,  that  the  general  intent  of  the  parties  was  to  be  con« 
£dered,  and  that  the  prior  words  extended  to  all  the  fubfequent 
^ovcnaatfl)  and  made  them  all  joint  and  feveraL    In  the  preient 
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^799-  Cflfe  then  we  have  got  thus  far.  It  is  quite  clear  with  refpecl  tcf 
the  warranty  that  it  was  not  the  intention  of  the  grantor  to  war- 
rant the  title  againft  any  perfons  but  hinifelf  and  his  heirs.  It 
Wright,  js  equally  clear,  that  it  was  not  his  intention  to  covenant  for 
quiet  enjoyment  againft  the  acls  of  any  but  himfelf  and  his  heirs; 
nor  was  it  his  intention  to  make  the  covenant  for  further  aflur- 
ance  extend  to  any  other  porfons.  We  find  all  thefe  limited  co- 
'tenants  in  an  inftrument  of  purchafe,  in  which  we  fliould  not 
expecl  obligations  of  greater  extent.  Then  there  is  one  part  of 
the  inftrument  which,  if  it  betaken  as  a  fubftantivc  unconnected 
covenant,  and  not  part  of  the  firft  covenant,^  which,  however,  I 
think  might  be  done,  raifes  the  prefent  queftion.  It  has  been 
argued,  that  this  demurrer  cannot  be  allowed  without  laying 
down  this  principle ;  that  any  fpecial  covenant  in  a  deed  will 
reftrain  all  the  genei^al  covenants.  If  that  confequence  would 
neceilarily  cnfue,  I  admit,  that  the  demurrer  is  not  to  be  fuC- 
taincd.  But,  I  take  that  to  be  an  inaccurate  ftatement  of  the 
Cii/c.  Tlie  queftion  is  not  whether  afpecial  covenant  will  reftrain 
a  general  one,  but  whether  the  particular  covenant  on  which 
the  a6lion  is  founded  be  general  or  ijiecial.  And  my  opinion, 
upon  confidering  the  whole  deed,  is,  that  it  is  a  fpecial  one. 
What  would  be  the  ufe  of  anv  of  the  other  covenants  if  this  were 
-  general  ?  It  would  be  of  little  fervice  to  the  grantor  to  infift 
that  the-  warranty,  and  the  covenants  for  quiet  enjoyment  and 
fiirther  aflurance,  were  fpecially  confined  to  himfelf  and  his  heirs, 
if  the  grantee  were  at  liberty  to  fay,  "  I  cannot  fue  you  on  thefe 
covenants,  but  I  have  a  caufe  of  aftion  arifing  upon  a  general 
covenant  which  fuperfedes  them  all."  It  appears  to  me  from 
the  words  and  context  of  the  deed,  that  in  fuch  cafe  we  fhould 
be  driven  to  fay,  that  the  grantor  intended  at  the  fame  time  to 
give  a  limited  and  an  unlimited  warranty.  The  true  meaning, 
therefore,  of  the  covenant  is,  that  the  grantor  has  poi^'^r  to  con- 
vey and  afTure  according  to  the  terms  ufed,  to  which  terms  he 
refers  by  the  words  "  in  manner  aforefaid ;"  namely,  "  for,  and 
not^ithftanding  any  thing  by  him  done  to  the  contrary." 

With  refpeft  to  the  cafes  which  have  been  cited,  it  is  to  be 
obferved,  that  when  a  general  principle  for  the  conftruflion  of  an 
inftrument  is  once  laid  down,  the  Court  will  not  be  reftrained 
from  making  their  own  application  of  that  principle,  becaufe  there 
are  cafes  in  which  it  may  have  been  applied  in  a  different  man- 
ner (a).      The  principle  being  once  acknowledged^  the  only 

(a)  The  fame  do^rinc  was  laid  down  by  Lord  Kenyan  in  the  cafe  of  Lord  Walptle  \'. 
ILard  CMmandeUj^  7  7".^.  148. 

difficulty 
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^fficulty  confifts  in  making  the  moft  accurate  application  of  it.         '799^ 
In  Trenchard^^  cafe,  the  eftate  on  which  the  covenants  in  queftion 


aroC?  was  granted  under  letters  patent  by  the  crown ;  but  thofe  ^^ 

letters  patent  are  not  Itated  in  any  of  the  reports.  We  know,  Wriohx. 
however,  that  in  grants  of  lands  by  the  crown,  it  is  ufual  to 
referve  a  reverfix^n,  which  reverfion  the  grantee  cannot  bar. 
The  grantee  having  enjoyed  the  eftate  for  a  confiderable  time, 
fold  to  the  Plaintifi'  in  the  a6lion^  and  entered  into  three  cove* 
nants.  Firft,  that  he  was  feifed  in  fee :  fecondly,  that  he  had 
good  power  to  convey:  and,  thirdly,  that  there  was  no  reverfion 
in  the  crown  notwith/landing  any  aSi  done  by  him.  The  conteft 
in  the  cauie  was  to  apply  the  concluding  words  of  the  third 
covenant  to  the  t\^'0  prior  covenants :  there  was  a  great  differ- 
ence of  opinion  upon  the  fubje|?l,  not  only  between  the  indi- 
vidual Judges,  but  between  the  different  Courts  before  whom  it 
was  ar^ed;  and  the  only  ground  upon  which  I  can  fuppoie  that 
Court  to  have  proceeded,  which  decided  that  the  words  were 
not  conne6led  with  the  firft  covenant  is  this,  that  they  coniidered 
it  to  have  been  the  intention  of  the  parties  that  the  vendor  ffaould 
enter  into  an  abfolute  covenant  for  his  feifin  in  fee  in  all  cafes 
but  one ;  namely,  that  he  fhould  not  be  liable  on  the  obje£Uon 
of  a  reverfion  exifting  in  the  Crown,  unlefs  that  reverfion 
appeared  to  have  been  vefted  in  the  crown  by  his  own  a6ls.  The 
cafe  of  Johnfon  v.  ProSior^  in  Yelverton,  proceeded  on  the  prin-  13  MaJI,  yu 
dple  on  which  this  demurrer  may  be  decided,  t;/z.  that  the  cove- 
nant is  to  be  conftrued  according  to  the  intention  of  the  parties. . 
There  the  grantor  having  ftated  in  the  recital  that  he  was  intereft- 
ed  in  the  whole  of  the  premifes,  when  in  fa6l  he  was  interefted 
in  a  moiety  only,  the  Court  would  not  permit  him  to  contend 
that  a  covenant  for  quiet  enjoyment  *^  notwithftanding  any  a6i 
done  by  him,"  was  fatisfied  by  a  compliance  with  the  mere 
words  of  that  covenant  in  a  cafe  where  the  grantee  had  fuffered 
en8tion  not  in  coniequence  of  any  a£t  done  by  the  grantor,  but 
in  coniequence  of  the  badnefs  of  his  title.  The  recital  itfelf 
amounted  to  a  warranty.  Gainsforth  v.  Griffith  was  a  cafe  of 
leafehold  property.  The  firft  covenant  there  was,  for  an  inde- 
feafible  tide^  and  was  a  feparate  and  diftin6l  covenant;  and  the 
fecond  was  for  quiet  enjoyment,  notwithftanding  the  afijgnor's 
own  a£ls.  He  feems,  therefore,  to  have  iaid,  I  not  only  covenant 
£)r  the  goodnefs  of  my  title,  but  that  you  fhall  enjoy  under  that 
title  without  any  interruption  from  me.  The  nature  of  the 
iffimmoe  ihews  it  to  haye  been  the  intent  of  the  parties  that  the 

words 
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1799.        words  in  the  laft  covenant  fhould  not  attach  upon  the  firff«> 
"  Coming  lately  from  a  Court  of  Equity,  I  may  be  allowed  to  refer 

ftowNiMo  ^  ^  ^^  there,  though  perhaps  not  of  the  b^heft  authority  in  a 
Wright.  Court  of  Law.  It  is  the  cafe  of  Fielder  v.  Studley^  Caf.  temp^ 
Finch  90.  There  tlic  deed  contained  one  general  covenant  for 
lawful  power  to  convey,  but  all  the  other  covenants  had  reftric- 
tive  ^vords  as  here.  The  grantee  having  fued  the  grantor  on  the 
general  covenant,  the  Court  of  Chancery  reftrained  him  from 
proceeding.  Now  this  nmft  have  been  done  on  the  ground  of  the 
intent  of  the  parties  appearing  on  the  inftrument ;  fince  that 
intent,  and  the  confequent  legal  efFe6l  of  the  inftrument,  could 
only  be  colleAed  from  the  inftrument  itfelt^  and  not  from  any 
thing  dehors.  Iirthe  fame  manner  the  intent  of  the  parties  to  the 
covenant  on  which  this  a£lion  is  brought  is  to  be  coUe^led  from 
the  warranty,  from  the  other  covenants,  and  I'rom  the  prima  Jade 
nature  of  a  purchafe  of  a  freehold  eftate.  Upon  the  whole  I 
am  clearly  of  opinion,  that  this  is  not  a  covenant  againft  all  the 
world,  but  that  it  is  cither  part  of  the  firft  covenant  which  is 
Q>ecial,  or  if  a  fubftantivc  covenant,  muft  by  reference  to  the 
whole  context  of  the  deed  be  confidered  a  ipedal  covenant. 

BuLLER  J,  My  Lord  has  fb  completely  exhaufted  the  cafe 
tiiat  I  need  do  little  more  than  ^fubferibe  my  general  aifent.  Some 
things  are  extremely  clear.  In  the  conftru6lion  of  agreements  and 
covenants,  the  intention  of  the  parties  is  principally  to  be  attended 
to.  In  omveyances  of  this  fort,  the  ufage  of  the  profeilion  alfo 
defervesconfiderable  attention.  Accordii^  to  the  ancient  mode  of 
conveyance,  deeds  were  confined  to  a  very  narrow  ccnnpafs.  The 
words  <<  grant  and  enfeofT'  amount  to  a  general  warranty  in  lacw, 
ftndhavethefameforceandeffe6i.  Thecovenants,  therefore,  whidi 
have  been  introduced  in  more  modem  times  if  they  have  any  ufe 
befides  that  of  fwallowing  a  quantity  of  parchment,  are  intended 
for  tlie  grotefiion  of  the  party  conveying ;  and  are  introduced 
for  the  purpofe  of  qualifying  the  general  warranty  which  the  cAd^ 
common  law  implied.  This  has  been  clearly  fettled  •ever  fince 
Note's  cafe.  We  do  not  do  juftice  to  the  parties  unlefi  We  look  to 
the  whole  deed,  »nd  infer  bom  that  their  real  intention.  Cove- 
nants being  inteaded  fer  the  benefit  of  the  party  conveying,  let  us 
fee  how  this  Defendant  has  protefted  Umfelf  ?  He  has  exprcfsly 
told  U8  in  onepartof  the  deed  t^at  he  means  to  covenant  againft 
his  own  a£U,  and  are  we  to  ii^,  that  he  has  in  the  feme  breath 
covenanted  againft^ea£l8  of  all  the'world?  Thiswould  be  highly 
anconfifUnt*  If ibe  Court  isdrivento'ftythatthefetsrooovoiants 
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maft  ftand together,  they  muft  do  fbbypronouncing judgment  (m        1 799. 
the  words  of  this  purticular  clauie,  andihutting  their  eyes  againft  ■ 

all  the  other  parts  of  the  deed.  I  am  incHncd  to  think  that  the  ^*°]^**'* 
P^on  who  drew  this  deed  intended  that  the  two  claufes  Ihould  Wki«mt. 
form  but  one  covenant:  but  that  not  having  ftrength  of  mind 
Sufficient  tocarry  him  through  one  continued  ientence  of  fb  great 
alength,  he  flopped,  and  introduced  the  words  "And  that"  which 
have  created  all  the  difficulty.  Strikeout  thefe  words  and  the  cafe 
is  as  clear  as  the  fun.  The  covenant  would  then  fland  thus: 
The  grantor  covenants  that  notwithflanding  any  a6l  done  by  him» 
he  is  feiied  of  the  eflate,  and  hath  good  title  to  convey.  The  two 
claufes  are  fynonymous.  Many  words  have  been  ufed,  thou^ 
they  mean  but  one  thing.  The  grantor  has  faid  I  have  a  good 
right  to  convey.  Take  this  to  be  againfl  all  the  world.  He  has 
alfo  qualified  the  afieition  that  he  is  feifed  in  fee  by  the  expreffion 
"  notwithflanding  any  a&  by  him  done;"  why  fay  notwithfland- 
ing any  a6l  by  him  done,  if  he  meant  to  covenant  againfl  the  a^s 
of  all  the  world.  The  reflri£lion  would  be  inconfiflent.  To  make 
fenfe  of  the  deed,  therefore,  we  mufl  read  thefe  two  fentences  as 
one  covenant.  It  is  oflen  difficult  to  diflinguifh  between  the  words 
of  die  conveyancer,  and  thofe  of  the  party  conveying.  In  this 
cafe,  however,  I  think  it  may  fairly  be  inferred  that  the  grantor 
intended  only  to  fell  what  he  had  bought,  leaving  it  to  the  pur- 
chafer  to  exercife  his  difqretion  refpe6ling  the  title. 

Heath  J.     I  am  of  the  fame  opinion;  and  fhall  exprefs  my 

reafons  for  that  opinion  very  ihordy.   I  take  this  cafe  to  be  very 

dear  on  the  conftruAion  of  the  inflniment.  Where  any  fentence 

Contains  diflin6l  covenants,  and  there  are  words  df  reflri6lion 

either  in  the  pre&tory  or  concluding  part,  thofe  "words  muft  be 

e9ttended  to  every  part  of  the  fentence  unlefs  the  intention  df 

the  parties  appear  to  i^equire  a  contrary  c^onftru Aion.     This  is 

Md  doVn  in  i  Saund.  60.    It  therefore  behoves  the  PlaintiflPttT 

ftew  thiat  it  #te  the  intention  of  th^  parties  that  the  reflri6live 

words  in  this  tsSe  fhould  not  extend  to  the  fecond  claufe  of 

the  fentence.     It  is  certainly  poffible  that  this  might  have  been 

Uie  int^tion.     The  purchafer  might  have  entertained  fuQ)icions 

XSttte  tlfle,  tfhd  might  therefore  have  require  a  general  cove- 

&aht.  But  in  order  to  afcertain  v^hether  this  were  fo,  we  mufl  ex- 

ifiube  dn  Other  parts  of  the  deed;  laXid  the  other  parts  of  the  deed 

n^atiVe  thM  idea.  The  fecond  claufe  is  confequential  to  the  firfl. 

The  firft  a&rts,  that  the  grantor  is  feifed  ofaa  efl  ate  in  &e^  not- 

with- 
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1 799-        withftanding  any  acl  done  by  him ;  and  the  fecond,  that  he  ha^ 

"■* ffood  richt  to  convey  the  eftate  of  which  he  is  feifed. 

^.  RooKE  J.  I  have  entertained  fome  doubts  upbn  this  queftion : 

WticHT.  but  upon  the  whole  of  the  argument,  I  am  nowfatisfied  that  the 
judgment  of  the  Court  muft  be  dire6led  by  the  intent  of  the 
parties ;  and  that  the  intent  fufficiently  appears.  But  as  the 
cafe  has  been  very  fully  difcuffed,  I  fhall  only  add,  that  the  two 
claufes  appear  to  me  to  conftitute  but  one  covenant,  and  that 
s  the  reftraining  words  muft  be  applied  as  w  ell  to  that  member  of  , 
the  fentence  which  afferts  that  the  grantor  is  lawfully  feifed,  as 
to  that  which  afferts  that  he  has  a  right  to  convey. 

Judorment  for  the  Defendant. 


Nov.  Xj/A. 

iNrwUff.ii.  Hall  v.  Ody. 

a    NitD  Rep, 
too, 

Thecoftsoftwo  r^oCKELL  SerjU  this  day  fhewed  caufe  againft  a  rule  nifi  for 
Jhe^fame*  P^ar-  fctting  off  the  cofts  of  an  a6lion  of  ejeftment  recovered  by 

ties  though  in  the  prefent  Defendant  againft  the  prefent  Plaintiff  in  the  Kin^s 
courts  may  be  Bench,  againft  the  cofts  of  an  aftion  of  trefpafs  in  this  Court,  in 
let  oiF  againft  which  the  Plaintiff  had  recovered  a  verdi6l ;  and  infifted  that  in 
And  in  c' B.  ^^  ^^^  cafcs  wliere  a  fet  off'  of  this  kind  had  been  allowed,  both 
this  may  be  done  a£lions  had  been  in  the  fame  court;  as  in  Thntjiout  d.  Baitiet 
the  lien  of  the  V.  Crafter^  2  Bl.  826.  Schoolc  V.  Noble  and  others,  i  H.  Bl,  23. 
Attorney  for  his  js^unez  V.  ModigUani,  I  //.  BL  2 1 7.   Vmighan  v.  Davis,  2  H.  BL 

440.  and  Dennie  v.  Elliott,  2  H.  BL  587.  (a)  But  the  Court 
over-ruled  the  objection,  faying  that  a  fet  off  had  even  been  al- 
lowed between  cofts  in  a  court  of  equity,  and  cofts  in  a  court  of 
law ;  and  Heath  J,  obferved,  tliat  he  remembered  a  cafe  where  an 
eje6lment  having  been  brought  in  the  Kin^s  Bench,  and  after- 
wards Bifoi^medon  in  this  court,  proceedings  were  ftayed  in  the 
latter  until  the  cofts  of  the  former  were  paid. 

Cockell  Serjt,  then  ftated  that  he  oppofed  the  rule  on  the  part 
of  the  Plaintiff's  attorney  who  had  not  been  paid  his  cofts,  and 
reprefented  that  the  Plaintiff  himfelf  was  now  in  prifon.  He 
cited  Mitchell  v.  Oldfieldj  4  T.  J?.  1 23.  to  ftiew  that  the  attorney 
has  a  lien  on  the  judgment  for  the  amount  of  his  coft&  {b) 

Jr)  Sec  alfo  O'CcMMry.  Murphy  i  H.  BU  657.  (i)  Alfa  RandU  v.  fulUr,  6  T,  R.  457- 

Shepherd 


Hall 

V. 
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Shepherd  Serj  t  contra^  relied  on  Dennie  v.  Elliott ;  where  it  was        1 799. 
held,  that  whatever  might  be  the  rule  in  the  Kin^s  Bench^  yet 
according  to  the  praftice  of  this  Court  the  lien  of  the  attorney 
was  fubjeft  to  the  equitable  claims  of  the  parties.  Oor. 

Lord  Eldon  Ch.  J.  Finding  it  to  be  the  praftice  of  this  Court 
that  an  attorney  Ihall  not  take  his  cofts  out  of  the  fund,  which  by  * 
his  diligence  he  has  recovered  for  his  client,  where  the  oppofite 
party  is  entitled  to  a  fet  oflF,  it  does  not  become  me  to  fay  more 
than  that  I  find  it  to  be  the  fettled  pradlice  with  much  furprize^ 
fince  it  ftands  in  direft  contr^diftion  to  the  praftice  of  every 
other  court  as  well  as  to  the  principles  of  juftice.  In  the  Court 
of  Chancery  the  fame  parties  are  often  concerned  in  many  fuits, 
and  I  never  knew  the  idea  entertained  of  arranging  the  funds 
till  the  reipeAive  attornies  were  paid  their  cofts.  However,  as 
the  attorney  in  this  cafe  has  a6ied  with  a  knowledge  of  the 
fetded  pra&ice  of  the  Court,  he  can  have  no  right  to  claim  the 
advantage  of  a  more  juft  principle;  and  it  will  only  remain  for 
die  Court  to  confider,  whether  the  pra6lice  of  the  Court  of 
Kin^s  Bench  ihould  not  be  adopted  here  for  the  future. 

Heath  J.  I  have  no  objection  to  have  the  prafticc  re- 
coniidered* 

RooKE  J.  There  can  be  no  obje6lion  to  reconfidering  the 
pra&ice,  but  it  does  not  appear  to  me  to  be  un&ir  as  it  flands 
at  prefent.  The  attorney  looks  in  the  firft  inftance  to  the 
perfonal  fecurity  of  his  cUent,  and  if  beyond  that  he  can  get  any 
farther  fecurity  into  his  hands,  it  is  a  mere  cafual  advantage. 

Rule  abfblute. 


Parker,  One,  S^.  v.  Vaughan  and  Others.  No^.is, 

HTHis  was  an  a6lion  for  ufe  and  occupation,  in  which  the  if  «n  attorney 
■*"    Plaintiff,  who  was  an  attorney  of  this  court,  fued  by  origi-  ^ai<m  by  orfgi-** 
nal,  and  obtained  a  verdift  for  i/.  is.  nal  in  that  court, 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  nifi  for  entering  j^t  refident  In  ' 
afiiggeftion  on  the  roll  according  to  the  provifions  of  23  Geo.  2.  Midilefex^  and 
^'33'  J*  '9'  ^^  ^®  ground  of  the  Defendant  being  refident  in  4©/. the  Court 
MidcUe/ex  and  liable  to  be  fummoned  to  the  county  court.  will  allow  a  fug.. 

Cockell  Seijt.  now  fhewed  caufe  againfl   that  rule  on  two  entered  under 
inroonds:  Firfl,  becaufe  the  Plaintiflf  was  an  attorney  of  this  court,  *3  g««»-  '-sa- 

^  '  "^  /•I9'  Anadiion 

for  uie  and  occu- 
pation may  be  brought  in  the  county  court  of  MlddUfitu 

and 
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I79Q.       and  was  therefiure  entitled  by  his  priyil^  to  iue  in  this  court; 

in  fupport  of  which  he  cited  Gardner  v.  Jejfop^  2  Wilf.  42.  where 

Paekke  j^  ^^  ruled  on  demurrer  that  an  attorney  cannot  wave  his  pri- 
Vaoohan.  vilege,  becaufe  he  is  not  allowed  it  for  the  benefit  of  himfelf  but 
for  the  fake  of  the  Court  and  tlie  fuitors.  [Rook£  J.  That  was 
the  cafe  of  an  attorney  defendant;  here  the  attorney  is  Piainti£^ 
and  fues  without  naming  himfelf  attorney.]  Secondly,  becaufe 
this  being  an  a£Uon  for  ufe  and  occupation,  could  not  be  brouglit 
in  the  county  court ;  and  he  referred  to  WooUey  v.  Cloutman^ 
Doug.  24S*  where  the  words  "  debt  for  rait"  in  the  Lofidon 
court  of  confcience  a£l  3<^.  i.  c.  i^^Jl  i*6.  w^e  held  to  ex- 
tend to  all  a£iions  for  rent* 

Shepherd  contra  infifted,  firft,  That  the  attorney  in  this  cafe 
having  omitted  to  fue  by  attachment  of  privilege,  liad  waved  his 
privilege;  and  cited  Hethrington,  One,  Sfc.  v.  Lowth^  2  Str.  837. 
and  Weliahdj  One,  Sfc.  v.  Frumenty  Barnes  479.  Secondly,  Hiat 
the  cafe  of  WooUey  v.  Cloutman  having  proceeded  entirely  on  the 
particular  words  of  the  London  court  of  confcience  a6l,  was  not 
applicable  to  this;  and  that  the  jurifUidiion  of  the  Middlefex 
county  court  extended  to  all  cafes  not  exprefsly  excepted.  He 
cited  Keay  v.  Rigge,  ante,  vol.  i.  p.  1 1 . 

Cockell  then  urged,  that  as  the  implication  for  a  fuggeftion 
was  made  on  affidavit,  die  Plaintiff  was  entitled  to  fhew  by  affi- 
davit that  he  was  ah  attorney. 

Lord  Eldon  Cb.  J.  The  only  affidavit  which  the  Plaindft 
could  make  in  order  to  give  a  reafbn  for  his  fuing  in  this  court 
mufl  be,  that  he  fiied  as  an  attorney :  but  it  appears  on  the 
record  that  he  did  not  fue  as  an  attorney.  On  the  fecond  point, 
alfO)  the  Court  are  of  opinion  that  the  Plaintiff  might  have  fued' 
in  an  aAion  for  ufe  and  occupation  in  the  county  court. 

Per  Curiam^  Ride  abfolute.  {a) 

(a)  yide  Tagg  v.  M*dan,  finte,  v<A.  I  P./629.  and  the  cafes  there  dted. 


jjbv.  ±Mu  Nation  y.  Babaett. 

^  ^w^nodec  TT^^  juftificotion  of  bail  in  this  cirfe  wo^  <)fjfoffd^  by  S^q^i, 
rfj»i«ifaS«"  ^  SeijtontiiegixHitt4pftwpdi^'l)»ti(^,qfj\^cf^tk«iv^^ 
"j^l^tj^     having  been  giveot 

kailorigMir 

^  i|i|qr.«md  toilf  be  brought  ppt 

WiUiam 


Nation 
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Wittiams  Seijt.  contended  that  fuch  notice  was  not  neceflary  1 799. 
%here  the  fame  bail  were  brought  up  to  juftify  as  were  originally 
.  put  in ;  though  in  the  cafe  of  added  bail  it  was.  He  obferved 
that  the  diftin&ion.was  founded  in  good  fenfe;  for  the  Plaintiff  Baeeitt. 
was  fuppoied  not  to  except  to  bail  originally  put  in  without 
having  inquired  into  their  fufficiency ;  and  faid  that  the  pra£lice 
of  the  King^s  Bench  was  in  his  &vour.  (a) 

The  Court  finding  all  the  officers  of  opinion  that  the  practice 
of  this  Court  was  otherwife(i),  held  it  too  well  fettled  to  be  now 
ihakoi,  and  rgeAed  the  bail. 

W   Jf^rigbt  V.  Ley,  H,  1$  Ceo.  3.  B,  JR.  Ttd^t    Pr.  K.  B,  138,  139.    td,  I.  136. 

Nocicc  in  an  vvening  to  juflify  bail  the  next  «/.  a. 

jhjr  is  good,  if  the  bail  h.ive  before  been  put  (^)  Teale  t.  Cbejbire,  Bamet,  8».  and 

io  and  excepted  to  by  the  Plaintiff ;  other-  Gregory  v.  Beeves,  Barnes,  303. 
W&  not.     ride  otitm  to  the  fame  efiea. 


Cook  v.  Loveland  and  Another. 


Nov.  t8. 


npBEgPASS  for  breaking  and  entering  the  dwelling-houie  of  the  The  crown  by 
-*■    Plaintiff,  fituate  in  Commerce  RaoDy  Blackfriars  RocLd^  in  the  '****"/***?^ 
Parifli  of  CAri/lchurchy  in  the  county  of  Suny^  and  continuing  nafter  and  war- 
therein  a  long  (pace  of  time,  to  wit^  the  Q)ace  of  one  hour,  and  ***"•  ^^^  J?^" 
throwing  about,  pulling  about,  ahd  damaging  divers  loaves  of  ken,(therebein| 
bread  of  the  iaid  Plaintiff  in  his  dwelling-houfe,  ^c.  t  WdrtTi^^^ 

Pkas^  Firft,  Not-guil^.  Second,  As  to  the  (aid  breaking  and  their  deputy  or 
fttlering  the  (aid  dwelling-houfe  of  the  (aid  Plaintiff,  in  the  (aid  ''•P^^^. 
declaration  moitioned,  and  continuing  there  ten  minutes,  parcel  lo^  and  corred 
of  the  (aid  term,  in  tl^e  (aid  declaration  mentioned;  andas  to  the  ^j^^^^ 
throwing  about  and  pulling  about  the  (aid  loaves  of  bread  in  his  that  the  mafter 
fiud  dwelling-houfe  in  the  faid  declaration  mentioned  the  (aid  ^i^^^^ 
T%omas  and  John  by  leave,  ^fc*  aSiionem  fum^  becau(e  diey  (ay  that  entering  the 
Ae  (aid  Plaintiff  before  and  at  the  time  when,  ^.  ufed  and  exer-  ^^Ij^^ 
cifed  the  trade  and  myft  ery  of  a  baker,  baking  bread  to  be  expoled  thread;  for  if 
to  (ale,  and  expofed  bread  to  &k  at  his  (aiddwelling-hou(e  at  the  prmdpda,^ 
ptrifliaforeiaid,  in  diecountyafore(aid,  and  that  the  (aid  dwelling-  ^  not  amounc 
hode  of  Che  fiud  Plaintif]^  wherein  he  fo  u(ed  and  exerciied  the  of  ^^^^^irifoo^ 
tmde  and  myftery  ctf  a  baker,  and  made  bread  and  expo(ed  the  <<>  whom  the 

''        ^  '  *r   .  power  waf 

llren;   and  If  tfaey  aded  at  depones,  it  flioyld  btYO  appe«id  iImc  fhey  woe  appoiiRtd  Xiy  tb^ 

liine 
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1799.        iame  to  (ale,  is  (ituatc  within  two  miles  of  the  fuburbs  of  the  cily 

cX  London^  and  is  not  fituate  within  the  city  of  Wejiminfler^  or 

^^^  the  liberties  thereof:  And  the  faid  Thomas  and  John  fiirther  lay, 
LoTiLAND.  that  the  late  Ibvereign  Lady  Elizabeth  Queen  of  England^  by  her 
letters  patent  bearing  date  the  26th  May^  in  the  eleventh  year  of 
her  reign,  for  herfelf,  her  heirs  and  fucceffors,  ordained,  that  all 
the  freemen  of  the  city  o{  London  of  the  art  or  myftery  of  bakers, 
in  the  faid  city  of  LondoJi^  and  all  the  freemen  of  the  faid  city, 
as  well  of  the  white  bakers,  as  of  the  brown  bakers,  and  all  others 
occupying  or  ufing  within  the  faid  city  or  its  fuburbs,  or  any  of 
them,  the  myftery  or  art  of  baking  any  bread  of  any  fort  to  be 
expofed  to  fale  for  the  regulation  and  ordering  of  the  faid  art  or 
mjrflery,  from  thence  for  ever  fhould  be,  by  virtue  of  the  faid 
letters  patent,  a  body  corporate  and  politic,  in  deed,  fa6i,  and 
name,  by  the  name  of  tlie  mafter,  wardens,  and  commonalty  of  the 
myftery  of  bakers  oi  London^  and  from  thence  for  ever,  fhould 
by  that  name  have  perpetual  fucceffion,  fue  and  be  fued,  and 
have  a  common  feal :  And  the  faid  Queen  did  by  the  faid  letters 
patent  for  herfelf,  her  heirs  and  fucceffors,  grant  to  the  faid 
mafler,  wardens,  and  conmionalty,  or  their  fucceffors,  that  from 
thenceforth  for  ever  there  fhould  be  one  mq/la-  qftJiefaid  myfiery 
and  four  guardians  thereof  to  be  chofen,  named,  and  appointed 
as  in  the  faid  letters  patent  is  more  fiiUy  fet  forth :  And  the  faid 
Queen  did  further  of  her  free  grace,  certain  knowledge,  and  mere 
motion,  will,  and  by  the  faid  letters  patent,  grant  for  herfelf, 
her  heirs,  and  fucceflbrs,  to  the  faid  mafter,  wardens,  and  com- 
monalty, and  their  fucceffors,  that  the  mafter  and  wardens  for  the 
time  beingj  and  their  foccejffbrs  for  ever,  fhould  have,  enjoy,  and 
exercife  by  themfelves  or  their  Jufficient  deputy  or  deputies  within 
the  faid  city  and  the  fuburbs  thereof,  and  in  all  other  places  within 
two  miles  every  where  round  the  fuburbs  of  t^ faid  city  of  London^ 
the  full  and  entire  overlooking,  examination,  corre6lion,  pimifh- 
ment,  and  government  of  the  faid  myftery  and  commonalty  of 
ficeemen  of  the  faid  myftery,  and  of  all  other  freemen  of  the  faid 
city  of  London  and  fuburbs  thereof,  and  of  all  and  fingular  other 
ftrangers,  as  well  within  as  without  the  faid  fuburbs,  ufing  the 
art  or  myftery  of  bakers,  making  and  expofing  to  fale  any  fort 
of  bread  within  the  faid  city  or  the  liberties  and  fuburbs  thereof 
and  of  all  other  ftrangers,  of  what  fort  foever,  in  any  way  exeiv 
cifing  or  ufing  the  art  and  myftery  of  a  baker  within  the  faid  city 
and  fuburbs,  or  any  of  them,  or  elfewhere,  in  any  other  place 

oat  diftant  xaore  thaju  two  inilea  from  the  fuburbs  of  the  faid  city 

of 
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t>F  Ltmdon^  (the  faid  Queen's  city  of  Wejlminflery  and  the  liberties        1 799. 
thereofonly  excepted,  )|according  to  their  found  difcretion  as  by  the  ■    ' 

laid  letters^iatent  now  remaining  of  record  in  his  Majeft/s  High  ^^'^'^^ 
Court  of  Chancery  at  Wejlminjler^  reference  being  thereunto  had,  Lotiland. 
may  more  fully  appear,  which  faid  letters-patent  were  afterwards 
and  after  the  granting  thereof  (to  wit)  on  die  fame  day  and  year 
and  aforefiud  ij/  the  per  fans  to  xiAom  they  were  dtre6ied^  accepted^ 
that  is  to  (ay,  at  tKeparifh  afiirefaid,  in  the  county  afbrefaid.  And 
tlie  fidd  TAomas  and  John  further  fay,  that  bdbre,  and  at  ithe 
time  when,  4*^  the  faid  Thomas'was  mq/ler  of  the  faid  wyfiery^ 
and  that  one  Andrew  Alright  was  one  ^the  wardais  thereof^  to 
witf  at,  4r.  And  the  faid  Thomas  and  John  further  fay,  that  the 
£ud  llHmias  and  the /aid  Andrew  Wriglit  beiftgjuch, mq/ler  and 
warden  of  the  faid  my  fiery ^  igid  the  faid  Plaintiff  fb  exercifipg 
and  afing  the  art  or  myfiery  of  a  baker  as  a&refaid,  they  the  (aid 
Thomas  and  the  faid  Aiidrem  Wright  for  the  purpofe  of  overlook- 
ing the  faid  Plaintiff  in  his  fiiid  art  and  myftery  of  a  haker,  and 
cC  pxamining  whether  the  bread  by  him  baked  and  expofed  to 
fiile  in  his  faid  dwelling  lioufe  was  of  a  proper  and  fuffident 
wogbt  according  to  law,  and  the  faid  Min  as  their  lervant  in 
their  affiftance,  and  by  their  command,  atthefaidtime^  when,  ^e. 
entered  the  iaid  dwdOing-houfe  of  the  faid  Plaintiff,  fituate  in  die 
parifh  and  county  aforefaid,  in  which  he  fb  ufed  and  exercised 
liia  ariand  myfiery  of  a  baker,  and  expofed  bread  fo  by  him 
baked  toiak^  and  then  and  there  took  down,  and  took  hold  o^ 
aad  weighed  parcel  of  the  faid  bread,  fb  being  tliere  expofed  to 
fide  as  tbqr  lawfiilly  might  for  the  caufe  afbrefaid,  and  in  fb  do- 
ing cBd  neceflarily  ftay  and  continue  t)ie  fpace  often  minutes  in 
the  faid  dwelling^hoofe  as  they  lawfully  might  for  the  caufe  afore- 
fiidy  which  are  the  faid  trefpafles  in  the  introdu6lory  part  of  this 
plea  fet  out     And  this,  Sgc^  wherefore,  fy:. 

To  this  there  was  a  general  demurrer  and  joinder. 

Bunmngjton  Seijt  in  fupport  of  the  demurrer.  Firfl,  it  does 
not  iq>pear  that  the  Defendants  had  any  authority  to  enter  the 
Plaintiff's  houfe;  for  fuch  an  authority  can  not  be  incident  to  the 
power  of  overlooking,  4^.  given  by  the  charter,  fince  even  if  it 
had  been  given  in  exprefs  terms,  it  would  have  been  void;  If 
deiived  from  cufUxii  fiich  an  authority  might  poflibly  be  good, 
for  the  diftin£tion,  is  taken  in  the  cafe  of  the  city  of  London^  • 
8  Co.  ■  laj*  a.  UtaSifortior  etpotentior  efi  vulgaris  con/uetudo  quam 
regalis  conc^ffhj  and  accordingly  it  is  there  ftated  that  there  is  a 
coftom  of  London  <*  to  enter  a  houfe  of  another  which  is  hjs      t[  34  ] 

rou  II.  D  caftle." 


34 
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caftle  (a)/'    Bdides  the  plea  ftates,  that  the  defendant  expofed 
the  bread  to  fale  at  his  houfe ;  the  Defendants  therefore  might 
have  overlooked  it  without  entering  the  houfe.     Secondly,  it 
appears,  that  the  peribns  incorporated  by  the  charter  were  all 
the  freemen  of  the  city  of  London^  ufing  the  m3^ery  of  baking 
within  the  city  and  its  Aiburbs;  they  were  the  only  peribns  to 
.whom  the  charter  was  dire&ed,  and  by  them  only  therefore  can 
it  have  been  accepted*     Rex  v.  Amery^  i  Term  Rep,  s%4.  per 
AflikuTJl  J.  But  the  authority  given  by  the  charter  is  not  only  to 
be  ezerdfed  within  the  city  and  the  fuborbs,  but  in  all  odier 
places  within  two  miles  every  where  round  the  city.     To  the 
peribns  without  the  city  the  charter  was  not  dire£ied,  by  them 
therefore  it  was  not  accepted,  and  coniequently  they  cannot  be 
bound  by  it  (6).  Bagge'scafCi  i  Roll. Rep.  226,  2BraamUm  lOO. 
and  Rex  v.  Dr.  A/kew,  4  Bur.  2200.   It  is  clear  from  the  plead- 
ings, that  the  Plaintiff's  houfe  is  not  within  the  city  or  the 
ihburbs,  the  venue  being  laid  at  Ckri/i  Ckurdi^  in  Surrey ,  and  the 
plea  averring  the  houfe  to  be  <*  within  two  miles  of  the  iuborbi 
of  the  city/'     Thirdly,  the  authority  has  not  been  flri£lly  puiw 
fued.     Tlie  charter  created  one  mailer  and  four  wardois,  and 
the  authority  is  to  be  executed  by  the  mailer  and  wardens  lor 
the  time  being  "  by  themfelves  or  their  fufficient  deputy  or  de- 
puties ;"  admitting  therefore,  that  a  majority  of  iive  might  have 
exerciied  the  authority,  yet  the  treQ>ars  in  diis  cafe  being  only 
juiliiied  as  the  a£l  of  the  mailer,  one  of  the  wardens  and  a  third 
perfon  in  their  aid,  the  juilification  is  iniu£Bcient.  Nor  can  thefe 
perfons  be  confidered  as  deputies  of  the  iive,  iince  if  there  was  a 
deputation,  it  ihould  have  appeared  to  have  been  made  by  the 
concurrent  appointment  of  the  iive,  or  at  leail  of  the  majority. 
In  I  Btdjl.  105.  where  a  writ  was  dire6led  to  eight  nomznatim 
and  feven  only  certified,  it  was  held  to  be  bad.  (c) 

Shepherd  Sevjt  contra  was  defired  by  the  Court  to  argue thelait 
obje^on,  as  they  ihould  not  feel  themfelves  called  upon  to  decide 


(a)  In  I  Lev.  15.  it  is  faid  by  the  Court 
that  the  ru  Horns  of  London  are  of  fuch  fo:  ce 
that  tbey  will  (land  good  againft  negative 
a^s  of  parliament. 

(6)  But  a  corporation  enabled  by  charter 
to  make  bye-laws  for  the  regulation  of  a 
particular  trade  in  a  particular  place,  may 
make  bye -laws  binding  on  peifooa  excr- 
ciimg  that  trade  in  that  place,  though  not 
irtvmbert  of  the  corporation.  The  Buitbtrt* 


(tf)  In  Norrh  v.  Siaps^  Hob,  aio.  a  de- 
claration in  the  name  of  A,  and  B*  guaiu 
dians,  and  the  fellowihip  of,  \Ste,  on  a 
bye-law  made  by  two  guardians,  and  die 
majority  of  the  fellowfliip,  was  heU  M 
among  other  reafons,  becaufe  it  did  not 
ftate  how  many  guardians  were  rippointed 
by  the  charter*  auid  tbcra  misht  havt ' 
more  than  two. 


upon 
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iqxm  the  others,  if  that  was  well  grounded.    He  admitted  that        1 799, 
where  a  power  is  granted  to  a  definite  number  of  perfims,  it  *» 

muft  be  exercifed  by  the  majority,  but  contended,  that  the  De-  ^^^^ 
fendants  in  this  caie  oj&ed  minifterially  as  the  agents  and  fervanta  L«ivit and. 
of  the  mafter  and  wardens,  that  they  entered  the  Plaintiff's 
houfe^with  a  view  to  overlook  only,  and  that  their  a6t  waa  after- 
wards to  be  fubmitted  to  the  judgment  of  the  majority  of  perfona 
to  whom  the  power  was  granted;  that  it  might  be  colleAed  from 
tfaepka  that  they  were  only  a£ling  as  deputies  oi  the  others^ 
and  that  although  no  deputation  was  averr^  iuchomiflion  could 
only  be  tak^i  advantage  of  on  fpedal  demurrer. 

But  the  Court  were  of  opinion,  that  the  omiffion  was  a  fiibje£i  of 
general  demurrer,  for  the  authority  was  void  if  the  deputies  were 
not  wdl  appointed* 

Lord  Eldon  Ch.  J.  This  declaration  calls  upon  the  Defen- 
duits  to  Ihew  by  what  authority  they  entered  the  Plaintiff't  , 
premiies.  The  plea  refers  to  the  letters-patent  ai  incorporatioDf 
and  afierts  that  the  Defendants  had  authority  in  manner  and 
fivm  therein  deicribed;  that  is,  a  right  of  overlooking  and  cor* 
reOing  the  trade.  Now,  it  is  obvious,  that  on  a  queftion,  whether 
bread  be  wholefome  and  found,  prions  may  difier  in  qpiniont 
and  a  tradefman  is  not  to  be  fiibjeA  to  the  judgment  of  a  fingle 
perfim,  where  the  authority  is  vefted  in  feveral.  With  reCpeSt 
to  the  ri^t  of  exercifing  that  authority  by  deputy,  the  fame 
joipt  diicreticm  muft  be  employed  in  appointing  the  deputy  which 
is  neoeflaiy  to  the  execution  of  the  authority  itfelE 

/Vr  Cwriam^  Judgmoit  for  the  Plaintiff,  (a) 


{a)  ViJL  eL  Grimiey  v.  Barker  amd  OthtrSf  Mir,  yd.  I.  pb  aa^. 


N9V,  iM. 


Pariente  V.  Plumbtree.  ?>5^'^ 

Fe/^t  246. 

rpnis  was  an  aAion  dn  thecafe  againft  the  Defendant  as  Iheriff  havhtg  w- 
^  of  Kent.  The  firft  count  of  the  declaration  complained  that  '^^  *  P>^ 
tbe  Defendant  having  arretted  one  W.  J.  Stephens^  at  thefuit  of  Eki  to  go  «t 
tlie  Plaintiff  on  a  capias  ad  refpondendum  returnable  in  eighi  ^P^^^^ 
daytof  Ann/  Hilary^  indorfed  for  bail  141/.  is.  6d.  fuflferedhim  iKuidfra. 
to  elcqpe^  and  fiJ&ly  returned  c<p{coi]pitf;  and  the  fecondcoun^  tunie<iA|^ 
diat  lie  nagleAed  toarreft  W.  J.  Stephens^  on  the  capiasddre-  uHn^ 
Jjmmifndimhmi  fiJfely  returned  c€pi  gypttf,  STiikto*^ 

brmg  intli* 

body  put  in 

baS:  htU^MbswaiiiotliiUe  tithtr  to  an  a^ioa  fbr  n cfcm,  or  falTe  rtciniL 

j»a  lie 
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1 799*  The  caufe  was  tried  before  Rookei.  at  the  Wejltntn/ter  fitting* . 

^        '      after  laft  Trinity  Term,  when  it  appeared  in  evidence  that  the 

Pamente     Defendant  had  adually  arretted  W.  J.  S/^ens  in  obedience  to  the 

Pi^MBTiit*.   writ,  but  had  afterwards  fuffered  him  to  be  at  large  without 

liaving  taken  a  bail  bond;  that  the  Plaintiff  on  the  return-Hclay' 

ruled  dSe  Defendant  to  return  the  writ,  who  accordingly  returned 

cepi  corpus;  that  the  Plaintiff  having  afterwards  ttrveA  the  De- 

fisndant  with  &  rule  to  bring  in  the  body  he  put  in  bail,  and  W.  Ji 

'        SiepHens  before  the  expiration  of  the  latter  rule  furrendercflliim-- 

felf  in  difcharge  of  thof^  bail.     A  verdi6t   was  found  fbr  the 

Plaintiff,  with  liberty  to  the  Defendant  to  inove  to  fet  it  afide. 

Accordingly  a  rule  ni/it6v  a  new  trial  having  been  obtained, 

Skepketd  and  Baylfy  Seijts.  now  fhewed  caufe. '    Before  the 

23  H.  6.  r.  9.  the  fheriff  was  bound  to  have  the  bodyat  the  return 

of  the  writ;  and  fince  that  ftatute  the  only  fufficient  excufe  whfch 

ke^oaii'  o^r  for  not  having  the  body  is,  that  he  has  taken  a  bail« 

bond;   In  this  cafe  he  neither  had  the  body  at  the  return  of  the 

writ,  tior  had  taken  abail-bond.  Though  the  PlaintifFmay  proceed 

againft  the  iherifFin  fiich  a  manner  as  to  make  him  liable  to  all 

dltachment,  yet  his  right  of  aftion  commences  at  the  time  when 

the  writ  is  returnable,  and  nothing  will  wave  that  right.  Indeed 

it  is  neccjfiaty  to  rule  the  fheriff  to  return  the  writ,  in  order  to 

procure  eridencetoftipportthis  action,  for  without  fo  doing  the 

Plaintiff  could  not  ^icertain  what  return  the  fheriff  would  make; 

jmd  the.iame  thing  is  done  in  cafes  where  the  fheriff  is  proceeded 

againft  for  extortion   or  any  other  miibondu6):.     If  the  fheriff 

<](B[iit  to  take  a  bail-bond  before  the  return  of  the  writ,  he  cannot 

afterwards  retake  the  party;  for  the  writ  \sfun6ius  officio^  and  he 

^rill  be  guilty  of  a  trefpafr  if  he  attempt  it;  Athinfon  v.  Mattrfon^ 

iT.R.  \ni.  Where  a  bail-bond  has  been  taken,  and  the  fheriff 

.({j.x  ^  *    ig  afterwards  irregular,  the  Court  never  allows  the  Defendant  to 

:  try  thecaufe,  withoutdire^iug  thebaiUboiid  tofland  as  a  fecurity. 

Now  in  this  cafe  the  Defendant  will  be  permitted  to  try,  arid  yet 

there  i^.i^  b9il-bciitui  to  ftand-as  a  fk^ujrity.     Merely  putting 

i^  bail  at  a  tune  fubfeqn^nt  to' the  return,  cannot  be  deemed 

hariqg  the  body  at  the  return  of  the  writ:  and -as  it  appeared 

by  the,  bail-piece,  when  produced  in  evidencey  at  what  tiiMi 

the  bail  was  put  in,  the  CqUH  cannpt  prefume  the  proceediiigr;oF 

«  the  fheiiff  to  have  beftQ  regular  wlien  the  contrary  has  been  fhewiu 

',  .         hi  Jones  Vf,  Egt^f ; 4nflr^  675>  it  was  exprefdy  decided  in  the. 

Exchequevy  that  putting,  in  hail  after  the  return  of-  th,e  writ».eo4 

'  before  the  rule  to  bring  in  the  body  had  expired,  was  no  defence 

to  an  ad  ion  a^dnft  ^e  Iherifffor  returoing  cepi  corpus  where  he 

iz  .•  had 


.  * 


Pakiknte 

V, 
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hsd  pennitted  the  Defendant  in  the  original  a£lion  to  go  at       1799* 

large  without  taking  a  bail-bond,  and  had  him  not  at  the  return 

of  the  writ*     That  cafe  proceeded  on  the- andiority  of  Ellis 

V.  YarborougAj  1  Mod.  227.  PLuiiitRtt. 

CockeU  and  Runningtmi  Seijts.  corUrd  were  flopped  by  the 
Court. 

Lord  Eldon  Ch.  J.  In  Fuller  v.  Pre/!^  7  T*  R.  X09,  it  was 
decided  by  the  Court  of  King's  Benefit  that  where  the  iheriiF 
permits  the  party  to  go  at  large  and  does  not  take  a  bail-bond* 
it  is  a  breach  of  his  duty  for  which  he  19  anfwerable^  if  bail  are 
not  put  in  within  due  time.  The  refult  of  tliis  cafe  is,  that 
putting  in  bail  in  due  time  is  an  anfwer  to  the  a6iion,  and  that 
he  is  only  liable  where  he  has  not  done  fo.  I  cannot  conceive 
on  what  grounds  the  cafe  in  the  Exchequer  was  decided. 

BuuLER  J.  I  never  knew  a  more  groundleis  application : 
the  whole  of  the  argument  proceeds  on  a  fallacy.  TTie  founda- 
tion of  it  is,  that  the  party  did  not  appear  at  the  return  of  the 
'Writ.  But  the  record  does  not  fliew  at  what  period  bail  were 
•put  in;  When  once  put  in  they  are  to  be  confidered  as  bail  of 
the  term  generally.  In  the  report  o(  Jones  v.  Earner,  the  Court 
ire  find  to  have  proceeiled  on  the  authority  of  Ellis  v.  Yar- 
horoughy.  as  dire£lly  in  point.  But  that  cafe  was  determined  . 
upon  another  ground.  The  obje^l  of  ruling  the  (hei-iff  to  return 
the  writ  is  to  afcertain  whether  he  has  taken  the  party  or  not; 
and  if  he  return  cepi  corpus  he  mufl  put  in  bail.     Now  if  this  y 

a&ian  could  be  maintained  it  would  in  fact  be  going  to  a  jury 
to  afcertain  whether  the  Court  has  done  right  in  giving  the 
(heriff  the  ufual  time  to  put  in  bail.  It  is  a  fuflicient  anfwer  to 
the  a^on  that  an  appearance  was^^  entered.  As  to  the 
produ6lion  of  the  bail-piece  at  the  trial;  that  was  evi- 
doice  which  ought  not  to  have  been  admitted,  and  yet  it  is 
upon  that  evidence  that  the  a6lion  is  attempted  to  be  fupported. 
There  is  a  cafe  in  Saunders  where  it  is  faid  by  the  Court,  that  if 
the  (heriiFtake  a  prifbner  and  detain  him  in  his  cuflody,  and  at 
die  return  of  the  writ  return  cqn  corpus  and  have  not  tlic  body 
in  court  he  fhall  be  amerced  to  the  King,  but  the  party  fliall  not 
liave  an  a£lion  againft  him.  (a) 

(a)   Pafcwnt  V.  Hattfin  and.  Another^  had  him  not  m  Court  at  the  ret^irn  of  th« 

l5mil.60.    The  above  obfervition  wat  writ,  he  could  only  luve  been  amefced,  and 

mdt  bj  th«  .Court  with  a  view  to  (hew,  fiuce  that  ftatute  he  is  to  be  confidered  in 

dut  whiere  a  iheriff  takes  a  bail  bond,  and  the  fame  condition,  after  taking  a  bailoboiuli 

bai  DOC  the  body  at  the  return  of  the  writ,  as  if  he  had  adlually  d^ajnedihe  party!  But 

be  it  uot  liable  to  an  aAion.    They  reafon  m  the  principal  cal'&the  (heriff  neither  cook 

thm.    Befora  the  ftaL  213  ff,  6.  c,  9.  \f  the  'a  ball- bond,  nor  hid  the  Defendant  in  cuf- 

l^riflTkai  aftuaDy /cAimaI  the  party,  but  tcdy. 

D  i  '      IIeatr 
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1799.  Heath  J.     Thore  is  a  cafe  of  Murray  v.  Durand  in  E/pU' 

'  nqffe^s  Cafes  at  NifiPrius  («),  which  fliews  that  this  action  can- 

AKiENTB     ^^  j^  maintaiaed :  for  Lord  Kenyan  there  ruled  that  an  aUow- 

Plumbtrbe.    ance  of  bail  above,  fubfequent  to  the  commencement  of  an 

aS;ion  againft  the  fheriff  for  an  efeape,  and  for  not  affigning  the 

bail-bond,  was  a  fufficient  aniwer  to  fuch  action ;  faying,  that 

though  the  bail  were  put  in  and  juftified  after  the  proper  time^ 

ftill  that  when  once  put  in  and  juftified  they  were  fubftfting  boil 

and  muft  be  taken  nunc  pro  tunc. 

RooKE  J.  of  the  fame  opinion. 

Rule  abfblute. 

^         (a)  PigeSy. 


jv#«.x8tiL  Jones  v.  Armytage. 

•  • 

Copy  of  a  writ  HPHE  Defendant  in  this  cafe  having  been  ferved  with  a  copy  of 
^»^«^'^'n*  ^®  procefe,  and  notice  to  appear  at  the  fo<»t  thereof,  as 

tico  to  appear  required  by  5  Geo.  2.  c.  27.^^  4.,  the  latter  varied  li'om  the  for- 
^rywirB  "  ™^^»  thus;  in  the  copy  of  the  writ  the  name  of  the  Defendant 
firndf^bTcthe  WiUiam  Amytage  was  properly  inferled,  but  the  notice  was 
nmake  heU  •-    ^^  Catherine  Waller  you  are  lerved,  4*^."    On  this  ground,  SJiep^ 

herd  Seijt.  on  a  former  day  obtained  a  rule  vifi  to  fet  afide  the 
proceedings,  and  Sunnivgton  Serjt  now  fliewed  caufe. 
The  Court  were  of  opinion,  that  the  miftake  was  fatal. 

Rule  abfolute- 


^.     .  ^  Turner  v.  Bristow. 

Ifboil  be  brought  rpHE  Rule  to  bring  in  the  body  having  expired  on  the  i6th 
SiT^VhtbTaii  {Saturday)  Shepherd  Serjt  obtained  an  attachment  this 
attachment  has  jnoming  {Monday).  Heywood  Serjt.  now  mentioned  that  he 
againft  the  (he-  Was  inftru6led  to  juftify  bail  this  day,  and  urged,  that  the  Court 
riff,  the  Court  would  therefore  fet  afide  the  attachment,  as  it  had  betn  often 
tojirfS^'andfet  feid,  they  would  not  allow  any  advantage  to  be  obtamed  by 
afide  the  attach-  jjjere  priority  of  motion.  He  cited  Thorold  v.  Fj/ker^  i  H.  Bl.  9. 
cf  cofta.  to  fhew,  that  had  he  juftified  before  the  motion  for  the  attach- 

ment, Ae  latter  would  not  have  been  granted. 

The  Court  feid,  that  on  payment  of  cofts  {a),  the  attachment 
inuft  be  fet  afide. 

(«)  Note,  the  rule  for  the  attachment     to  that  the  cofts  gtven  were  only  thoTe  of 
had  not  been  drawn  up,  and  it  was  md-     prepuing  for  the  rule  for  the  attachment. 
Matad  that  it  oi^t  not  to  be  drawn  up ; 
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JoRY  V.  Orchard.  jv#«.i8tii. 

rriRESPASS  for  taking  and  driving  away  the  Plaintiff's  cattle.      if  a  Pkintiff's 
A      The  caufe  was  tried  before  Grq/e  J.  at  the  laft  Summer  J"S[S'„*^,rir* 
aflizes  for  ContwaU^  when  it  appeared  that  the  Defendant  took  aaioiTfOT^dH". 
the  cattle  as  a  diftrefs  for  non-payment  of  a  poor-rate,  bv  virtue  *"^  ""***f  ^*'* 

rf^^  .a;i.i  t^*^,  ^    warrant  of » ma- 

a  warrant  trom  a  magiltrate,  which  was  produced  and  read,  giftnte,  ntkke 

The  counfel  for  the  Defendant  then  called  on  the  Plaintiff  to  ''"'  7?  Pf^lf 
prove  a  demand  of  a  copy  of  the  warrant  purfuant  to  24  Geo.  2.  purportiog  to  bo 
e.  ^.Jl  6.  {a)  upon  which  a  paper  was  produced  by  a  witneis,  co™*of*thc  wa  . 
who  (wore  that  it  was  a  copy  of  the  demand  of  the  warrant.     It  rant  purfuant  to 
was  obje6led,  however,  that  fuch  copy  could  not  be  read  in  evi-  /•  6.^1^'fen^hodi 
dence  without  proof  of  notice  given  to  the  Defendant  to  produce  for  his  client, 
the  origmal:  in  anfwer  to  which,  it  was  ftiewn,  that  the  Plaintiff's  ^^  J^S^^^-" 
attorney  intending  to  deliver  a  demand  under  the  above  a£ly  (iant,  the  other 
made  out  two  papers  for  that  purpofe  precifely  to  the  feme  effe£l,  rviienco  S^Si* 
and  figned  them  both  for  his  client ;  one  of  which  he  delivered  trbl 
to  the  Defendant,  and  tlie  other,  which  was  the  paper  now  pro- 
duced, he  kept  in  his  own  poffeifion.     This  the  learned  judge 
rdiifed  to  receive,  becauie  no  notice  had  been  given  to  produce 
the  demand  delivered  to  the  Defendant,  which  he  thought  the 
beft  evidence ;  accordingly  he  dire£ied  a  nonfiut. 

A  rule  nifi  having  been  obtained  upon  a  former  day  for  fetting 
afide  this  nonfuit, 

Bayley  Serjt.  now  Ihewed  caufe.  Firft,  The  demand  left  with 
the  Defendant  ought  to  have  been  produced.  There  is  no  reaibn 
why  the  general  rule,  that  a  copy  cannot  be  read  without  notice  to 
produce  tiie  original  having  been  given,  Ihould  not  apply  to  this 
cafe.  If  a  letter  be  written,  and  the  party  writmg  it  enter  a  copy 
in  his  letter-book  and  fign  it,  would  it  not  be  neceflary  to  give 
notice  to  produce  the  original  before  the  duplicate  could  be  ad- 

(«)  That  fedkn  enadi, <*  that  oo'aaion  *<  ufual  place  of  his  abode  by  the  pity  or 

*  &!1  be  brought  againft  any  conftable,  **  pardes  inttedtn;  to  bring  fuch  aAion, 

*  headboroughf  or  other  officer,  or  againft  <*  or  by  Bis,  her,  or  their  attorney  or  agent 
**  any  peribo  or  perfoos  ading  by  bis  order  ^  in  writing,  figned  by  the  party  demand- 
**  and  in  hit  aidy  for  any  thing  done  in  ^  ing  the  Cime,  of  the  peniral  and  copy 

*  obediepCT  to  any  warrant  under  the  hand  **  of  inch  warrant,  and  the  fiune  hath  bean 

*  or  feal  ol  any  Juftict  of  the  Peace,  until    '<  refufed  or  negleded  for  the  fpaco  of  fis 
'  bitb  btea  made  or  left  at  the    **  dayt  after  fuch  demand."* 

D  4  mitted 
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1 799.        mitted  in  evidence  ?  A  party  can  prove  nothing  by  a  copy  where 

"'  it  would  be  neceflary  after  producing  the  original  to  go  one  ftep 

^^^         further,  in  order  to  eftabliih  its  validity.     Now,  in  the  prefent 

OtLcuAtLD.      cafe,  the  a6l  not  only  requires  that  a  demand  in  writing  fliould  be 

made,  but  alfo  that  it  ihouid-  be  figned,  and  if  the  demand  left 

■  with  the  Defendant  had  been  produced,  the  fignature  muft  have 

been  provejd  (a).     Secondly,  ITie  demand  ought  to  have  been 

iigned  by  the  PlaintiiF  himfelf,  and  not  by  his  attorney.     This 

point  indeed  was  not  raifed  at  the  trial,  but  it  is  Competent  to 

me  to  iniift  upon  it,  fince  it  would  afford  a  fufficient  anfwer  Ur 

the  a£iion  in  cafe  of  a  new  trial  being  granted.     The  ground  of 

the  objeftion  is,  that  the  word  "  party"  appears  never  to  have 

been  ufed  in  tlie  a£l  to  fignify  any  perlbn  except  the  PlaintiflF  in 

the  caufe.     Havii^g  therefore  obtained  that  peculiar  meaning,  it 

muft  be  fo  underftood  in  tliis  inftance. 

The  Court  intimated  an  opinion,  that  the  latter  obje£lion  w^as 
unfounded. 

Ztcns  Serjt.  in  fupport  of  the  rule.  Tlie  queftion  is,  whether  tlie 
paper  produced  were  in  fa£l  a  copy^  or  whether  it  were  not  as 
much  im'original  as  that  delivered  to  the  Defendant  The  analogy 
to  be  drawn  from  tlie  cafe  of  a  man  writing  two  letters  prccifely 
to  the  feme  effe£l,  figning  both,  and  fending  one  to  his  corrc- 
Ipondent,  and  retaining  the  other,  is  in  favour  of  the  Plaintiff*,  fiw: 
I  contend,  that  the  letter  fo  retained  would  be  of  equal  validity 
with  diat  which  was  fent.  Here  two  originals  were  created,  one 
of  which  was  delivered  to  the  Defendant,  and  the  other  was  kept 
for  the  purpofe  of  being  made  evidence.  It  is  like  the  cafe  of 
a  notice  to  quit,  where  a  duplicate  is  always  admitted  as  evi- 
dence. 

Lord  Eldon  Ch.  J.  With  refpecl  to  the  only  queftion  wliich 
arofe  at  nifi  prius^  namely,  whether  this  paper  is  to  be  confidered 
as  a  copy  of  the  original  notice,  or  as  a  duplicate  original,  the 
ftrong  inclination  ormy  opinion  is,  that  it  is  a  duplicate  origini^ 
which,  under  the  circumftances  of  the  cafe,  afforded  evidence 

(a)  This  difttn6lion  feems  authorifed  by  **  copy  of  the  examination  is  no  evidence, 

^.  V.  Smith,  1  Sir,  146.  more  fully  report-  "  becaufe  it  deprives  the  party  of  contro- 

ed  Fin,Ahr.  tit.  Evidence,  A.  b.  26.  pi.  68.  "  verting  whether  it  were  his  hand  iVib- 

where,  on,  a  motion  that  a  J uft ice  of  Peace  **  I'cribed  to  it  or  not,   and  therefore  the 

might  produce  on  a  trial  of  an  iifUi^lment  **  original  ought  to  be  fliewn,   and  fo  it  it 

lor  fubornation  of  perjury,  an  examination  *'  in  all  calVs  where  written  evidence  is  pro* 

taken  before  him  from  a  woman,  who  had  **  duced  which  is  grounded  on  being  under 

been  convi^^ed  of  perjury,  the  Court  after  **  a  man*s  hand."  See  alfo  Hot  v.  Naihrf^ 

con6deration  made  the  order,  faying  **  a  i  JUd»  Raym,  154. 

enough 
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ftMiig}!  for  the  Plaintiffto  infift  that  the  trial  fliould  proceed.    I        i  *j^ 
fasFe  looked  into  the  a.&  of  parliament  with  a  view  to  dilcover  a      ■ 
gsonnd  on  which  any  dtilin6lion  may  be  founded  between  the         ^^ 
notice  required  by  the  firft  fe6lion,  to  be  given  to  Juftices  of  the     Orcuarik 
;PaBCse  previous  to  the  commencement  of  an  a£lion  againil  them^ 
and  the  demand  required  by  the  iixth  fe6lion ;  but  without  Aio- 
ce6.  Unleis  I  am  miftalcen,  it  is  the  ufual  courfe  in  aflions  againft 
Jsftices  of  the  Peace  to  produce  a  duplicate  original;  andthciame 
thing  is  done  with  refpe6l  to  notices  to  quit     It  is  true,  that  a 
notioeio  a  Juftioe  of  the  Peace  need  not  be  iigned  either  by  the 
Plaintiff  or  his  attorney;  though  on  the  back  of  it  the  name  and 
|riaoe  of  abode  of  tke  attorney  itiuft  be  indorfed;  but  it  muft  have 
certain  fpecified  contents,  and  the  produ6iion  of  a  copy,  or  du- 
fiicate  of  that  notice  therefore  is  not  the  very  beft  evidence  to 
pranre  that  the  notice  had  tiie  contents  fpecified  in  the  a6l.     So  a 
dopUcate  of  a  notice  to  quit  is  not  the  very  bed  evidence  of  the  ' 

contents  of  the  notice  delivered;  for  in  that  cafe  alio  the  contents 
may  be  proved  to  a  certainty  by  the  produ<^ion  of  the  notice  it- 
&1^  and  the  €uppo£ed  duplicate  original  may  be  inaccurate.  I  do 
not  fee  on  what  ground  the  diftin6lion  between  thofe  cafes  and 
tins  can  he  {imported,  the  Plaintiff  liaving  lliewn,  that  the  paper 
produced  was  figned  in  the  manner  required  by  the  act.  The 
pra£lice  of  allowing  duplicates  of  this  kind  to  be  given  in  evi- 
dence, feems  to  be  fanftioned  by  tliis  principle,  that  the  original 
delivered  being  in  the  hands  of  the  Defendant,  it  is  in  his  {)ower 
to  contnCdi6l  the  duplicate  original,  by  producing  the  other  if  they  ^ 
Tary.  We  cannot  hold  th^  paper  produced  in  this  cafe  to  be  in- 
sufficient, without  overturning  the  pra£lice  in  a£lions  againft  nia- 
gjftrates,  and  in  cafes  of  notices  to  quit,  unlefs  I  miilake  as  to  what 
that  pra6Hce  is — conceiving  it  to  be  as  I  have  ftated,  I  thuik  this 
nonfuit  cannot  be  fupported.  / 

-  BuiXER  J.  I  am  confidentthat  tliisqueftion  has  often  arifen 
and  been  decided  at  nifiprins.  But  points  of  this  khid  pa(s  un- 
noticed nnleft  afterwards  moved  in  Court.  The  attorney 'in  this 
cafe  made  two  copies  of  the  paper,  one  of  which  he  meant  to  de- 
fiver;  he  iigned  both,  and  it  was  indifferent  which  of  them  h^  de- 
livered, for  they  were  both  originals.  It  appears  clearly  from  the 
report  that  the  nonfuit  was  dire6led  on  the  ground  of  the  paper 
produced  in  evidence  being  a  copy;  but  I  think  it  clear,  that  both 
Ae  papers  were  originals.  With  refpeft  to  the  fecond  point,  I 
agree  with  my  Brother  Bayl€yyX\\SLt  if  any  thing  appear  upon  the 
Jreport  which  would  be  the  caufe  of  a  nonfuit  at  the  fecond  trial, 

•    the 
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1799.  the  Court  will  take  it  into  confideration,  though  not  exprefilj 
referved.  But  the  ftatute  in  queftion  not  being  a  penal  a£i,  the 
Court  are  not  bound  to  conftrue  it  ftridily.  I  think,  therefore^ 
OacvAaD.  the  d^nand  being  figned  by  the  Plaintiflrs  attorney  for  him,  is 
within  the  meaning  of  the  ftatute,  a  demand  figned  by  the 
Plaintiff. 

Heath  J.  I  am  of  the  lame  opinion*  In  principle  I  cannot 
diftinguifli  this  cafe  from  that  of  a  duplicate  notice  to  quit,  which 
is  received  in  evidence. 

RooRE  J.  I  confeis,  that  I  cannot  make  up  my  mind  to  agree 
with  my  Lord  Chief  Juft ice  and  my  Brothers.  Hie  a£i  requires 
^this  demand  to  be  figned.  In  the  other  cafes  which  have  been 
mentioned,  both  the  notice  delivered,  and  the  duplicate  retained, 
may  be  confidered  as  originals.  But  here  fcmiething  more  is  to 
be  done  beyond  the  mere  produ£iion  of  the  paper;  the  fignature 
is  to  be  proved;  and  how  that  is  to  be  proved,  by  fhewing  that 
another  paper  was  figned  by  the  party,  I  do  not  perceive.  I 
think  that  the  Plaintiff  fhould  have  given  notice  to  produce  the 
original  demand  before  he  could  entitle  himfelf  to  give  the  coun^ 
terpart  in  evidence. 

Rule  abfcduta 


Vf*.  iZOk  HoLiN  V.  Barous. 

fai  thk  Court  BO-  ri-vHE  Plaintiff  in  this  cafe  having  fued  out  a  bailable  writ,  filed 

tim  bwK^!!^         *  declaration  de  bene  ejfe^  and  gave  a  rule  to  plead;  on  the 

farj  in  bdUbk  evening  of  the  day  on  which  bail  were  perie6led  (the  Rule  to  plead 

***•  being  then  expired)  he  ferved  the  Defendant  with  a  demand  of 

a  plea,  and  on  the  next  day  figned  judgment.     Williams  Serjt. 

having  obtained  a  rule  nifi  for  fetting  afide  this  judgment  on  the 

ground  of  a  notice  of  declaration  being  necefiary  in  this  as  well 

as  in  an  a£iion  not  bailable,  and  that  any  diftin£lion  between  the 

two  in  this  refpe6l  was  not  well  founded;  Cockell  Serjt  fhewed 

caufe,  and  relied  on  Simmons  v.  Shannon,  3  Wil/l  147.  2  BL  725. 

S.  C.  and  Skuttkworth  v.  Feilder  (a),  Hit.  3  7  Geo.  3.  C,  B.  where 

the  diftin£lion  between  a£lions  bailable  and  not  bailable  with  re- 

fpeSt  to  giving  notice  of  declaration,-  was  recognized. 

Williams  contra  obferved,  that  the  two  reports  of  Simmons  v* 
Shannon^  in  Wil/bn  and  Black/lone  varied  materially  from  each 

(«)  This  cafe  was  cited  from  a  manu-    C  B.  p.  2^34.  td,  4.  made  by  one  of  the 
toAfL  aou  ia  the  miigtn  of  Im^*t  Pr.   officers  of  the  Court 

Other; 


IN  THE  FoBTiXTH  Teak  ot  GEORGE  IIL  43 

cdier;  diat  in  the  former  of  thefe  bodu,  a  difference  of  c^inion        1799* 
Wis  ftated  to  hove  exifted  among  the  prothonotaries  andieoon-  ■ 

daries  upon  this  point,  and  that  the  Court  there  intimated  an       Houm 
intention  of  making  a  Rule  to  fettle  it     He  alfo  alluded  to  the      Baiovi* 
praAice  of  the  Kiti^s  Bench^  where  notice  is  equally  required 
in  either  cafe,  (a) 

The  Court  agreed,  that  the  practice  of  the  Kin^s  Bench  was 
the  moft  confiftent,  but  thinking  the  point  fettled  in  this  Court 
refiiied  to  let  afide  the  judgment  unlefi  on  payment  of  cofts. 

(«)  See  Xeg»  T.  %  Gf,  a.  B. R.  alfo  x  SelUn  Fr.  334.  eJ.%. 


John    and    Charles   Cartwright  v.  Amatt  and    j^^iMl 

Another. 

HThis  was  an  aAion  on  the  cafe  for  the  infringement  of  a  patent,  a.  hj  ndeoture 
*    The  declaration,  after  ftating  the  grant  of  the  letters  patent  [ujf^"/,,j|^^ 
to  one  Edmund  Cartwrighty  the  inrollment  of  the  ipecification,  Sfc.  ing  between  him 
proceeded  to  aver,  that  "  the  fidd  Edmund  Cartwright  afterwards  JJ?^',^**^' 
and  before  the  committing  the  feveral  grievances  hereinafter-  tenu,  and  that 
mentioned,  to  wit  on,  Sfc.  at,  4^c,  by  a  certain  indenture  then  and  ^t  bTaffimlS 
there  made  between  the  iaid  Edmund  Cartwright  of  the  firft  without  hasard 
part,  the  Plainti£&  of  the  fecond  part,  and  certain  other  perfbns  fuitw^^^ 
therein  refpe&ively  mentioned  and  referred  to,  of  the  third  and  foimeiytheiaid 
fourth  parts  (one  part  of  which,  ^c.)  did  for  the  confiderations  Sith°fom?^^ 
therein  mentioned,  grant,  bargain,  fell,  affign,  transfer,  and  to  a,  eioeptiag 
iet  over  unto  the  Plaintifis,  their  executors,  ^c.  the  beforemen-  thTdefcttmnii- 
tioned  letters  patent,  4^.  iaving,  excepting,  and  reserving  unto  tionof  theabov« 
the  (aid  Edmund  Cariwright^  his  executors  and  adminiftrators,  njch^ents^aa 
until  the  final  determination  or  condufion  of  a  certain  iuit  in  ^^^  ^  n«^^ 
the  find  indenture  mentioned  then  depending,  and  now  long  JJ^  ]%a?nt]«. 
jmce  ended  and  concluded^  fiich  of  the  laid  letters  patent  in  the  '^^^  foUowed  a 
Aid  indenture  mentioned,  as  Ihould  be  neceflary  to  be  given  upon  the  deter.' 
b  evidence  for  the  fiipport  of  the  faid  fuit,  and  die  l^al  right  ?J"*^^^*^ 
and  intereft  of  the  laid  Edmund  Cartwright  in  and  to  the  lame  fign'the  except- 
to  hold,*'  4r.  ^IlhT^^' 

The  caule  came  on  to  be  tried  before  Booke  J.  at  the  Guild'  fuch  affi^nment, 
*oB  fittings,  after  laft  Trinity  Term,  when  the  deed  of  affign-  ^H^:"^^ 
Qient  being  produced  in  evidence,  it  appeared  from  the  recital,  of  the  fame : 
that  as  there  was  a  fuit  depending  betwem  Edmund  Cartwright  u^^l^i^ 

the  exwepted 
pattnts  f efted  in  C  vpon  the  detcnmoatioo  of  the  fuit,  without  affigameoti 

FIamti£^ 


Caktwright 
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1799*  Plaindffy  and  WiUiam  Toplis  Defendant,  reipeAing  an  infringe 
ment  of  certain  letters  patent,  and  until  fuch  fuit  had  been  le* 
gaily  tried,  :the  legal  right  or  property  oCUie  faid  Edmund  Cari^ 
Amatt.  wightf  in  fuch  letters  patent  as  related  to.  theinveQtiQii9i9f 
combing  wool  and  fimilar  articles  (which  were  the  lett^is  pa* 
tent  in  queftion)  could  not,  it  was  apprehended,  be  fully  affigned 
or  miade  over  by  liim  to  the  Plaintiffs- without  hazard  cfd^fiatr- 
ing  the  faid  fuit,  it  was  agreed,  that  in  the  jaaean  time,  amd 
until  fucli  iuit  was  determined,  Edmund  Gartwright  fiiould  coa* 
tinue  legal  owner  of  the  patents,  in  truft  for  the  Plaintiffs,  in 
whofe  cuftody  they  were  to  remain,  and  who  were  to  have  all 
the  benefits  arifing  from  them:  Then  followed  an  abfblute 
grant  of  the  letters  patent  in  queftion,  togeduT  with  others,  to 
the  Plaintiff*  with  the  following  exception  "  iave  and  except 
nevcrtheleft,  and  out  of  tliefe  prefcnts  reler\ung  unto  the  laid 
Edmund  Carlxcri^/tt  until  tlic  final  determination  or  conclufion 
of  the  fuit  or  n3;ion  now  depending  betweai.him  tlie  faid  Ed* 
mund  CmiTiTight  and  the  faid  IVilUam  Tofplis^  all  fuch  of  the 
faid  herein  beforcmontioncd  phtentn  as  are  or  fball  be  neceflary 
to  be  given  in  cviilence  for  the  lup})oit  of  the  faid  fuit  or  aflion, 
and  tlie  legal  right  o^  interoli  of  the  faid  Edmund. Cartwrig/it.  in 
and  to  the  lame,  upon  the  trufis,"  ^c,  ;  After  the  truft s  was 
inferted  this  covenant  for  further  and  better  afCgnuig  the 
letters  patent  ''  that  when  and  fo  foon  as  th(j  faid  fuit  or  ad^ion 
now  depending  l^wecn  the  faid  Edmuud  Ccutwrigkt  and  the 
faid  William  TopHs  fhall  have  been  finally  determined,  he  the 
faid  Edmund  Cartwright  fhall  foithwith  thereafter  well  and 
effe6lually  grant,  affign,  and  make  over  to  the  Plaintiffs  upon 
the  trufts,  4'^.  the  faid  herein  before  excepted  grants  or  letters 
patent,  toucliing  or  relating  to  the  faid  inyenti<ms,  and  every 
or  any  otlier  matters,  in  conteft  for  which  the  fame  were  r^ 
ferved  out  of  thefe  prefents,  and  tlie  fpecifications  thereof  and 
all  his  legal  and  other  ejlate  and  intereft  therein;  and  that  in 
the  mean  time  and  until  fuch  lafl^menlioned  qfliiniment  thereby 

Jhall  be  miade  and  eaccuted^  he  the  faid  Edmund  Cartwrigtit^ioj^ 
andvdUJlandlegfdly  poffejlJed  ofy  and  interefted  itithejamere* 

JeiDed  grants  or  letters  patent  Jar  the  heJwof  of  than  the  Plaif\t\ff^ 
their  ex€Cutoi;s;  iixi,^fldye£l  to  the  fame  trufis^^  S^c.  it  was  obje6lcd 
on  the  part  of  tlie  Defendants,  that  as  no  afiignment  had  takefi 
place  fubfequent  to  tlip  determination  of  the  dcpcipding  fuit,  the 
legal  interelt,  not  being  vefted  in  the  Plaintiffs  by  tJbe  deed  pro*- 
duced,    ftill  remained  in  Edmund  Cartwright^   and  therefore 

the 
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the '  PlffuitiilB  could  not  recover.     The  learned  judge  being  of       1 799* 
diat  opiniion,  direAed  a  nonfuit.  -■■  ^       — — . 


XtamingUm  SerjC  on  a  former  day  moved  to  fet  afide  this     AaTw»ioMr 


ti# 


Boniuit,  and  contended,  that  it  was  the  raani&ft  intention  of  the  Amatt. 
partiea  that  die  whole  legal  intereft  fhould  puis  to^  the  PlaintiiBr 
at  foon  as  the  fiiit,  which  was  depending,  fhould  bedctermined, 
and'diat  the  lail  covenant,  which  was  only  inferted  pro  nu^ni^ 
muteld.otltf^  not  to  be  allowed  to  defeat  that  intention;  a  rule 
vj^^iras  accordingly  granted.  •.}''■ 

Qathis  day  Skepkend  and  Lens  Seijts.  were  to  hare  fhewa' 
eanie  againft  that  rule ;  ;  :'* 

Bilt  Itooke  X>faid,  That  on  a  further  oonfidoration  of  th|S' 
eflfeA  of  the  dee^-tfaiBn  was  given  to  it  at  ni/ipnus^  he  wkn  con«>; 
vinctd  that  thlfe^legal  intereft  vef|ed  in  the  Fiainti£b  immediately 
on  tbe.  detefmination  of  the  fuit  that  was  dqiending  at  the  time 
whemlh^  .indenture,  was  executed.  i  !  n 

•J. And  the* reft  of  the  Court  having  exprefled  themielves  dearly 
of  the  fame  offinion,  >  i.         -     ^     .  ': 

.T^ie  rule  was  made  abfblnte  without  argument. 


J    . 


I  .       It 


•   r  •  -     ■  -  ■  ■  ,  ,.---■■ 

Tills  was  an  a6li6n  of  debt  on  a  rec(5giiizaiice  of  baiL    "llie  Bail  connot  plead 
Defendant  pleaded  the  bankruptcy  of  his  principal  circurii-  the  banlmjptcy 
ftantiaDy  ta\\   to  tiliich   there  wa^  a  general  demurrer  arid  their  principal  in 

ioipder.  ■  .  theur  own  dif- 

•   ^      '     "^  .  .  ■  n'  t  '    t     '  'i  A  1     •    »        t         %       charge. 

BayleySer^t.  m  lupport  of  the  demurrer.  Admitting  this  plea 
to  be  well  pleaded,  I  contend  that  it  is  not  competent  to  the 
bail  ^  to  ^lead  the  bankruptcy  of  theif  principaL  By  the 
5  Geo.  a.  c.  30.^  7.  the  plea  of  Kankiaytcy  is  put  into  the  mouth 
of  tile  bankrupt  oiflj^^and  the  bail,  if  entitl^  to  any  relief  muft 
obtain  it  by  application  to  the  fumm^  ju'rifHi^lion  ofthe  Coiflrt. 
The  Le^flature  has  provided  for  all  the  Vlifficulties  to  which  the 
bankrupt  niay  be  (ubjc£l ;  if  he  be  arrefted,  be  fliall  be  dlfcbarged 
bQ'comnion'appearance,yr  7. ;  if  obliged  tb  plead,  die  general.plea 
is  ^ven  liim;  if  under  the  neceffity  of  fupporting  that  plea  by 

~  fm)  H«  had  befcre  pleaded  it  morc'ge-  the  other  bail,  undercircumftance^preciTelr 
acBiUy,4ad  ol^ned  icavfi  to  ameDd  ^  %*ide  fimiltr  \0p9nmtUy  v.  D^mit,  tvhich  came  cm 
^nte^  rol.  1.  p.  448.  There  was  another  ^  at  the  ftmo  time,  and  on  which  the  (ame 
i<Udallr0ii|jbt^y2>^i//r4igmnftAiiaW4^tf/^  ' 

"i^*-'. -:..  evidence. 
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1799*  erid^ioey  the4ift  fed;ionof  thead^isinhisaid;  andif  taken  or^ 
detained  in  execution,  he  ihall  be  difcharged  on  fiimmary  i^lica^ 
tion^  Jl  1 3.;  but  there  are  no  provifions  in  fiivour  of  the  boiL  The 

Dvirifv  mode  in  which  they  have  uiiially  been  relieved  may  be  coUeded 
fiom  fame  cafes  on  the  fubje£L  In  Bay  and  (khers  v.  HuffiyE. 
24  Geo.  2.  Barnes  104.  the  Defimdant  having  become  banknipi 
pending  the  adion,  an  exoneretur  was  entered  on  the  recogni* 
zance;  and  in  a  note  to  that  cafe^  it  is  obferved,  that  it  was  ib 
new  praAice  introduced  to  diicharge  the  bail  in  aiiunmary  way» 
without  putting  them  to  the  trouble  and  charge  of  furrendering 
the  principal  as  formerly.  This  ihews  the  contemporaneous 
cqunion  of  the  profeffion  refpeAing  the  aft  of  Geo.  2.  for  if 
the  Dd^dant  could  have  pleaded  the  bankruptcy,  the  Court 
would  not  have  interfered.  A  fimilar  account  of  the  praftice 
is  given  by  Ixntl  Man^idd  in  Martin  v.  OHara^  Ckmp.  824.; 
and  by  Btdler  J.  in  Southcote  v.  Braithwaite^  i  Term  Rep.  624. 
Indeed,  it  was  ftrpngly  intimated  by  this  Court  on  a  late  occa- 
fion,  that  the  bail  could  not  in  any  cafe  plead  the  bankruptcy 
of  their  prindpaL  DonneUy  v.  Ikmnj  a$Ue,  vol.  i.  448.  and 
Beddome  v.  Holbrooke^  ibid,  in  notis.  This  is  a  new  expepriment, 
and  if  allowed  to  fiicceed,  mig^t  in  many  cafes  be  -^highly  pre- 
judicial- to  juftice. 

Marfludl  Seijt.  contrd.  I  do  not  mean  to  controvert  the  au- 
thorities by  which  it  is  eftablifhed,  that  the  Court  has  power  to 
diicharge  the  bail  on  a  fiunmary  application  where  the  princq>al 
has  become  bankrupt  and  obtained  his  certificate:  but  I  contend 
that  if  the  bankruptcy  and  certificate  be  al^al  difcharge  to  the 
principal,  it  is  a  l^al  difcharge  to  the  bail ;  and  if  fb,  may  be 
pleaded.  Indeed,  it  is  the  only  way  of  inveftigating  whether 
there  be  any  fi-aud  in  the  means  by  which  the  certificate  was  ob- 
tained; and  fb  the  Court  feem  to  have  thought  in  Vincent  v. 
Braebfj  2H.BL  i.  The  plea  merely  fliates  that  the  bankrupt  has 
got  his  certificate:  and  if  the  Plaintiffi  meant  to  fhew  diat  it 
was  obtained  by  fi*aud,  they  fhould  have  replied  it.  From  the 
t6rms  of  the  recognizance,  which  are,  <<  that  the  principal  fhall 
fiirrender  himfelf  or  pay  the  debt,''  it  is  doubtfiil  whether  the 
bail  can  furrender  him  againft  his  will.  If  then  he  will  not  fur- 
render  himfelf,  fhall  not  the  bail|be  at  liberty  to  pray  him  in  aid? 
Lord  Eldon,  Ch.  J.  It  is  ift>t  the  intereil  of  the  bankrupt 
to  refiife  to  furrender  himfelf  in  difcharge  of  his  balL  The  exe- 
cution of  his  creditors  againft  him  is  barred  by  the  certificate; 
but  if  he  allow  his  bail  to  pay  the  debt,  he  thereby  creates  a  new 
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creditor  for  a  debt  to  the  fame  amount,  which  is  not  barred  by        1 75^ 
the  certificate.     The  plea  of  bankruptcy  is  given  to  the  bank-  . 

nipt  to  be  made  ufe  of  as  the  means  of  difcharging  himfel^  if  ^o** J^*'*-* 
he  fo  pleafe.  But  there  may  be  many  cafes  in  which  the  bank-  Dumh. 
nq)t  may  not  chufe  to  make  ufe  of  his  certificate.  If  he  has 
been  guil^  of  a  firaud,  he  may  befearfid  of  bringing  it  forward. 
If  he  has  acquired  an  acceffion  of  fortune  fubfequent  to  the  ob- 
tiuning  of  his  certificate,  he  may  be  aihamed  to  plead  it.  Shall 
he  theoy  through  the  medium  of  his  bail,  be  obliged  to  make  ufe 
of  his  certificate  whether  he  will  or  not?  It  is  the  duty  of  the 
bail,  under  their  recognizance,  to  render  the  bankrupt;  and  it 
remains  with  the  bankrupt  himfelf  to  determine  whether  any 
vie  (hall  be  made  of  the  certificate.  Suppofe  the  two  bail  to  be 
oreditors  fufficient  in  number  and  value  to  fign  the  certificate; 
if  they  could  plead  it  alfb^  they  would  have  it  in  their  power  to 
fign  their  own  difcharge. 

BuiXER  J.  It  is  of  importance  to  the  public,  and  to  the  pro-  7  A^  151. 
feffioo,  to  put  an  end  to  attempts  to  introduce  upon  the  record 
qoefticuis  of  praAice  which  cannot  be  confidered  as  l^gal  defencesy 
but  which  belong  rather  to  what  may  be  called  the  equity  fide  of 
the  Court  This  a&ion  is  brought  for  a  legal  demand  arifing 
upon  a  debt  of  record ;  and  the  Defendant  is  called  upon  to 
ftate  a  legal  defence  upon  record,  not  merely  to  lay  that  he  has 
equi^  in  his  fiivour.  Now,  what  l^;al  defaice  has  he  fet  up  ? 
He  muft  either  fliew  a  l^al  impoffibility  to  perform  the  condi- 
tion <^the  recognizance^  or  fi;ate  fbmething  that  will  difcharge 
him.  Has  he  done  either  ?  Certainly  not.  Then  the  PlaintiflP 
nemains  unanfwered« 

Heath,  J.  It  does  not  follow  that  the  bail  are  to  have  all 
the  advantages  to  which  their  principal  is  entitled.  Suppofe  in 
an  aAion  on  a  judgment  there  be  manifeft  error  on  the  record^ 
the  bail  cannot  avail  th^nielves  of  fiich  error,  though  theprii^ 
c^Md  may. 

Lord  Eldok,  Ch.  J.  added,  We  do  not  mean  to  preclude 
any  ^plication  for  fummary  relief  on  the  part  of  the  bail;  but 
the  <^inioa  of  the  Court  is,  that  on  this  record  ^odgment  muft 
begivnfor  the  FlaintiC 

Judgment  for  the  Plaintiff 
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■  ^1 

-ill 


Nito.  ftxft.  Fowler  v.  Morton.  '  -''* 


■rJii. 


If  an  tffidOTit  (o  rpHE  Defendant  in  thk^cafe  was  held  to  bail  npon  an  afS^i4{ 
thecirairoftanccs  of  the  Plaintiff,  ftating  that  the  Defendant  on  of.abotit^t!le 
Ander  which  a  jiJi  of  May  1 799  agreed  with  the  Plaintrfi^ '  who  was  a  eommoil 
c«icWc"«by  carrier,  that  if  the  Plaintiff  would  give  ifpt(>' him  the  bilftn^ 
reiibn  wfierecf  ©f  a  common  carrier  he  would  pay  to  the  Plaintiff  4^.,'  ^milrf 
fUuds  indebted    take  his  cart  at  a  valuation,  and  pay  the  attiount  of  all  the  bdofc*^* 

h*"hlih'rf*'f'd  ^^'^  ^°^  *^  ^^^  Pliftintiff  up  to  the  time  df  making  the  agfiwi 
■nd  iiiu  refufes  Bient :  that  the  cart  was  valurf  at  fonr  guineas,  of  which  this*  I>rf 
If  r(£ in  i«df'  fendttirt had  notice;  that  the  book-debts  atnonhted  to  ^L  '^$1  j"^. 
vit  negative  a  of  which  the  Plaintiff  informed  the  Defyndant';  that  in  pftn*f5i>^ 
S"h*'^ink?r  ^^^  "*^  performance  df  the  above  agreement,  the  Plaitiiiff  diif 
EmgUnd,  pay.  give  up  the  bufinefs  to  the  Defendant,  who  had  ei^er  fihce'cto^ 
abie<»(iemaiid,''  j.{ed  it  on.— «  By  reafbnwhetfeofthe  fai^d  Chriflapher  Mbkon 

It  IS  a  fumcient      j  •'  '  '  ■  ^ 

compliante  with  became  indebted  tb^  him  the  deponent  in  the  flirii  of  i2L  rj|^.  y«K 
V  ^7h^  hthi  out  of  which  the  deponent  had  received  Ai^  fiftn  5f  rl  i^;  didyg 
wordsof  thata«  ind  by 'fttifon' thereof  the  laid  Ckti/lapke^-Mdt^  now  ii^sm 
Z'^C  '''^'uie  *«»deth  juftly  and  truly  mddrted  to  hhn  the  dfeponrtit  hi  thSi 
ondeffi."       fiim  of  i  Tl.  1 2s.  jcL  which  he  hath  frfiifcd  arid  ftill  doth  refiiffi 

to  pay.'*  The  affidavit  farther  ftated  'that  no  offer  had  bfcili 
made  by  the  faid  Defendant  to  pay  the  fi^id  ium  of  1 1/.  t2^J''*/tS: 
(the  debt  fwom  to)  "  in  notes  of  the  Governor  and  Company 
of  the  Bank  of  England^  payable  on  demc^d.^ 

Lensj  Serjt.  on  a  former  day  moved  for  a  rule  to  Ihew  caufii 
why  the  bail  bond  fliould  not  be  cancelled  on  the  Defendant  en-* 
tering  a  cchnmon  appearance.  He  ftated  two  objeAions'  to  the 
affidavit;  firft,vthat  the^^bt  was  not  iwom  to  pofitivcly,  onf 
.  account  of  the  words  "  by  reaibn  whereof:"  fecondly,  that  in 
die  denial  of  a 'tender'  in  Bank-notes  the  notes  were  liot  de^ 
fcribed  in  the  words  of  the  aft  of  parliament  {a)  which  are  ^  «r^ 
prejfed  to  be  payable  on  demand.'* 

The  Court  refiifed  the  rule  upon  the  latter  objeftion,  but? 
granted  it  upoA:^he' former:  - 

Againft  which  objc£lion  Williams  Serjt.  now.  contended^  that 
altKougb  the  fdaki^liad  ftated  more  than  was  neceffiiry,  yet 
that  the  debt  for  which  he  held  the  Defendant  to  bail  was  fwom 
to  with  certainty. 

But 
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But  The  Court  being  of  a  contrary  c^hiion  made  the  rule       1799. 
•bfolat^(ii) 

Rule  abiblute. 


{a)  ndt  Maciimnit  V.  Mackenzie,  X  Ttrm  Rep.  7x6.  and  WbttUr  v.  OftUnd^  $  Term 


Fow&ii. 

V. 

MoftTOV. 


Wallace  «;•  Arrowsmith.  %Es/f,i^t. 

J'c/l,  146,  S^A* 

rjsTWQOD  Serjt  Ihewed  for  caufe  againft  a  rule  nifi  for  flaying  ^^  ^^"^^ 
proceedings  on  the  bail-bond,  that  the  bail  put  in  were  botti  ubaiUdi^lida- 
derks  to  the  Defendant's  attorney,  and  being  therefore  within  ^^^^^^ 
the  rule  <^  Court(a),  the  Plaintiff  had  a  right  to  treat  the  bail  numtj  ud  tain 
as  a  nnUity,  and  Uike  an  alignment  of  the  baU-bond.  He  dted  ^*^^^^ 
Cotni/h  yr.  Bofs^  2if.iU.350. 

AgfiCey  Serjt.  ecmtrd  infifted,  that  though  the  bail  m^t  have 
been  rgeAed  had  they  been  brought  up  to  juftify,  yet  it  was  not 
competent  to  the  Plaintiff  to  determine  on  dieirfufficiency^  and 
rdifid  on  Thamfon  v.  BxmbeUj  Doug.  ^66.  in  notis,  where  it  was 
lb  decided.  Heyooood  then  cited  Fenton  v.  Buggies,  ante,  vol.  i. 
356.  where  the  Court,  in  a  iimilar  cafe  to  this,  held  that  the 
Haintiff  might  take  an  aflignment  of  the  bail-bond: 
And  The  Couri  recognizing  that  cafe, 

Difcharged  the  rule  with  cofts. 

(a)  Xeg.  M,  6  Gf,  a.  alTo  Laing  V.  CuttdaU^  i  H,  SL  76. 


SpICER  r.  TeASD ALE,  ^^'  *^^ 

»-pHE  Plaintiff  in  this  cafe  declared  upon  a  bill  of  exchange;  the  ifaPiaintlflrbb- 
A  declaration  cQUtained  three  counts ;  to  the  two  firft  the  De-  S^n^^^^J^e- 
fondant  demurred;  but  judgment  was  given  for  the  Plaintiff  who  ^  counts  in  a 
«4ea entered  a  iwtf^^g/^yt/z*  as  to  the  third;  cofts  havmg  been  emwElf t°o 'th^ ^ 
SLiloved  to  the  Plaintiff  upon  all  three  counts,  he  entered  up  cofttoftho 
judgment  for  himfelf  upon  the  two  firft;  but  afterwards  finding  ll^e^nt^gup 
a.  miftake  in  the  fecond  count,  he  altered  the  judgment  by  en-  judgment  for 
tering  it  for  the  Defendant  upon  that  count  ^^nu\l!T^ 

The  bail  being  fued,  Shepherd  Seijt.  on  a  former  day  moved  *=*^*'  *■  ^^^  ^ 
to  fee  afide  the  judgment  on  two  groimds;  firft,  becaufe  the  Plain-  mljl,^^^ 
^was  not  entitled  to  cofts  upon  the  two  laft  counts  of  the  de-  ju<ignientoBihat 

^_  ^  ,  coum  ind  enter 

^OL.  II.  E  daration;  it  for  the  Pt. 

fendant. 
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daration;  and  iecondly,  becaufe  after  entering  up  judgment  for 
himfelf  on  the  fecond  count  he  had  no  authority  to  alter  it. 

*  Cockell  Seijt  now  ihewed  caufe,  and  contended  that  by  the 
pra£tice  of  the  Common  Pleasy  if  the  Plaintiff  obtain  judgment 
upon  one  count,  he  is  entitled  to  the  cofts  of  the  whole  declara* 
tion(a);  rand  that  in  the  prefent  cafe  the  Plaintiff,  on  difcovering 
his  miftake,  had  a  right  to  wave  his  judgment  on  the  fecond 
count  and  enter  it  for  the  Defendant. 

The  Court  were  of  opinion  that  tlie  Plaintiff  had  a  right  to 
wave  his  judgment  on  the  fecond  count,  and  that  the  bail  ought 
iKit  to  be  allowed  to  hold  him  to  it,  againft  his  inclination ;  and 
agreed,  with  reipedl  to  the  cofts,  that  the  praAice  of  thiscourt  had 
been  corre6Uy  ftated  on  the  part  of  the  Plaintiff.  But  BuUerh 
added,  that  the  pradice  of  the  Kin^s  Bench  was  different,  and 
indeed  more  reafonabie;  for  there,  if  judgment  be  given  on 
demurrer  for  the  Plaintiff  on  fome  counts,  and  for  the  Defendant 
on  the  others,  the  Plaintiff  is  entitled  to  cofts  on  thofe  counts  only 
on  which  he  has  judgment,  though  cofts  are  not  allowed  to  the 
Defendant  on  the  others  (6);  and  that  an  intention  had  he&a  inti- 
mated 


(«)  This  wi$  fettled  after  much  dilciif- 
fion  in  Brydges  v.  Raymond ^  I  Bl.  8oc. ;  and 
in  Norrh  V.  iValdroriy  2  Bi.ligg.  the  fame 
rule  was  allowed  to  prevail,  though  the 
counts  were  for  different  caufes  of  action. 
However  it  is  dated  by  Z#  Biane  J.  8  Term 
JReft.  467 *  that  in  TV.  52  Gfo.  7.  the  Court 
of  Common  PUas  held,  that  a  defendant  who 
had  fuffered  judgment  hy  default  as  to  part 
of  a  declaration  in  covenant,  condf^ing  of 
one  count  only,  and  pleaded  to  the  refldue, 
upon  which  iifue  was  joined  and  found  for 
him,  was  entitled  to  the  cofts  of  that  iflue. 
{b^   HenderfoH  v.  RumhoU,  Hil.  4  Geo,  3. 
K.,B,  Sayer^t  Coftsf  21%.     And  this  rule 
holds  in  B,  R.  where  the  Defendant  pleads 
feparately  to  different  counts :  as  if  he  de- 
mur to  the  firft  count,  and  go  to  ifTue  on 
ihc  fecond;  ^Jf^ey  v.  Toung^  2  BuTr.  1232. 
or  plead  not  guilty  to  the  hrft,  and  n  jui^ifi- 
cation   to   the  'fecond,  Butcher  v.  Green^ 
jDovg.6y^.     But  where  there  are  foparate 
cauCes  of  a^ion  laid  in  feparate  counts,  and 
the  Plaintiff  fucceed?  on  ibme  and  the  De- 
fendant on  others,  asfeparate  judgments  mud 
be  given,  each  party  is  entitled  to  the  colls 
of  fo  much  as  he  fvcceeds  in.  Day  v.  Hank:, 
5  Term  Rep.  654.     In  Tempeji\.  Metcalf, 
1  IVilf.Tt^i'  a  verdidl  having  been  fdund 
for  the  D.fcndant  en  the  mofl  material  of 
three  feigned  iflues,  and  for  the  Plaintiff  on 
(hf  other  two,  it  was  tnftv^that  the  Plain- 


tiff  ftiould  have  no  cofts;  but  the  Court  faid, 
that  if  any  one  ifTue  be  found  for  the  Plaio- 
tifF  he  ftiould  have  bis  cofts.     By  which 
feems  to  have  been  meant  that  the  Plaiotiff 
fhould  have  cofts  on  iheilfues  found  for  him, 
and  the  Defendant  on  the  ilTue  found  for 
him.     See    alfo  Braithv/aite  v.  Bradford^ 
6  Term  Rep.  599. ;    though  that  cnfe   was 
partly  decided  on  the  conftrudtion  of  a  par- 
ticular ftatute.   So  if  Uie  Defendant  plead  t 
jwltification  to  a  declaration  confiding  of  one 
count  only,  and  the  Plaintiff  traverfe  the 
juftification,  and  alfo  new  aftigns;  if  the 
Defendant  fufiVr  judgment  by  default  on  the 
new  afti?nment,  lut  obtain  a  verdift  on  the 
traverfe.. he  is  entitled  to  the  cofts  of  the 
ifTue  on   which  he  fucceeds.     Griffiths  t, 
Daviesy  8  Term  Rep.  466.  With  rel|>e£t  to 
Bytcber  V.  Green,  it  may  be  obfervedj  that 
the  two  counts  contained  feparate  caufes  of 
<dion,  one  being  in  trover,  and  the  other 
for  words;  but  the  cafe  was  treated  aaif  it 
h.nd  been  orhcrwife.     Indeed  it  has  been 
holden,   that  where   a    Defendant    pleads 
two  plcis  under  the  ftatute,  to  the  whole 
declaration,  upon  one  of  which  judgment 
is  given  for  him  on  demurrer,  and  upon 
the  other  a  verdict  is  found  againft  hiro, 
he  (hall  be  allowed  ctfts  on  the  former,  but 
the  Pbiuiiff  fhnll  not  be  allowed  coftv'on 
the  latter,  fince  npon  the  whole   he  has 
no  cauf^   of  adtion.     CgtUt  v.  Say^r^   % 

Mierr* 
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mated  in  this  Court  of  altering  the  pra^ice,  though  he  believed        z  799. 

it  had  never  been  done. 

*  Rule  diicharged. 


Spicir 


V. 
T^SDALI. 


£Mrr.  753.  But  H  has  fince  been  exprefsly  pleaded  by  the  Defendant  to  a  new  afllgn- 

httd  down,  that  if  one  of  feveml   pleas  ment,  which  the  PlaintifT  had  pleaded  to 

pleaded  under  the  flatute  be  held  bad  on  one  of  feveral  pleas  under  t)re  (latute;  and 

demurrer,  and  a  verdict  be  given  for  the  in  Brooke  v.  JVilUty  the  coils  given  by  the 

Defendant    on  the  others,  the  Plaintiff  by  (latute  were  held  ro  extend  to  the  trial  of 

the  words  of  the  4  Anne  c  16.  f.  5.  is  en-  the  ifTues  as  well  as  the  pleadings.     In  the 

titled  to  the  cods  of  the  bad  plea,  though  Kin£s  Bench^  however,   if  the  Defendant 

Bpoo  the  whole  record  he  appear  to  have  no  obtain  a  verdi^  upon  one  of  feveraj  pleaf 

CJiiie  ciw^ioti.Duberly  y.  P''ge,  %  Term  pleaded  under  the  flatute,  and  that  plsa 

Jif^^.  391.     So,  if  the  Plaintiff  in  replevin  prove  to  be  bad,  in  confequence  of  which 

pleui  feveral  pleas  in  bar  under  the  flatute,  the  Plaintiff  having  fucceeded  on  the  other 

upon  which  feveral  iffues  are  taken,  the  pleas,  is  permitted  to  enter  up  judgment, 

avowant  is   entitled  to  tl>e   cods  of  the  the  latter  is  allowed  cods  on  the  ]>leas  found 

iffues  found  for  him.    Dedd  w.yoddrel^  for  him,  and  neither  he  or  the  defendant  on 

a  Ttrm  Jtef.  235.     On  both  thefe  latter  the  bad  plea;  Kitk  v.  Nowellyl  Term  Rep. 

points  arifing  out  of  the  con(lru6lion  of  the  118.  266.  in  which  cafe  the  reafon  given 

liatote  of  Aume^  the  pra^ice  of  the  Common  for  not  allowing  cods  to  the  Plaintiff  on  the 

PUax  agreei  with  that  of  tlie  K'ngs  Beneb,  bad  plea  alfo,  was,  that   "  he  fhould  liave 

Creenbovf  V.  TIJley  and  others,  J?jr/T«,  136,  demMrT«»d  to  it.**  Indeed  in  fuch  a  cnfe  the 

and  Brooke  V.  tyUJeti  a  H.  BL  435.     In  provilionjofrhe  ftitutc  0^^7.7?,  which  on!^ 

Grceiho'M  V.  Jlfleyy  it  was  debated    amcn^  entitle  a   JMjniriff  to   the   cods  of  one  of 

the  Judges,  and  held  to  make  no  difference  feven^l  pleas  found  for  him  on  verdiSi  or 

chat  the  demurrer  on  which  judgment  was  dcMurrer  do  not  apply  ;  and  therefore  it  falls 

fi^en  for  the  Plaintiff  ;^who  was  nonfuited  witliin  the  principle  of  thofe   cafes  which 

en  the  genera]  iffue)  was  to  a  plea  in   bar  h  iv«  beeudecided  independent  of  thedatute. 


WhALEY  v.    PaJOT.  JVlt/.aith. 

a  Campb,  N,  P. 

A  86UMPSIT  on  a  wager.  439* 

^     The  caufe  was  tried  before  Heath  J.  at  the  Guildhall  fit-  NoaaionwUlHe 

on  a  waser 

tings  after  laft  Trinity  Temi^  when  the  following  agreement  be-  though  above 
tween  the  parties  was  proved :    "  Mr.  Pajot  bets  Mr.  William  ^^Jfh^Vrun  ou 
Wkaley  five  hundred  guineas  and  a  dinner  (to  be  had  at  Sitting-  the  high  road 
houmc,  in  Kent)  that  his  Mr.  Pajofs  brown  horfe  called  Litde  ^Tai^dVe'foonir 
Devil f  goes  from  London  to  the  faid  town  in  thefaid  county  of  Kent  ih^n  one  of  two 
(rode  alio  by  himfelf)  fooner  than  Mr.  miliam   Whaler's  two  any^^ftli^'T'th^ 
hacks,  one  a  brpwn  called  Billy,  the  other  a  dark  bay  called  All-  owner  n^aii 
^eel,  go  the  fame  diftance ;  the  two  horfes  of  Mr.  W.  Whaley  to  be  t^'tlo^^\ng 
placed  at  any  diftance  from  each  other  thathe  Mr.  JV.  WhaUy  may  legalized  by  13 
think  proper,  but  to  be  obliged,  one  of  them,  to  arrive  in  the  ^z'cel,  a!  <i4, 

/.  II.  If  on  an 
a^eement  of  this  kind  be  indorfed  **  N.  B.  to  dart  P.  P.  in  fifteen  days  from  this  date,'*  and  no  notice  be 
Tiken  of  ilich  indnrfemeut  in  the  declaration,  and  no  evidence  be  given  to^pbio  the  meaning  of  the  letters 
*  F.  P."  the  Court  nill  not,  after  verdi^  hold  it  to  be  a  variance. 

£  2  town 
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1799*       town  of  Sittingbounie  fooner  than  Mr.  Pajofs  horfe.     Mr.  W. 

■■1    I    I,         Whaley  has  the  powei^  of  namiDg  his  rider.    The  meaning  of  this 

Whalet       bet  is,  that  Mr.  Pajot  bets  Mr.  W.  Whaley  that  his  Mr.  Pajofs 

PiijoT.       horfe  can  go  the  diftance  above  mentioned,  in  a  shorter  time  than 

Mr.  W.  Whalei/s  horfes  above  mentioned,  placing  one  of  them 

at  a  certain  diftance  from  the  place  from  whence  the  other  ftarts* 

(Signed)  W.  Whaley. 

Pajot." 

On  this  agreement,  which  was  fet  out  in  the  declaration,  was 
the  following  indorfement:  ^^  N.  B.  To  ftart  P.  P.  in  fifteeen 
days  from  this  date."  Of  this  indorfement  no  notice  was  taken  in. 
the  declaration,  nor  was  any  evidence  given  at  the  trial  to  explain 
(he  meaning  of  the  letters  "  P.  P."  The  race  was  won  by  the 
Plaintiff's  horfes,  and  the  Jury  found  a  verdi6l  in  his  &vor. 

A  rule  nifi  having  been  moved  for  on  a  former  day,  either  to 
let  a(ide  this  verdi6l,  and  enter  a  nonfuit,  on  the  ground  of  a  va* 
riance  between  the  declaration  and  the  agreement,  becaufe  no 
notice  was  taken  in  the  former  of  the  indorfement,  or  to  arreft 
the  judgment  on  the  ground  of  the  wager  being  illegal,  The  Court 
granted  a  rule  to  fliew  caufe  in  the  latter  fhape  only,  faying,  with 
teipe^l  to  the  former,  that  it  was  not  neceflary  to  ftate  the  in- 
dorfement, inafmuch  as  the  letters  "  P.  P."  were  merely  infen- 
fible  letters.  / 

CockeU  and  Shepherd  Serjts.  fhewed  caufe,  and  relied  on  the 
l3throf  Geo. 2.^.19.  and  18  Geo.  2.  ^.34.^^  II.,  by  the  former 
of  which  a6ls  they  obferved  that  matches  for  50/.  and  upwards 
were  legalized,  provided  they  were  run  at  certain  places,  and 
the  horfes  carried  certain  weights,  and  that  by  the  latter  a6i 
the  reftri£Uons  as  to  running  at  particular  places  and  with  cer- 
tain weights  were  taken  away. 

Runningtan  and  Lens  Serjts.  contra.  Under  the  16  Car.  2. 
r.  19.  and  9  Anne,  c.  14.  it  is  very  clear  that  this  wager  would  be 
'  void ;  unlefs  therefore  it  appear  to  be  exprefsly  legalized  by  1 3 
Geo.  2.  and  1 8  Geo.  2.  the  Court  cannot  fupport  it.  The  preambles 
of  the  two  Jatter  flatutes  fhew  that  they  were  paflled  in  order  to 
prevent  the  exceffive  increafe  of  horfc-racing,  and  all  the  pro\a- 
fions  are  calculated  to  effeft  that  purpofe.  The  1 !  gulations  intro- 
ducedintothe  1 3  Geo.  2. TefpeSiingenterijigand/iarting^ &c. clear- 
ly prove  that thehorfe-racinglcgalizedby  that  a£l  muft  be  confined 
tohorfc-racing  carried  on  in  the  ufual  manner.  It  is  not  enough  tliat 
the  wager  depend  on  the  fpeed  of  horfes,  unlefs  thatf})eed  beexer* 
died  in  the  accuftomed  manner.  InBidvieadv.  Galcy  /^Bur.  2432. 

I  th^ 
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the  race  upon  which  the  PlaintiiF  recovered  was  of  the  ordinaxy 
kind.  The  expreiEon  '^  any  place  or  places  whatfbever,"  em- 
ployed in  1 8  Geo.2.  c.  34.  ^T 1 1.  muft  for  the  fame  reafbn  be 
reftrained  to  thoCe  places  where  races  are  ufually  run ;  and  in- 
deed it  would  be  dangerous  to  public  fafety  to  allow  matches  to 
be  run  upon  the  king's  highway.  Even  upon  the  letter  of  the 
eleventh  (a)  fe^tion,  it  may  be  contended  that  the  penalties  of 
the  former  a6l  are  only  taken  away  as  far  as  relates  to  the  re- 
gulation Te£pe&,ing  weights.  In  Ximenes  v.  Jacques^  6  Term 
Sep.  499.  where  the  Plaintiff  obtained  a  verdidl  on  a  wager 
that  he  could  perform  a  certain  journey  in  a  poft-chaife  and 
pair^  within  a  given  time,  the  Court  arrefted  the  judgment;  and 
though  the  reafbns  for  their  £0  doing  are  not  ftated  in  the  report 
of  that  cfife,  yet  it  may  be  prefumed,  that  as  the  race  was  not 
of  the  ufiial  kind,  the  Court  did  not  coniider  it  legalized  by  the 
afts  on  which  thefe  Plaintifts  now  rely. 

Cur.  adv.  xmU. 

On  a  fubfequent  day, 

Lord  Eldon  Ch.  J.  faid,  The  Court  wiflies  to  have  this  cafe 
argued  again  on  that  point,  which  feemed  to  come  rather  by 
farprife  upon  the  Plaintiff's  counfel,  namely,  whether  this  tran£> 
a£lion,  which  is  called  a  horfe-race,  be  a  match  or  race,  within 
the  meaning  of  the  1 3  4"  1 8  Geo,  a.  It  is  the  more  material  that 
this  queftion  ihould  be  again  difcuffed,  becaufe  it-  does  not 
appear  from  the  report  of  Ximenes  v.  Jacques  to  have  been  there 
confidered ;  and  yet  a  race  with  a  poft-chaife  and  pair  is  hardly  to 
be  deemed  lefs  a  race,  in  the  popular  fenfe  of  the  word,  than 
iiich  a  race  as  the  prefent  one  on  the  highroad  from  London  to 
Sittingbonme.  The  16  Car.  2.  c.  7.  in  the  fecond  fe6lion,  pro- 
hibited various  fpecies  of  gaining,  horfe-racing,  foot-racing,  <Jr. 
under  certain  penalties.  After  this  the  9  Anne^  c.  14.  alio  pro- 
hibited various  fpecies  of  gaming  under  heavier  penalties,  and 
though  horfe-racing  was  not  named  in  that  ftatute,  yet  it  has 
been  holden  to  c6me  within  the  fpirit  of  it  (ft).  The  16  Car.  2. 
does  not  in  terms  avoid  any  contra6l;  but  the  tranfa6lion  on 


13 


' L  I  • 

WUALET 

Pajpt. 


(a)  The  fe<^ion  is,  «•  that  it  (hall  .ind 
may  be  lawful  for  any  pcrfon  to  run  any 
mutch,  or  to  Hart  and  run  for  any  plite, 
prize,  fum  of  money,  or  other  thinj;  of  the 
real  iiitrinfic  value  of  5c/.  or  upwards,  at 
toy  weUhts  whjtfocver,  and  at  any  place  or 
places  whatloever  without  incurring  or  being 
Cable  to  the  penalty  or  penalties  in  the  faid 
ad  of  the  13th  of  HUMajefty*i  rei^n  r^- 


hting  to  toei^btt  as  afarementitnedy  apd  in 
the  fame  manner  at  might  have  been  done 
i(  the  fiiid  a^f  had  never  been  made." 

{b)  Vid.  Gooiiburn  v.  Mortey,  i  Str.  1 159, 
Bi'txton  V.  Pye^  7,  iVilf.  7^0(),  zM  Ctaytoa 
V.  yenningt,  1  Bl.  706.  So  alio  a  foot-race  | 
Lynall  v.  Longbotbam,  2  fyilf.  ^6,  and 
Brown  V,  Berkeley y  Co%u^,  28 1. 

2  which 
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'799*        whkh  the  contrail  is  founded  being  prohibited,    the  contra6l 

' =^-^      itfelf  cannot  be  fupported.     The  9  Anrie  exprefsly  avoids  the 

WiiALET  contraft.  Thefe  ftatutes  were  followed  by  the  13  Geo.  2.  c.  19. 
Pa  JOT.  4"  19  G^o.  2.  c.  34.  Had  many  contra6ls  founded  in  horfe-racing 
been  held  illegal  pre\dous  to  thefe  ftatutes,  it  might  be  found 
difficult  to  maintain  that  fuch  horfe-racing  could  now  be  deemed 
legal,  which  before  had  been  deemed  illegal.  But  the  1 3  Geo.  2* 
having  prohibited  many  ipecies  of  horfe-racing,  the  law  (eems 
to  have  implied  that  fuch  fpecies  of  horfe-racing  as  were  not 
prohibited  by  that  ftatute,  by  not  being  prohibited  became  legal* 
And  the  1 8  Geo.  2.  having  taken  away  fome  of  the  prohibitions 
and  penalties  of  tlie  1 3  Geo.  2.  the  fame  kind  of  reafoning  feema 
to  have  been  applied,  namely,  tliat  thefe  fpecies  of  racing  with 
re(pe£l  to  which  certain  reftriclions  were  taken  away,  were 
thereby  altogether  legalized.  There  feems  to  be  much  gromid 
for  arguing  from  the  nature  of  the  16  Car.  2.  Sf  gAnney  that 
thefe  a6ls  ought  to  be  conftrued  ftriftly  in  order  to  enforce  the 
principle  on  which  they  are  founded,  namely,  to  prohibit  all 
horfe-racing ;  and  tliat  the  13^18  Geo.  2.  are  from  their  nature 
to  be  fo  conftrued  as  to  encourage  the  breed  of  horfcs,  and  to 
pemut  that  fpecies  of  horfe-racing  only,  called  racing  on  the 
tur£  It  is  to  be  obferved,  that  tlie  13  Geo.  2.  fpeaks  of  enter- 
ing, placing,  ftaiting,  Sffi.  and  that  the  expreliion  "  any  place 
or  places  whatfoever,"  ufed  in  1 8  Geo.  2.  can  hardly  mean  all 
JEnglancL 

In  confequence  of  this  intimation  from  the  Court,  the  cafe 
ftood  over  for  further  argument ;  but  on  this  day, 

Lord  Eldon  Ch.  J.  faid,  Upon  mquiry  of  the  Judges  of  the 
Court  of  King^s  Beiichy  we  find  tliat  the  judgment  of  that  Court 
in  Ximencs  v.  Jacques  proceeded  on  an  opinion,  that  the  134* 
1 8  Geo.  2.  relate  to  bmiufide  horfe-racing  only.  Witliout  there- 
fore again  entering  into  the  grounds  before  ftated,  it  is  fufficienV 
for  me  to  declare  it  to  be  the  opinion  of  the  Court,  that  the 
tranfaftion  dcfcribcd  in  this  cafe,  is  hot  that  fpecies  of  horfe- 
race  or  match  which  is  legalized  by  the  1 3  4*  1 8  Geo.  2.  and  con- 
fequcntly  that  this  a£lion  cannot  be  maintained. 

Per  Cmiam,  Rule  abfolute. 
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Doe  ex  dim,  Baddam  v.  Roe.  lUv.tjth. 

TjETtvooD  Seijt.  ftated,  that  the  officers  obje^ed  to  draw  up  a  Senriee  of  a  de- 
"   rule  for  judgment  againft  the  cafual  eje6lor  on  an  affidavit  ^nJ^^*^^^ 
of  (ervice,  which  alleged,  that  the  declaration  in  ge^mentwas  of  the  tenant  in 
fenred  at  the  dwelling-houfe,  of  the  tenant  in  pofleffion  on  the  J^jf  ^Ci^B^ 
tenant's  wife.    He  cited  Doe  d.  Morland  v.  Baylifs^  6  Term  Rep.  dent, 
765.  to  Ihew  that  the  fervice  was  fufficient  (a) 
The  Court  were  of  opinion,  that  the  fervice  was  fufficient. 

(«)  Vid.  etiam  Goodrigbt  ex  Jim,  Wad-  i  H.  BL  644.  and  what  was  faid  hy  Ejrt 
iup»n  V.  TbrufiouU  1  BL  goo.  Smith  ex  Ch.  J.  in  Goodtitleex  dim.  Read  v.Badiitlet 
km,  Lord  StQurten  and  Otters   v.  Hunti     ante,  voL  I.  384. 


GoLDSMiD  and  Others  v.  Taite  and  Another.         jvit».a8th. 

•     14  JSo/f,  615. 

nHRPHERD  Seijt  on  a  former  day  obtained  a  rule  to  Ihew  caufe  xhe  Court  will 
^  why  a  bill  of  exchange  Ihould  not  be  referred  to  the  protho-^  '«fcr « hill  of 
notary  to  compute  principal,  intereft,  exchange,  re-exchange,  prothan«I?y  to 
charges,  expences  and  coils,  or  why  a  writ  of  inquiry  fhould  compute  princi- 
not  be  executed  before  the  Lord  Chief  Juftice  and  a  ipecial  jury,  ^tblnll^r].^^ 

Heywood  Serjt  now  ihewed  caule  and  contended,  that  exr  rAaji^^.tndcoftsj 
change  and  re-exchange  were  damages  of  a  ipecial  nature,  and  ^nd^^iLlJ!^^ 
OQ^t  to  be  afcertained  by  a  jury,  but  that  the  Defendants  ought 
not  to  be  put  to  the  expence  of  a  ^)ecial  jury  fince  a  common 
jury  was  quite  competent  to  afcertain  the  amount.  He  infifted, 
that  it  was  altogether  out  of  the  province  of  the  prothonotary 
to  take  account  of  chargps  and  expences,  fince  they  could  not 
be  matter  of  mere  computation.  ; 

Shepherd  offi*red  to  ftrike  out  the  words  "  charges  and  ex- 
pences,'' but  infifted,  that  imlefs  the  Defendants  could  ihew  that 
the  computation  of  exchange  and  re-exchange  was  of  fufficient 
coniequence  to  require  a  fpecial  jury,  he  ought  to  allow  it  to  be 
fettled  by  the  prothonotary.     And 

The  Court  being  of  this  opinion,  made  the  rule  abfolute  for 
roferring  the  bill  to  the  prothonotary  to  compute  principal,  in- 
tereft, exchange,  re-exchange,  and  cofts. 

E4 
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s!p.  ^Bof.  tsT  WlLTONT  V.  PlACE. 

J>mIL  5/^ 

In  C*5.  if  the  HTHE  Plaintiff  having  commenced  a£iions  againft  feveral  under- 
PbinufFDroceed  X  writers  on  a  policy  of  infurance,  the  Defendant  in  all  the 
My  paid  bto  a£lions  paid  money  into  court  upon  the  common  counts.  One 
Cmir^  and  the  caufe  was  tried,  and  a  verdiA  found  for  the  Defendant.  No  con- 
liiiD,he  ienoc-  iolidation  rule  had  a6lually  been  entered  into,  but  it  appearing  to 
wkhftandini  tn-  jj^yg  \yeen  the  underftandinff  of  the  parties  that  all  the  caufes 

titled  to  cofts  up   ^  i% 

to  the  Ume  of  mould  be  bound  by  the  event  of  one,  the  Court,  at  the  inftance 
the  moQey  paid    of  Shepherd^  Seijt,  were  about  to  dire£l  the  prothonotary  to  tax 

cofts  to  the  Defendant  in  all  the  caufes,  as  well  up  to  the  time 
of  paying  the  money  into  Court  as  afterwards,  according  to  the 
rule  laid  down  in  Sieven/on  v.  Yorker  4  Term  Rep,  10.  Kabell 
y.  Hnd/bn^  ibid,  and  Burflall  v.  Homer ^  7  Term  Rep,  372.  (a) 
Her/wood  Seijt.  oppofed  this,  and  the  prothonotary  ftated, 
that  according  to  the  pra6lice  of  the  Common  Pleas,  where  mo- 
ney is  paid  into  court  though  the  Defendant  ultimately  fucceed 
in  the  caufe  when  tried,  yet  the  Plaintiff  is  entitled  to  cofts  til] 
the  time  of  the  money  being  paid  into  court. 

Upon  hearing  this,  the  Court  obferved,  that  the  pra£tice  aa 
ftated  by  the  prothonotary  {b)  muft  prevail. 

(«)  So  in  StHlitiri  v.  JpBtt/on,  3  T.  R.  trial:  and  though  in  Griffiihj  r.  WiUiamt, 

657.  where  the  Plaintiff  proceeded  to  trial  i  Term  Rep.  71c.  that  rule  was  extended 

and  a  juror  was  withdrawn,  he  was  held  not  to  the  cal'e  of  a  Plaintiff  who  proceeded  to 

to  )jit  entitled  to  cofts  up  to  (he  time  of  trial,  and  obtained  a  verdifl  for  the  exad 

paying    the   money   into  court.     But  in  fum  paid  into  court  only,  ye\.  \n  Stevcmfon 

Stymouw   ▼.    BridpCi  8    Term    Rep,   408.  v.  Tor  key  4  Term  Rep.  lO.     Butler  J.  oh. 

whert  the  Plaintiff  having  given  notice  of  ferved,  ihn  *'  that  ))art  of  the  cafe  of  Grifm 

trial,  neither  entered  his  caufe,  or  coun-  Jitbj  v.  Williams  could  not  he  fupported. 

ttimanded  the  notice,  but  took  the  mo-  {b)  See  Savage  v.  Franklin^  Barnes  aSo. 

aey  out  of  court,  he  was  allowed  cofts  up  JOavit  v.  Maun/ell^  Barntt  282.    Vant  r. 

to  tho  time  of  the  money  being  paid  in,  J^feehell,  Barnes  284.  and  Bate  v.  Cramt^ 

tliough  the  Defendant  was  entitled  to  judg-  Barnes  287.  where  coOs  up  to  the  time  of 

ment  as  in  cafe  of  a  nonfuit.    And  in  pa)  ing  the  money  into  court  were  allowed 

JUrck  ▼.  Wright,  8  Term  Rep,  486.  the  to  the  Plaintiff  by  the  Court  of  C.  5.;  but 

lame  principle  was  held  to  apply,  where  the  v  is  to  be  obferved,  that  in  none  of  thofe 

plaintiff  twice  carried  the  record  doivn  to  cales  had  the  Plaintiff  proceeded  to  trial  ; 

trial  and  withdrew  it.     'I  he  rule   thar  a  and  in  Davis  v.  Maunfell,  m^  reported  in 

Pkdmiff  is  entitled  to  cofts  up  to  the  time  Willet  191.  Fcrtefcue  Aland  J.  fay5,    the 

4f  pacing  money  into  court  was  laid  down  Plaintiff  may  take  out  the  money  at  any 

in  Hartley  v.  Batefon^  K.  B.  1  Term  Rep.  time  before  trial,   and  wi)l  be  entitled    to 

629.  where  the  Plaintiff  had  proceeded  af-  cofts  till  the  tin^e  of  die  money  brought  in. 
ter  the  money  paid  io,  but  bad  not  gone  to 
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nPuis  was  an  a^on  brought  by  the  Plaintiff  as  a  feaman  againft  The  37G.  3. 

the  Defendant  who  was  captain  of  the  Ihip  Si/^ffblk  for  wages  f-  ''^* /;.?:  ^r* 
earned  on  a  voyage  from  Savannalamar  in  Jamaica^  to  this  coun-  morethandouble 
try.     The  caufe  was  tried  before  Lord  Eldon  Ch,  J.  at  the  f?"*ly  ^8«» 

m-  /»•/»/»•  ft  1    A    -mM-'    T        »  rr%  •%  t        n  il  Oeillg  given  tO 

Weflmin/ter  fittings  aner  lalt  Mtchaelmas  Term,  when  the  follow*  Ceamen  coming 
ing  fc6ls  (Appeared  in  evidence:  The  Defendant  being  in  great  ^^  ^^\u^ 
want  of  hands,  to  navigate  the  (hip  home,  and  being  reftri6led  by  the  captain  be 
the  37  Geo.  3,  c.  73.  j:  3.  (a)  from  engaging  any  feamen  in  the  ^^*^^{^^^^^ 

fVe/l  rare  by  the  chief 
officer  of  the 

{a)  That  fe£lion  enafli  tliat  no  matter  for  greater  or  more  wages  or  hire  for  fu:h  {!*"^*' '  P"/-**^^ 

or  commander  of  any  Brltijb  (hip  which  fervice,    than  according  to   the  rate    of    ^^^c^e^  ^^ 

ihall  Ciil  for  any  port  m  Great  Britain  (hail  double  monthly  wages ;  unlefs  the  governor,  ^  '•  '^ .    *^ 

hire  or  engage   any  teaman,  mariner,  or  chief  magiftrate,  colledlor,  or  comptroller         ^    * 

other  perfon  at  any  port  or  pl.<ce  within  his  of  fuch  port  or  place  (hall  think  that  more  *^    ,-    u  ,«,„,. 

Majeil)*acolanief  or  plantations  in  the^^  ought  to  be  given,  and  do  and  (hall  accord-  ^'  n  **  ia 

Jmsigj,  io  fervc  on  board  any  lucb  (hip  at  or  in^y  authorize  and  direct  the  liame  to  be      . .        ' 

given  ^     ' 
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i8oo«        We/l  InfUes  at  more  than  doubly  monthly  wages,  unlefi  the  go- 
vernor or  other  chief  oflBcer  of  the  port  Ihould  authorife  him  fb 
to  do  under  his  hand,  applied  to  the  chief  magiilrate  of  the  place 
where  he  was  for  fuch  a  permiffion,  and  obtained  the  following 
one :  "  Jamaioa^  parilh  Wejlmoreland — Whereas  it  appears  to 
**  me  G.  M.  Efq.  Cujlos  Rohdorym  and  chief  magiilrate  in  and 
*«  for  the  parifh  of  Wejlmoreland  by  the  oath  of  L.  Lacy  mailer 
**  of  the  (hip  Siiffblk  now  lying  at  anchor  in  the  harbour  of  Sa- 
**  vannalamar  in  the  faid  pariih  and  bound  thence  to  the  port  of 
**  I/mdon  in  the  kingdom  of  Great  Britain  that  he  cannot  en- 
**  gage  feamen  to  carry  his  faid  ihip  home  at  the  rate  allowed  by 
**  law.    Thefe  are  therefore  to  licenfe  and  permit  the  faid  J^.  Lacy 
*'  to  procure  men  on  fuch  terms  as  he  can  to  navigate  his  faidfhip 
*'  now  loaded  and  ready  to  depart  with  the  convoy  for  Britain. 
"  Witnefs  my  hand,  Spc.  Sfc,^*    Under  this  licence  the  Defendant 
engaged  the  prefent  Plaintiff,  agreeing   to  give  him   forty-five 
guineas  at  that  time,  (which  was  paid,)  and  9/.  j?^- month  during 
the  voyage,  with  half  a  pint  of  rum  per  day,  and  coifec  night  and 
morning.     On  the  part  of  the  Defendant  it  was  objeAed,  that  the 
Plaintiff  could  not  recover  upon  the  above  agreement,  inafmuch 
as  the  fum  agreed  for  was  above  the  rate  of  double  monthly 
wages,  and  the  contraft  having  been  made  under  a  general  licence 
to  the  captain  to  give  according  to  his  diicretion,  inilead  of  a 
licence  regulating  the  precife  fum,  was  therefore  void.     His 
Lordfliip  being  of  opinion  that  it  was  thc^inlention  of  the  legis- 
lature, with  a  view  to  prevent  exorbitant  wages  being  given,  to 
deprive  both  the  mailer  and  the  mariner  in. fuch  cafes  of  the 
power  of  exerclfing  their  difcretion,  and  to  place  the  regulation 
of  the  price  of  wages  in  the  hands  of  the  chief  ofiicer  of  the  port* 
who  ought  therefoi-e  to  fpecify  in  the  licence  the  rate  of  wages 
allowed  by  him,  nonfuited  the  Plaintiff,  with  liberty  to  move  the 
Court  for  a  verdi6l  in  liis  favour  on  the  contra6l  as  proved. 

Cockell  Serjt  now  moved  for  a  rule  nif  to  fet  afide  this  nonfuit, 
ai^d  contended  that  the  licence  was  fufficient  within  the  meaning 


givrn  I»y  wTiting  i>nder  his  hand  ;  that  fhen  as  evidencing  the  intent  cf  the   legiflature 

and  in  fuch  lt^^k:  the  matter  and  commimder  beyund  all  doubt ;)  and  ^llconttadis,  bonds, 

fr.all  br  at  rn>ettv  to  pay  and  thefeimen  to  \^c.  contrary  lo   the  meaning  of  the  ^Qc^ 

mttwt  fuch greate-  cr  higher  Hiagej  at ^ueb  (bail  lie  null  and  void,   and    the   mader  of 

gonjrt HO'ySic.Jittii  dneii  as  ajorffaiJ ;  (nil  luth  (hip  emeriiig  inio  fuch  cuoiracl  (haU 

J^ord(hip  took  notice  of  theie  latter  vroxds  forfeit  ioc(. 

of 
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of  the  a6l,  the  chief  magiftrate  having,  under  the  exifting  cir^        iSoo. 
comftances,  felt  it  impoffiblc  to  fix  the  rate  of  wages  himfelf.  - 

But  the  Court  were  clearly  of  opinion  both  on  thejjolicy  and  ^. 

letter  of  the  a^  that  the  nonfuit  was  right,  and  that  if  it  were        Lact. 
otherwife  every  chief  magiftrate  in  the  ports  of  the  West  India 
islands  would  have  it  in  his  power  to  annul  the  a&. 

Cockell  took  nothing  by  his  motion. 

KlDD    V.    KaWLINSON.  lortzJuM. 

145. 

THIS  was  an  aflion  for  money  had  and  received.  The  goods  of 

An  execution  having  iffued  againft  the  goods  of  one  Abum  jJit^ti  in  ex- 
frho  kept  a  public  houfc,  his  furniture  was  taken  and  put  up  to  ecution  and 
ikle  by  the  Sheriff  of  Swrry;  the  Plaintiff,  who  was  AbfurrC^  brother-  ^le  "i!be- 
in-law,  but  not  a  creditor,  became  the  purchafer,  and  a  bill  of  fale  came  the 
was  made  out  to  him,  dated  13th  oiNoroember  1798;  Abum  was  ^xodkm 
by  him  permitted  to  continue  in  pofleilion  of  the  goods  in  order  hill  of  rale 
that  he  might  be  able  to  carry  on  his  bufinefs,  but  being  foon  after  f^crifft  hut 
taken  in  execution  and  committed  to  prifon,  he  executed  a  bill  of  permitted  A, 
file  of  them,  dated  nth  of  March  1799,  to  the  Defendant,  to  jn  poflcffion; 
whom   he  was  indebted  in  the  fum  of  16L  55. ;  the  Defendant  -^''Jj?"  **' 
having  taken   pofleffion   under  this  laft  bill  of  fale,  received  a  therhillof ' 
notice  from  the  Plaintiff  not  to  difpofc  of  the  ffoods,  ftatinc:  his  ?^®°^  '*** 
pnor  title;  on  the  14th  of  March  the  landlord  of  the  premifes  to  C.a  cre- 
authorifed  the  Defendant  to  diftrain  to  the  amount  of  12L  105.  ***J^*i  "u*^' 
for  rent  due  from  Abum  for  two  quarters,  which  the  Defendant  Utier  took 
accordiBffly  paid,  and  on  the  26th  of  the  fame  month  fold  the  po^*®<>"  J 

o  </  r       f  whereupon 

goods  for  26/.  14^.  6(2.  The  expences  of  the  bill  of  fale  to  the  De-  a,  brought 
fendant,   of  keeping  poffeflion,  and  of  the  au£lion  added  to  the  J",^^^^ 
rent  advanced  by  the  Defendant,  amounted  to  26/.  4s.  8^.;  leaving  for  the 
a  balance  of  ^s.  Sd. ;  this  being  deduiSlcd  from  the  debt  due  from  f^'fje  fijjt*** 
Abum  to  the  Defendant,  the  latter  ftill  remained  a  creditor  of  the  bill  of  fale 
former  for  1 5/.  1 55.  4^.     The  caufe  being  tried  before   Lord  "^^  ^^^^  ^ 
Eldan   Ch,  J.  at  the   Wejlminfter  fittings  after  laft  Michaelmas  wm  therefore 
Term,  his   Lordfliip  put  it  to  the  jury  to  fay,  Whether  the  ^l^t.^"" 
Plaintiff  had  purchafed  the  goods  with  a  view  to  defeat  any 
execution  by  any  of  the  creditors  of  Abum  ?  And  the  jury  being 
of  opinion  that  the  purchafe  was  not  made  with  that  view,  gave 
him  a  verdift  for  14/.  4^?.  6d. 

MjoTpiaU  Serjt.  now  moved  for  a  rule  nifi  to  fetafldetliisverdift 
and  enter  a  nonfuit:  he  contended  tliat  the  bill  of  fale  to  the 

Plaintiff 
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i8oo«  Plaintiff  not  having  been  accomplifhed  and  followed  by  poi^ 
fei&on,  was  fraudulent  and  void,  and  cited  Edwards  v.  Harberij 
2  Term  Hep.  587.  and  Bamford  v.  Baron  in  a  note  to  that  cafe. 
lUwLXNsoN.  Lord  Eldok  Ch.  J.  This  a£Uon  was  brought  to  recover  the 
produce  of  the  fale  made  by  the  Defendant  after  dedu&ing  the 
amount  of  the  rent  paid  to  the  landlord.  It  is  to  be  obferved  that 
the  Plaintiffwas  not  a  creditor  of  ^&t<m,  and  did  notbuy  the  goods 
as  the  means  of  fatisfying  any  debt  of  his  own;  nor  indeed  could 
he,  for  the  Sheriff  was  to  receive  the  money  produced  by  the  fide: 
nor  was  the  purchafe  made  with  a  view  to  defeat  creditors,  but 
out  of  mere  kindnefs  to  Abum  to  whom  the  Plaintiffwas  related* 
I^  under  thefe  circumllances,  the  poffeffion  ofAbumhe  fufEcient 
to  make  the  bill  of  fale  fraudulent,  the  Plaintiff  muft  fuffer  the 
legal  coniequences  of  his  benevolent  difpofition.  But  it  appears  to 
me  that  this  does  not  fall  within  the  principle  of  Twyne^^  (a) 
caib,  and  the  other  cafes  on  this  fubjc6l,  where  the  parties  ftood 
in  the  relation  of  debtor  and  creditor,  and  where  their  object  Was 
to  defeat  the  other  creditors.  This  feems  to  me  a  new  cafe;  for 
hqre  the  goods  were  purchafed  at  a  public  fale  by  a  perfbn  who 
had  never  acquired  the  charaAer  of  a  creditor,  and  were  then  l«it 
to  the  original  owner  for  a  temporary  and  honcft  purpofe.  IfKidd 
had  lent  money  to  Abttm  to  buy  thefe  goods,  and  had  then  taken 
a  conveyance  of  them,  or  a  fecurity  for  his  debt  thus  arifing  out 
of  the  mere  a6l  of  lending  the  money;  leaving  Abwm  in  pofleffion 
of  the  goods  would  not  have  been  a  fraudulent  a6i.  This  appears 
Srom  Mr.  J.  Butter's  LawofNifiPrius^  p.  258.,  who  after  ftating 
a  cafe  of  conveyance  which  was  holden  to  be  fraudulent  becaufe 
the  donor  continued  in  poffeffion,  adds,  *^  but  yet  the  donor  con- 
tinuing in  poffeffion  is  not  in  all  cafes  a  mark  of  fraud ;  as  where 
a  donee  lends  his  donor  money  to  buy  goods,  and  at  thefeme  time 
takes  a  bill  of  fale  of  them  for  fecuring  the  money."  It  will  be  dif- 
ficult to  diftinguifli  the  tranfa6lion  in  queftion  from  this  cafe. 
Indeed  a  public  buying  of  the  Sheriff  feems  to  be  more  favourable 
to  the  Plaintiff.  It  appeared  to  me  at  the  trial  that  Kidd  might  be 
confidered  as  the  donee  of  thefe  goods  lending  money  to  Abum 
to  purchafe  them  through  the  medium  of  the  Sheriff,  and  taking 
a  bill  of  fale  as  a  fecurity  for  tlie  money.  I  defired  the  jury  to  lay 
what  they  confidered  to  be  the  objeft  of  the  bill  of  fale;  and  they 
were  of  opinion  that  it  was  the  intention  of  the  parties  that  the  bill 
of  fale  fliould  be  a  fecurity  for  the  money  advanced  to  the  Sheriff, 


t^J  3  Co,  80. 


Heath 


IN  TUB  Fortieth  Yeab  of  GEORGE  IIL  6\ 


KioD 


Heath  J.  I  fee  no  reafon  for  fetting  afide  this  verdi6t.  The  1 8oo. 
caie  is  clearly  diftinguifliable  from  Twyn^%  cafe,  there  beihg 
great  notoriety  in  the  whole  of  this  tranfk£lion.  Now  it  is  to  be 
obferved,  that  Lord  Coke  in  Twyne'^  cafe  recommends  that  gifts  Rawlimioii. 
in  iatisfa&ion  of  a  debt  by  one  who  is  indebted  to  others  alfo^ 
ihould  be  made  in  a  public  manner  before  the  neighbours  aiid 
not  in  private;  for  fecrecy  is  a  marie  of  fi^ud.  Here  there  was 
no  fraud  or  fecrecy,  and  therefore  I  think  the  confequences 
would  be  mifehievous  if  this  PlaintifiP's  title  were  defeated. 

RooKE  J.     I  am  of  the  fame  opinioo. 

Mar/haU  took  nothing  by  his  motion. 


ytf«.  317th. 

8  Eafl^  578. 

English  v.  Darley.  364. 

ASSUMPSIT  by  the  indorfee  of  a  bill  of  exchange  againft  the  if  theindorfeeof 
.    J      /»  00  a  bill  having  fued 

indorler.  ,he  acceptor  to 

Lord  Eldon  Ch.  J.  before  whom  the  caufe  was  tried  at  the  judgment,  and 
Wefbnin/ler  fittings  after  laft  Michaelmas  Term,  nonfuited  the  tlonTrecei*"^ 
I^aintiff  under  the  following  circumftances :  Payment  of  the  bill  *"*"  *  ^V™  ^ 
being  reftifed  when  due,  the  Plaintiff  commenced  a6iions  againft  ^yment°  and 
the  prefent  Defendant  and  the  acceptor,  and  having  fued  the  ^•»^«  *»*»«  fecurity 
latter  to  judgment,  took  out  execution  thereon ;  but  although  the  dtr,  with  the  ex- 
acceptor  had  fufficient  to  anfwer  the  execution,  the  Plaintiff  at  *^®)'^?'![  ^  *  "*^ 

•  ••/*  •!  »•  <»ii«ii  11     mmal  fum  only: 

his  inftance  received  100/.  m  part  payment  of  the  bill,  and  took  he  is  thereby 
his  bond  and  warrant  of  attorney  as*  a  fecurity  for  the  payment  PJ«c^"<*ef  ^5°"^ 

i    •/  aiterw^ros  luinE 

of  the  remainder  by  inftalments,  together  with  intereft  and  cofts,  the  indorier. 
excepting  only  a  nominal  fum,  with  a  view  to  enable  him,  the 
Plainti£^  to  fupport  a£lions  againft  the  other  parties  to  the  bill. 
Shepherd  and  Lens  Serjts.  now  moved  for  a  new  trial,  and  con- 
tended that  the  holder  of  a  bill  of  exchange  after  due  notice  given 
of  non-payment  is  entitled  to  fue  all  or  any  of  the  parties  whofe 
names  are  on  the  bill ;  and  that  although  he  receive  from  any  one 
c^them  what  may  amoimt  to  a  fatis&6lion  as  againft  him,  yet  that 
the  others  will  not  be  difeharged  until  the  whole  amount  of  the 
bill  be  paid;  as  in  Macdonald  v.  Bovington,  4  Term  Hep.  825. 
where  the  holder  of  a  bill  having  fued  the  acceptor  and  charged 
him  in  execution,  he  was  allowed  to  fue  the  drawer  on  the  acceptor 
being  difeharged  by  an  infolvent  aft;  and  in  Ilayling  v.  MulhaU^ 
2  m*  1235.  where  it  was  laid  down  that  the  holder  aft:er  having 
difeharged  one  of  the  indorlers,  whom  he  had  taken  in  execution, 
by  a  letter  of  licence,  might  fue  a  prior  indorfer.    They  infilled       [  6: 

that 
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1 8oo.        that  each  of  the  parties  to  the  bill  was  in  the  nature  of  a  co-furety, 

and  therefore  nothing  fhort  of  a6lual  payment  by  one  of  them 

English       could  be  confidered  as  a  iatisfa£lion  in  an  a&ion  againft  any  of 
Daklxt.      the  others,  and  cited  Dyke  v.  Mercer^  2  Slum,  394. 

Lord  Eldon  Ch.  J.  It  is  very  clear  that  the  holder  of  a  bill 
may  at  his  ele6lion  fue  any  or  all  the  parties  to  it,  and  that  if 
they  all  become  bankrupt,  he  may  prove  agaiuft  the  eftates  of 
all  unlefs  he  receive  part  of  the  debt  from  any  one.  And  al- 
though the  debt  be  reduced  from  time  to  time  by  dividends,  no 
part  of  the  proof  fliall  be  expunged  under  any  of  the  commiffions 
till  205.  in  the  pound  have  been  received.  As  long  as  tlie  holder 
is  paffive,  all  his  remedies  remain ;  and  if  any  of  the  parties  be 
difcharged  by  the  a6l  of  law,  as  by  an  infolvent  debtors'  a6l, 
that  operation  of  law  fliall  not  prejudice  the  holder.  With  re- 
ipe6l  to  Hm/ling  v.  Mtdhallj  it  may  be  obferved  that  the  mar- 
ginal abfira£l  of  that  cafe  is  incorre6l ;  for  it  appears  from  the 
report  that  the  perfon  firft  fued  was  a  fubfequent  indor(er :  had 
the  Plaintiff"  firfl  fued  a  prior  indorfer  and  difcharged  him  from 
execution,  it  would  have  afforded  a  fufBcient  obje6Uon  to  an 
a£iion  againft  a  fubfequent  indorfer.  If  a  holder  enter  into  an 
agreement  with  a  prior  indorfer  in  the  morning  not  to  fue  him 
for  a  certain  period  of  time,  and  then  oblige  a  fubfequent  indorfer 
m  the  evening  to  pay  the  debt,  the  latter  mufl  immediately  refbrt 
to  the  very  perfon  for  payinent  to  whom  the  holder  has  pledged 
his  faith  that  he  fliall  not  be  fued.  In  the  cafe  -Ex  parte  Smitk{a) 
Lord  TJiwUrj)^  after  confulting  with  all  the  Judges,  was  of  opi- 
nion, that  the  holder  of  a  bill  by  entering  into  a  compofltion  with 
the  acceptor  difcharged  the  indorfer,  and  accordingly  ordered 
the  proof  againfl  the  eflate  of  the  latter  to  be  expunged,  pro- 
ceeding on  the  ground  of  the  acceptors'  liability  being  varied  by 
the  aft  of  the  holder.  We  all  remember  the  cafe  where  Mr. 
Richard  Burke  being  co-furety  for  an  annuity,  the  grantee  gave 
time  to  the  principal,  and  yet  argued  that  Mr.  Burke  was  not 
relieved  thereby,  though  the  principal  was;  but  it  was  anfwered 
that  the  grantee  could  make  no  demand  upon  the  co-furety,  be- 
caufe  he  mufl  by  fb  doing  enforce  a  payment  from  the  principal 
contrary  to  the  agreement.  Here  the  Plaintiff  having  taken  a 
new  fecurity  from  the  acceptor,  has  difcharged  the  Defendant. 
Heath  and  Rooke  Js.  were'of  the  fame  opinion. 
Shepherd  and  Lens  took  nothing  by  their  motion. 

{•)  Co.  B.L.  168. 177.    Rd.^. 
•     ■  IValvtyn  and  others  V.  St,  Qumtin,  voL  Z.  pt  651« 
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Williamson  v.  Butteufield  and  Another,  Executors  jam,  t^^h. 

of  J.  Braley. 

/Covenant.     The  declaration  ftated,  that  J.  Braley  in  his  life-  A.  being  nofTeft- 
time  was  poiTefied  of  a  certain  leafe  of  certain  marfli  lands  !car$/:ovenanted 
and  tenements,  of  which  at  the  time  of  making  the  after-men-  in  an  mdcmutt 
tioned  indenture  there  were  eight  years  then  to  come  and  unex-  i^nJ^provifion,** 
pired;  that  an  indenture^was  entered  into  between  C  WiUiarn/on  that  if  he  ihould 
(the  Plaintiff)  of  the  firft  part,  the  faid  J.  Braley  of  the  fecond  c!ntinuaifcc  of 
part,  and  one  J.  Morgan  of  the  third  part,  wliich  after  reciting  t*»«  Term  of  the 
that  C  WiUiamfon  and  J.  Braley  were  defirous  of  making  fome  tore  or  adminul 
proviiion  for  the  fupport  of  Maiy  Williani/bny  the  wife  of  James  ^'^«^""  ^°"!^ 
WiUiamfon^  who  had  left  her  and  gone  abroad,  (flie  being  the  Jo'S!;  ^.  after- 
fifter  of  the  faid  J.  Braley  and  fitter  in  law  of  the  fiiid  C.  William'^  T"'*'j*"fion  V 
foHy)  and  alio  for  the  maintenance  and  education  of  her  children  fee  anH  died ; 
by  the  laid  James  WiUiamfon^  and  therefore  that  C.  fVilliamfon  ^f  J^'J^he  uJr^.* 
had  offered  and  agi*eed  to  allow  30/.  per  annum  during  his  life^  of  the  covenant 
and  to  leave  at  his  death  600/.  for  the  feme  purpofe,  and  the  in-  *"[»""<*  5°  P'*- 
tereft  of  which  fliould  be  applied  in  lieu  of  the  30/.  per  annum,  from  purchaCng 
and  that  J.  Braley  had  alfo  airreed  to  allow  20/.  per  annum  dur-  *[*■  ^l^*  f r^ 

J^  .     .  ^  ■*  therefore  h»«  ex9- 

ing  his  life  in  cafe  C  Williamjbn  the  younger  fhould  continue  to  cutor*  were  ii«»t 
live  with  him  or  be  kept  at  ichool,  and  found  and  provided  by  ^'*^^^*  ^''"°  '^"^^ 

*  *  •'    covcn.int. 

nim  with  board  and  other  neceflaries,  but  if  he  fliould  ccafe  to 
live  with  him  and  quit  him  with  his  confent,  then  J.  Braley 
Agreed  to  allow  '^^Lper  annum;  And  reciting  that  C.  William^' 
/on  and  John  Bralri/kr  carrying  into  execution  their  intentions, 
and  fecuring  payment  of  the  faid  fums,  bound  themfelves  to  J. 
Morgan  in  1200/.  with  conditions  to  perform  all  flie  covenants 
thereafter  mentioned ;  witneffed,  That  C.  WiUiamfon  covenanted 
Hdth  J.  Morgan  to  perfonn  his  part  of  the  above-mentioned 
fftgreements,  and  that  J.  Morgan  fliould  receive  the  faid  fums  al- 
lowed by  C.  WiUiamfon  as  aforeflud,  upon  the  trufts  declared 
^i^oncerning  the  fame  (which  were  adapted  to  carry  into  effe6l  the 
^^grcement  above-mentioned);  and  that  J,  Brahy  alfo  covenant-        ,, 
with  J,  Morgan  to  perform  his  part  of  the  above-mentioned 
Lgreement  in  the  fame  manner ;  And  laftly,  that  it  was  agreed 
>y  all  the  parties  that  in  cafe  Mary  WiUiamfon  fliould  mifbehave 
^erfelf  to  the  difapprobation  of  C  WiUiamfon  and  J,  Braley  it 
^tfiould  be  la^-fiil  for  J.  Morgan j  his  executors  or  adminiftrators, 
the  fame  being  fignified  to  him  by  C.  Willi aiiifon  and  J.  Braley^ 

to 
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1 8oo»  to  apply  the  above  fums  for  the  maintenance  of  the  children  ovly^ 
in  fuch  manner  as  C  WiUiarnfon  and  J.  Braley  ihould  dire  A* 
That  after  further  reciting  ^^  that  it  had  been  agreed  by  and  be- 
BuTT£&rzii.».  tween  the  iaid  J.  Braley  and  C.  Williarnfon^  that  iii  cafe  he  the 
Jaid  J.  'BnXejJhould  happen  to  die  dieting  the  continuance  of  the 
term  of  the  leaje^  under  which  the  faid  J.  Braley  then  held  the 
marfhes  in  the  pariih  of  Laindon^  in  the  county  ofEffex^  called 
Bifliop^sLandsy  that  his  executors  or  adminiftrators  ihould  imme- 
diately thereupon  deliver  the  pofleilion  thereof,  and  affign  the  re- 
fidue  of  fuch  term  unto  the  fkid  C.  Wtlliam/bn,  his  executors,  ad«> 
miniftrators,  and  afQgns,  and  that  from  thenceforth  he  the  &id 
C.  WiUiamfon  ihould  pay  to  the  faid  John  Morgan^  his  executora 
or  adminiftrators,  the  further  yearly  fum  of  30/.  during  the  con- 
tinuance of  the  faid  term  upon  the  trufts  therein-before  men- 
tioned, the  faid  J.  Braley  did  thereby  covenant  and  agree  to 
and  with  the  faid  C  WiUiamfon^  that  in  cafe  of  his  faid  dying  at 
aforefaid^  his  executors  or  adminiftrators  ihould  immediately^  and 
he  the  faid  <7.  Braley  did  thereby  direct  them  to  deliver  imme- 
diate pofleffion  to  the  faid  C.  WiUiamfon  of  the  faid  marfhes,  and 
to  affign  to  him,  his  executors,  adminiftrators,  and  afiigns,  the 
leafe  under  which  he  held  the  fame  for  the  reiidue  then  to  come 
of  the  term  thereby  granted;  and  the  faid  C  WiUiamfon  in  confi- 
,  deration  thereof  did  thereby  covenant,  promife,  and  agree  to  pay 
or  caufe  to  be  paid  unto  the  faid  J.  Morgan  the  further  yearly  fum 
of  30/.  of  like  lawful  money  of  Great  Britain  during  the  conti 
nuance  of  the  faid  term  of  the  faid  leafe,  to,  for,  and  upon  the  fe- 
veral  trufts,  intents,  and  purpofes  therein  before  mentioned.  And 
it  was  thereby  mutually  agreed  between  the  faid  J*.  Braley  and  C 
WiUiamfon^  that  if  the  faid  C.  WiUiamfon  fhould  in  the  life-time 
of  the  faid  J.  Braley  purchafe  the  faid  land,  that  the  faid  J.  Bror 
ley  fhould  continue  tenant  thereof  during  his  life  kt  the  fame  rent 
he  then  held  the  fame."  Tlie  declaration  then  averred  the  death 
of  Jl  Braley,  and  the  appointment  of  the  Defendants  as  his  ex- 
ecutors, the  performance  by  C  WiUiamfon  of  his  part  of  the  cove- 
nants, and  a  demand  made  by  him  upon  the  Defendants  to  de- 
liver up  immediate  pofTeilion  of,  and  affign  to  him  the  leafe  under 
which  they  were  held,  and  a  refufal  by  them  fo  to  do. 

Plea,  that  J.  Braley  after  tlie  making  of  the  indenture  in  the 
declaration  mentioned,  and  during  the  continuance  of  the  laid 
term,  purchafed  the  reverfion  in  fee."  'WTiereby  the  faid  leafe  in 
the  faid  declaration  mentioned,  then  and  there  became  void,  and  the 

faid 
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fiud  term  thereby  granted,  and  in  the  faid  declaration  mentioned,  1 8oo< 
then  and  there  became,  and  was  and  ftill  is  merged,  furrenderedf 
and  extinct  in  law.  And  the  Defendants  as  executors  aforefaid» 
by  reaibn  thereof  could  not  upon  the  death  of  the  faid  J.Braley  BuTTiaiiiu* 
deliver  immediate  pofleffion,  nor  have  they  as  fuch  executors  at 
any  time  fiucc  be^n  able  or  capable  of  delivering  poiTeiiion,  nor 
can  tfaey  now  deliver  pofleflion  of  the  iaid  marfhes  and  tenementa 
in  the  ikid  declaration  mentioned,  or  affign  the  refidue  of  the  faid 
term  by  the  (aid  leafe  granted  unto  the  faid  Plaintiff,  his  execu- 
tors, adminiftrators,  or  affigns,  according  to  the  form  and  cffe6t 
of  the  ikid  indenture  in  the  laid  declaration  mentioned,  and  o^ 
the  covenant  of  the  faid  J.  Braley  d^ceafed,  in  that  behalf  made 
as  aforefidd. .  And  this,"  Sfc. 

To  this  there  was  a  general  demurrer  and  joinder  therein. 

When  this  cafe  firfl  came  before  the  Court,  no  part  of  the  in-' 
denture  pow  fet  out  in  the /declaration,  except  the  covenant  of  J4 
BrdUy  that  his  executors  fhould  affign,  appeared  on  the  records 
The  declaration  then  contained  a  fecond  breach,  which  flated 
that  J.  Braley  in  his  life-time  purchafed  the  whole  eftate,  where- 
by his  executors  were  unable  to  affign  any  refidue  to  the  Plaintiffi 
To  Uiis  breach  the  Defendant  had  demurred. 

In  fi^>port  of  which  demurrer,  Shepherd  Seijt  in  laft  Michael^ 
fnas  term  contended,  that  the  clear  meaning  of  the  covenant  was, 
that  if  the  covenantor  fhould-happen  to  die  poiTcffed  of  the  term^ 
his  executors  fhould  affign  to  the  Plaintiff;  but  that  as  the  co- 
venantor had  purchafed  die  reverfion  in  fee  in  his  life-time,  he 
did  not  die  pofleffed  of  the  term,  and  therefore  his  executors  were 
excnfcd;  and  obferved,  that  the  words  <^  in  cafe  of  his  faid  dying 
as  a/orefaid^**  mufl  be  conflrued,  in  cafe  of  his  dying  as  men^- 
tioned  in  the  former  part  of  the  deed.     He  cited  Walter  r^ 

Montague^  gk  BolL  Rep*  23^* 
Sellott  SerjU  contra  infifted,  that  where  a  man  creates  a  charge 

upon  himfelf  by  his  own  contra6l,  nothing  can  reUeve  him  from 

it,  much  leis  an  a£l  of  his  own.     He  cited  Sir  A.  Mayn^%  cafcj^ 

5  Co.  20.  Cro.  Eltz.  479.  S.  C.  Paladine  v.  Janey  AUeyn.  26.  Earl 
of  Chejlerfeld  v.  Dyke  ofBoUon^  Com.  627.   Btdlock  v.  Donmitti 

6  Term  Rep.  650.      Brecknock  Company  v.  PritcAardy  6  Term 
Sep,  750.    Doe.  d.  Mttchen/bn  v.  Carter^  8  Term  Rep.  300. 

TheCouri  thinking  the  whole  deed  ms^terial  to  the  conftru£lion 
of  the  ooven^mt  in  queflion,  ordered  the  parties  to  amend. 
VOL,  lu  F  ^      Accordingly 
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iSoo.  Aceoidingly  the  deed  being  fet  forth  in  the  declaration,  and 

'  the  iecond  breach  and,  demurrer  thereto  beinir  (truck  out,  the 

9.  eaie  now  came  on  to  be  aif^ued  on  the  demurrer  to  the  plea. 
BvTTBRtisx^.  SfiScm  in  iupport  of  that  demurrer.  This  is  a  conditiond  cove- 
nant, that  the  executors  of  the  covenantor  Ihall  do  a  certain  a£l  in 
caie  he  die  during  the  continuance  of  the  term  of  the  leafe;  and 
finr  the  Defendants  it  is  contended  that  he  did  not  die  during  the 
eontinnaTOe  of  that  term.  The  word  <<  term"  may  be  taken  in  two 
fiiifes,  either  as  a  Umitadon  of  time  for  which  the  eftate  is  to  con- 
timie^  or  as  the  eftate  itfelf.  Shepk.  Touch,  c.14.  p.  267.  jE(L 
1651.  The  former,  however,  is  the  more  ufual  acceptation  of 
die  word,  and  the  (mlyone  po  be  found  inmoft  of  the  lawdiAiona- 
Ties.  In  this  cafe  the  words  that  precede  and  follow  it  ibew  that 
it  was  ufed  in  the  common  fenfe.  Hadtheexpreffionsbeea^Mur- 
nig  the  term,''  or  **  during  the  leafe,"  they  might  have  been 
CQofidered  as  deferibing  the  eftate,  but  the  words  *^  during  the 
continuance  of  the  term  of  the  leafe,"  can  bear  no  other  fenfe  than 
,  daring  the  continuance  of  the  time  which  the  leafe  has  to  mn. 
Hie  objeA  of  the  covenant  was  to  make  a  provifion  for  Mcny 
WUUam/m ;  and  C.  WiUiamfimy  in  confideration  of  having  this 
term  affigned  to  him  by  J,  Brale^%  executors,  undertook  to  allow 
Xna  a  certain  ium  after  J.  Brale^%  death  as  long  as  the  term  laft- 
ad.  Now  if  (J.JSrai^haditinhispower  to  defeat  thecovenantt 
kehad  it  in  his  power  thereby  to  deprive  Mary  WiUiam/bn  of  the 
^Ityvifion  intended  fi^r  her.  A  ftipulation  is  inferted  in  the  deed 
in  the  cafe  of  (X  ff?/Ziam/&fipurchafing  the  fee  of  thefepremifes, 
fliat  J.  Braley  fhall  continue  to  hold  them  as  tenant,  but  no  ftipu- 
lation is  made  in  cafe  of  its  being  purchafed  by  J.  Braley ;  it  is 
dwrefore  to  be  inferred  that  the  parties  did  not  intend  that 
JlilrafeyihouldbeatHbertytopurchafethefee.  Ifontheother 
hand  it  be  urged  that  the  Plaintiff  ihould  hai^e  provided  for  this 
event  by  a  covenant,  it  may  be  obferved,  that  «7.  Braley  was  the 
covenantor,  and  that  all  omiffions  muft  be  taken  moft  ftrongly 
againft  him.  (He  was  then  proceeding  to  argue  that  it  was  not 
in  the  power  of  «7.  Braley  to  defeat  the  covenant  by  his  own  ad^ 
but  the  Court  interfered,  and  ftopped  Shepherd^  who  was  on  tlie 
other  fide.) 

Lord  Eldon  Ch.  J-     The  fecond  point  to  which  my  Brother 

SeUan  was  proceeding  affumes  the  meaning  of  this  covenant  to  be^ 
that  if  c7*  Braley  ihould  die  within  the  number  of  years  unexpired 
at  the  time  when  the  covenant  was  made,  liis  executors  ihould 

I  affign 
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kS&ga  the  refkdue  to  C.WilUam/im.     On  thh  head  an  important       1800^ 
qoeftion  might  arii^  Whether,  coiyfidering  the  purchaie  as  the  " 

aa  of  J.  Braky,  he  could  defeat  the  covenant  fq  miderftood?  I  ^"'•j;^''*^" 
flionld  hare  no  difficulty  in  ikying  that  he  could  not,  becaufe  it  BwrnaiisL*. 
would  be  incompetent  to  him  to  lay  that  he  did  not  mean  C  Wil^ 
liam/bn  to  have  the  benefit  of  fb  many  years  as  Ihould  be  unes^ 
pired  at  his  deadi.  The  Court  can  only  coUeA  the  meaning  of 
the  parties  firom  what  is  exprefled  upon  the  deed,  and  theundei^ 
taking  of  the  covenantor  muft  be  made  good  according  to  the 
terms  of  the  covenant.    If  the  import  of  the  inftrument  be,  that  ; 

on  the  fuppofition  of  the  term  exifting  under  the  leafe  at  die 
time  of  his  death,  then  if  he  fb  die  during  the  tenp  fb  existing 
under  that  leafe,  it  fhall  be  affigned  to  C  William/bn,  whatever 
may  have  been  the  meaning  of  the  parties,  the  Court  muSt  not 
indulge  in  conjeAure^  but  mufi;  put  diat  conflruAion  on  the  co« 
venant  which  b  warranted  by  the  terms  of  the  deed.  It  does 
feem  to  m^  however,  that  the  terfais  of  the  inftrument  have  done 
jufHce  to  the  intent  of  the  parties.  «Z  BrdUy  meant,  that  if  he 
died  poflefled  of  the  term  under  the  leaie^  C.  WiUiampm  fhould 
take  the  refidue  of  that  term ;  but  I  find  nothing  in  the  deed 
whidi  calls  upon  the  Court  to  fay  that  c^  Braley^  who  was  giving 
a  benefit  to  the  children,  might  not  put  an  end  to  the  term,  and 
provide  for  the  children  in  any  other  way  that  he  pleafed.  The 
circumflance  of  C  William/on  having  entered  into  a  covenant 
in  cafe  of  his  purchafing  the  reverfion,  affords  ftrong  ground  fo 
infer  that  JSroifey  did  not  mean  to  bind  himfelf  to  any  thing  in 
cafe  it  fhould  be  purchafed  by  him.  And  are  we  to  imply  be- 
tween parties  covenanting  with  each  other,  that  their  covenanta 
were  intended  to  extend  to  a  cafe  not  exprefled  in  tenii%  merely 
becaufe  it  is  not  fb  exprefled?  It  is  obfervable  HuxBndey  cov^ 
nanta  that  in  cafe  he  fhould  die  during  the  continuance  of  tibe 
temiy  his  executors  and  adminiftrators,  who  would  be  the  pefw 
fons  reprefbiting  him  in  refpeft  of  his  intereft  in  this  term,  fhould 
affign  the  refidue  to  WUUamfan;  faying  nothing  of  the  heir  upon 
whom  the  intereft  would  devolve  in  cafe  he  fhould  purchafe  the 
fee:  Hie  covenant  further  flates,  that  the  executors  and  admi- 
niftrators <<  fhall  deliver  immediate  pofTeffion  to  the  faid  C  Wil^ 
liam/bn  of  the  faid  marihes,  and  affign  to  him,  his  heirs,  4r.  the 
leafe  under  which  he  {Braley}  held  the  fame,  for  the  refidue  then  .  , 
to  ccme  of  the  term  thereby  granted*"  This  fuppofes  a  term  and 
intereft  fubfifting  which  may  be  availably  affigned.  J.  Braley 
lutving  a  certain  intereft  in  theinarihes,  and  it  b^ng  competent  to 
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1800.  him  to  purchale  the  whole  fee,  C.  fVilUamfon  covenanted  t/^ 
make  certain  additional  provifions  for  M.  WiUianifon  and  her 
children,  in  cafe  the  term  iliould  be  aiSgned  to  him,  and  as 
TTiAffigLO.  long  as  it  ihould  laft.  He  therefore  has  no  reaibnable  cauie 
of  complaint,  fince  his  obb'gation  only  ariics  from  the  time  of 
the  term  being  afDgned  to  liim.  In  fa^  J.  Draley  feems  to 
have  been  anxious  to  fecm'e  to  himfelf  the  tenanc}'  of  the  pre- 
miics  at  all  events,  but  to  have  avoided  faying  that  he  would 
not  purchafe  a  larger  intcreft.  If  the  parties  to  a  deed  will  not 
cxprefs  their  intentions,  the  Couit  cannot  by  conftruAion  in- 
ibrt  a  provifion,  however  well  fatisfled  iliey  may  be  that  the 
parties  ought  to  have  provided  for  any  particular  event* 

Heath  J.  I  am  of  the  lame  opinion.  In  conftruing  cove- 
nants the  CJourt  cannot  extend  them  beyond  their  hatural  im- 
port. It  has  been  feid  that  the  objeft  of  the  covenant  was 
to  provide  for  M.  Williamfon  and  her  children,  and  that  unlefs 
the  conftruftion  contended  for  by  the  Plaintiff  be  adopted  the 
covenant  will  be  ineffeftual.  But  it  appears  to  me  to  have 
been  matter  of  mutual  accommodation.  It  was  agreed,  that 
if  C  WiUiamfon  fhould  purchafe  tlie  fee,  the  leafe  fliould  be 
continued  to  J.  Brala/'  during  his  life,  and,  that  if  J.  Braley 
ihould  die  during  the  continuance  of  the  lealc,  the  refidue 
fhould  be  affigned  to  C  WiUiaitifon.  But  it  does  not  appear 
.  that  he  intended  to  preclude  himfelf  from  purchafing  the  re- 
Tcrfion :  and  it  would  be  flrange  to  draw  a  conclufion  to  that 
efie£i  from  dia  omiffion  of  any  covenant  refpeAing  it  Then 
it  is  argued  that  it  was  not  competent  to  him  to  defeat  his 
covenant  by  his  own  a6);.  But  if  a  man  convey  a  defeaiible  in- 
tcreft, there  is  nareafbn  why  he  fhould  not  defeat  that  intereft. 
TTms,  if  a  reftor  of  a  pariih  grant  an  annuity  chargeable  on 
his  living,  and  enter  into  no  covenant,  if  he  furrender  his  living 
the  next  day,  the  grantee  will  be  defeated.  That  cafe  feems  to 
me  fimilar  to  the  prefcnt. 

RooKE  J.    I  am  of  the  fame  opinion. 

Judgment  ibr  th^  D«feiidfuit$» 
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1800. 
Martin  v.  Kennedy.  IpZ^ 

Banning  v.  Perry. 

"T^HE   Defendant  Kennedy  being  the  printer,  and  Pi^rry  the  Tf-/f.indi?., 
"*•    proprietor  of  a  newipaper  called  The  Moiming  Chronicle,  f„*7"^'^*c-^ 
the  prefent  Plaintifis  brought  anions  againft  them  and  Lambert  tions  {ox  liheli 
.  the  publiflier  for  two  libellous  advertifements :  Martin  firft  fued  J^rt^Mc^pg^ 
P^rry  the  proprietor,  and  Bannifig  fued  £^7f^£i(y  the  printer :  in tbt manage- 
in  both  thefe  aftions  judgment  was  fuffered  by  default ;  and  S'of  rJ*^ 
writs  of  inquiry  being  executed,  40*.  were  recovered  in  the  fame  newfpaper, 
former,  and  5/.  in  the  latter.     Each  of  the  Plaintilfi  then  fued  X'Ur^^.inft^' 
Lambert  the  publiflier,  and  judgment  having  been  fuffered  by  the  fame  parties, 
de&ult  in  thefe  anions  alfo,  and  writs  of  inquiry  executed,  a  !J^  ^""^^  *^ 
fiuthing  only  was  given  in  each  caft.     After  Jtliis  the  prefent  whom  the  other 
a£lions  were  commenced,""  Martin  fuing  Kcnyiedi/  the  printer,  ^^e  Court  will 
iuid  Banning  fuing  Pa^  the  proprietor.     The  fame  attorney  *»<>«  interfere  in 
was  employed  by  the  Plaintiffs  in  all  the  a6Uons.  ^  feTaHde  the 

Baj/ln/  Serjt  on  a  former  day  moved  for  a  rule  calling  on  the  |^««'  proceed- 
Plaintiff  to  fhew  caufe  why  the  proceedings  ih  thefe  two   lafl  '"*'*. 
anions  fhould  not  be  fet  afide  with  cofts,  and  cited  JBird  v. 
RandaUy  3  Burr.  1345.  and  1  BL  387.  S.  C. 

The  Court  granted  the  rule  ni/i  but  exprcfled  great  doubts 
Tclpe£ling  the  fucccfs  of  the  appliaition. 

.  Shepherd  Serjt.  now  (hewed  caufe.  If  the  Plaintiffs  in  tlicle 
{i6Uons  have  received  that  which  amounts  to  a  fatisfaclion  in 
law,  the  Defendants  may  put  that  fa£t  upon  the  record  as  a 
defence:  fo  if  two  aAions  be  brought  for  the  fame  caufe,  a  De- 
fendant may  plead  in  abatement  of  one  that  the  other  is  pend- 
ing; and  if  the  fecond  be  brought  after  judgment  obtained  in 
the  firft,  that  judgment  may  be  pleaded  in  bai*.  But  neitlier 
of  the  above  cafes  affords  any  ground  for  an  application  to  ftay 
proceedings  in  a  fummary  way.  llie  Court  never  interferes  in 
that  manner  unlefs  it  be  to  prevent  an  abufe  of  its  procefs. 
TTius,  where  trefpafs  has  l>ecn  committed  by  two,  and  the  Plain- 
tiff having  already  brought  an  a£lion  againft  one,  commences 
another  a6lion  againft  both,  the  Court  will  interfere :  not  on  the 
ground  of  fatisfa£iion  having  been  received  by  the  Plaintiff,  but 
becaufe'one  of  the  Defendants  has  already  been  fued. 

Bayley  in  fupport  of  the  rule.  The  Plaintifis  having  re- 
covered a  complete  fati8&d;ion  for  the  a6i  of  publication  of  which 
/hey  now  complain  J  the  Court  may  interfere  without  driving  the 

r  3  .  Defendants 
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1 8oo.       Defendants  to  plead  it.     That  the  a£t  of  publication  now  com- 

■      plained  of  is  the  fame  a£l  for  which  the  Plaintiff  have  ahready 

^^     ,  fued,  appears  both  upon  the  dddUtrations  and  upon  the  affidavits 
KsNif  tor.     in  anfwer  to  the  rule.    In  the  latter  the  Plaintifi  infift  that  they 
have  not  recovered  an  adequate  iatisfii£iion;  not  that  any  new  or 
diftin£t  a£t  of  publication  has  taken  place.     In  Bird  y,  Ran^ 
doll,  which  was  an  aftion  on  the  cafe  for  feducing  a  fervant  out 
of  the  Plaintiff's  fervice,  the  PlaintifFhaving  previoufly  recovered 
from  the  fervant  the  penalty  in  which  he  had  bound  himfelf  by 
articles,  the  Court  held  that  the  aAion  could  not  be  fupported; 
and  Lord  Man^tdd  in  the'conclufion  of  his  judgment  iaid: 
^<  My  Brother  Dennifon  fuggefb  to  me  that  the  Court  would, 
upon  the  ^plication  of  the  prefent  Defendant,  by  wcnf  of  motion^ 
have  fUyed  the  PlaintifTs  proceeding  further  againfl  him,  xsposa 
the  Defendant's  ihewing  them  that  the  Plaintiff  had  aAualfy 
recdved  the  money  recovered  by  him  inhis  former  aftion  againft 
the  fervant^    In Com^Dig.liX^ASHany  (K.4.),  a  diftindion  is 
taken  between  damages  certain  and  uncertain,  and  it  is  there 
&id  that  in  the  latter  cafe  a  recovery  and  execution  againfl  one  of 
feveralisabartoana&ionagunftanyof  theothers;  asintrover 
againfl  7.  &  for  the  fame  goods  for  which  the  Plaintiff  had  already 
fued  another  to  judgment  and  execution.    Broome  v.  WooMn^ 
Yda.  67.  Cro.  Jac.  73.  &C.  (a);  and  the  fame  in  trefpafs,  Ijttif^ 
doU  Y. Pinfoldi  iLeon.i^  Anon.  j,Leon.i22»LitL pL  276.  (b); 
and  in  Cocke  v.  Jennor^  Hob.  66.  it  was  laid  down,  that  if  feveral 
Defisndants  in  trefpafi  be  fued  in  feveral  a^ons,  though  the 
Plaintiff  make  choice  of  die  befl  damage,  yet  when  the  Plaintiff 
hath  taken  one  fatis&^on  he  can  take  no  more;  and  if  he  r6- 
qoire  two,  an  auditd  quereld  will  lie.   Now,  wherever  a  party  is  exk^ 
iMsAxowJkouditiquereld^  the  Court  will  relieve  in  a  fummary  way. 
Lord  ELnoN  Ch.  J.     Though  every  attempt  to  fhorten  litigiU 
tion  is  entitled  to  the  favour  of  the  Court,  yet  before  we  flop  a 
party  in  a  r^ular  courfe  of  proceeding,  we  ought  to  be  certain 
that  we  fhall  not  deprive  him  of  that  juftice  which  the  law  au- 
thorizes him  to  feek.    There  are  certainly  many  cafes  in  which 
it  is  held  that  a  party  is  not  entitled  to  maintain  different  aftiiHis 
for  the  fame  caufe.  But  the  prefent  application  in  fsJBt  amounts  to 
this:  the  Defendant,  inflead  of  puttingthatupon  the  record  which 
may  or  may  not  beagood  defence,  applies  to  the  Courtby  affidavit  to 
compel  the  Plaintiff  to  difclofe  the  evidence  up<ni  which  he  means 


(«)    FiA  wtiam   M§H»M*i   Cafi^   Cm         (i)  Fidt  eliam   Sir  Humphny  Firrgww 
Mti%  3  •  wsA  Othin  «.  Artist  ^•'  •^'s*  667. 
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togototriaL  In  adtions  of  treQ[>ai8  for  taking  away  poftsy  or  do*       i8oo» 

ftroying  grafi  in  afield,  where feveralperibns are concemed»tht 

amount  of  t&e  injury  fuftained  is  aicertained  by  the  yery  natora 

of  the  aA;  and  when  a  compeniation  in  damages  has  been  once     KsMMsot. 

received,  the  Court  may  very  reaibnably  prevent  the  Plaintiff 

fixnn  leeking  the  fame  compeniation  a  fecpnd  time.    In  Bird  v. 

Randall  no  iummaiy  application  was  either  made  or  granted. 

The  teft  hud  down  in  Kitchen  v.  OmpbeU,  2fViUs.30S.2Bl.S3u 

8.  C.  by  which  it  may  be  aicertained  where  a  recovery  in  one 

sAion  is  a  bar  to  anodier,  is  this,  viz.  where  the  lame  evidence 

will  fiipport  both  the  actions.     At  any  rate  the  prefent  caiedif- 

fers  materially  from  all  which  have  been  cited,  becauie  the  injury 

done  is  an  injury  to  chara£ier.     Now  character  will  be  affe^^ed 

according  to  the  extent  of  the  circulation  of  the  libel;  and  the 

injury  may  be  very  different  according  to  the  manner  in  which 

it  ia  committed :  tibe  damage  iiiftained  will  be  much  varied^ 

whether  the  Ubel  be  publiihed  in  a  coffee-houie  at  York  among 

peribns  with  whom  it  is  pecuUarly  the  intereft  of  the  Plaintiff  to 

ftand  well  in  point  of  charaAer,  or  in  ibme  other  place  where  it 

is  of  Icfs  importance.  So  the  perfon  who  di^ierfes  the  libel  as  a 

mere  agent,  and  the  principal  himiel^  ought  to  fufifer  in  very 

different  degrees,  becaufe  the  former  is  comparatively  innocent,. 

We  muft  be  very  fure  of  our  ground  before  we  ftop  a  party  in 

this  ftage  of  the  proceedings;  fince  we  muft  do  it  at  the  peril 

of  bong  right,  as  we  thereby  prevent  him  from  producing  any 

evidence  to  Ihow  that  the  caufes  of  a^on  were  eflentially  difle^ 

lienC,  and  deprive  him  of  his  writ  of  error. 

Heath  J.  I  am  of  the  fame  opinion.  It  is  dear  diat  if  a 
i2itisfii£Uon  has  been  recovered  the  plaintiff  may  avail  himielfof 
that  circumftance  in  fome  way  or  other.  He  may  plead  it  or  give 
it  in  evidence ;  or  if  the  fatisfitdiion  has  been  obtained  after  trial 
perhaps  the  Court  might  interfere  in  a  fummary  way  and  not  put 
the  party  to  his  auditd  quereUL  But  it  was  never  known  that 
beciuiie  a  recovery  has  been  had  the  Court  will  ftop  the  proceed- 
ings in  limine.  Suppo{e.a  defendant  to  have  taken  the  plaintiff's 
receipt,  and  the  latter  to  declare  for  goods  ibid  and  delivered; 
the  Court  could  not  interfere  to  ftay  proceedings,  for  that  would 
be  tiying  the  queftion  in  a  fummary  way.  I  only  nnderftand 
Mr.  Juftice  Dennifim  to  have  laid  in  Bird  v.  BandalL,  that  if  the 
party  has  no  oth^  remedy  the  Court  will  do  him  juftice. 

RooKE  J.  There  is  no  doubt  that  the  Court  in  many  caies  will 
relieveon  motion,  where  dififerent  a£U<ms  are  brought  for  the  iame 

F  4  aaufe. 
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1800.       caufe,  inftead  of  putting  the  party  to  plead.     But  this  cafe  is  of 

'  a  peculiar  fort,  and  not  like  trefpass,  where  the  precife  injury  ia 

Maetik      afoertained  by  the  aft  itfelf.     The  damage  arifing  from  a  libel 

Ktvi/cDt.    dq)end8  much  upon  the  mode  of  its  publication.     The  caies 

cited,  therefore,  do  not  apply. 

Rule  difcharged  with  Cofta. 


jKf^4th.  Davis  and  Others  v.  Davenport. 

The  Court  wiU  /^N  a  former  day  Bunnington  Scijt.  moved  to  difcharge  die 
dSe^amTt  of  ■  Defendant  in  this  aaion  out  of  the  cuftody  of  the  warden  of 
cuitody  on  the  the  Fleet  on  entering  a  common  appearance.  The  ground  of 
affiZu  tf  deU-  *®  application  was,  that  the  affidavit  of  the  delivery  of  the  deda- 
yery  ofthede-  ration  was  not  filed  in  due  time,  according  to  the  rule  of  £• 
S*^«  filed  5  '*"'*  &  ^^^'  ^'  2-  5  the^dedaration  itfelf  having  been  deli- 
within  40  dayi  vered  by  way  of  detainer  on  the  3d  of  January  as  of  Michaelmas 
iflhehywly  TeiTO,  and  the  affidavit  of  the  delivery  not  having  been  filed 
«f  dettioer.        until  the  24th  of  that  m<mth,  whereas  by  the  rule  it  b  required 

to  be  filed  within  twenty  days  of  the  delivery. 

The  Court  finding,  upon  inquiry  from  the  officers,  that  in  pmc* 

tice  the  rule  was  not  held  to  extend  to  the  cafe  of  a  declaration 

delivered  by  way  of  detainer,  refiifed  a  rule  ni/i. 

On  this  day  liunningtoti  mentioned  it  again,  and  cited  Impej^s 

Prac.  C.  B.  689.  and  694*  ed.  4.  and  referred  to  the  cafe  cS 

Pagar  v.  Hadgely  in  the  former  page : 

But  the  Court  abiding  by  the  opinion  of  the  officers,  he  took 

'  DOthing.by  his  motion. 


^tf'.  Thyatt  i;.  Young. 

10  Eaflt  320. 

The  Court^wa     D^^^  Serjt.  ihcwed  caufe  againft  a  rule  nifi  obtained  on  a 
not  allow  MA     -^  &rmer  day  for  pleading  the  feveral  matters  oinon  aJgumpfU 
SfeiT^my  to    ^ud  alien  enemy ;  and  relirf  on  Feron  v.  Ladd^  2  BL  1 326.  and 
be  ^eaded  to-     Angerjlcin  V.  Vaughan,  ante^  vol.  i.  p.  222.  in  not  is* 
***^*  Heywood  Se];|t  contra^  urged  that  as  the  Defendant  might  give 

in  evidence  under  the  general  ifliie  that  the  Plaintiff  was  alien 
enemy,  there  could  be  no  obje&ion  to  allowing  him  to  put  it  on 
record  together  with  non  qffumpfiti  and  compared  tfa^  plea  of 
alien  enemv  to  the  pleas  of  in&ncy  and  coverture* 
But  the  Court  refii&d  to  allow  the  application. 
JPer  Ctaiam^  Kule  difchargeiL 
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iSoob 
Parker  v.  Batlis  and  Wife.  ^,    , 

r*k,  4th. 

^   TW^ILLIAM  Baylis  and  Mary  his  wife,  which  laid  Marj/  is  A.dexlifed 

''^   the  adminiftratrix  with  the  wiU  annexed  of  aU  and  fin-  Jf.'tffe^j;^^^ 
gnlar  the  goods  and  chattels,  rights  and  credits  which  Were  of  tran-ix  of  c.  de- 
Eliz.  Stattard  deceafed  at  the  time  of  her  death  which  remain  ^^ase  d^d 
unpaid  and  unfatisfied,   were  attached  to  anfwer  titito  John  inteftate,  pof- 
Parker  4t.     For  that  whereas  before  and  at  the  time  of  the  Se?St^k^Mi 
making  of  the  promife  and  undertaking  of  the  faid  William  and  ^^  held  in  troft 
Mary  his  wife  hereinafter  next  mentioned,  the  fiiid  John  was  which ctrtajnd^ 
beneficially  interefted  in  and  entitled  to  a  certain  large  quan-*  tidcndswerodue, 
tity  (that  is  to  fey)  533/.  6s.  Sd.  of  a  certain  ftock  or  fund  com-  ih«X  ^^ 
monly  called  the  3  per  cent.  South  Sea  Annuities^  then  ftanding  0^°  expenct 
wid  being  in  the  books  of  the  South  Sea  Company  in  the  name  rdminiS«ii<ato 
of  the  aforefeid  Elizabeth  Stattard  deceafed,  to  which  feid  JB/i-  ^  granted  to 
tabeth  Stattard  deceafed  the  feid  Majy  the  wife  of  the  feid  WiU  ntxxJ^xn  toc . 
Ham  was  the  next  of  kin  then  furviving;  on  which  feid  ftock  or  »?<*  would  fur. 
fiind  certain  dividends  were  then  and  there  due  in  arrear  and  enable  B.  and  his 
unpaid  to  which  feid  dividends  the  feid  John  was  al(b  then  and  ^^  to  receive 
there  entitled;  and  whereas  in  order  to  obtaiia  payment  of  the  b.  andhit  wifv 
laid  cfividends  it  became  and  was  neceflary,  according  to  the  "  ^"5**  »<*™\"J^* 
praAice  of  the  feid  South  Sea  Company^  that  application  for  fuch  topay  over  to  A« 
payment  of  the  dividends  which  were  fo  in  arrear  fliould  be  ^  j^??°*jf 
made  by  and  on  the  behalf  of  the  executors  or  adminiftrators  when  received. 
of  the  feid  Elizabeth  Stattard  deceafed,  in  whofc  name  the  feid  "^^J^^*?^^^^ 
ftock  or  funds  then  ftood  in  the  books  of  the  feid  South  Sea  ftated  was  infuf- 
Company,  of  all  which  premifes  the  feid  William  and  Mary  his  ^5**°^  to  fupport 

./•111  .  11  1  r  •  «        the  promife. 

wite  had  due  notice;  and  thereupon  heretofore,  to  wit,  on,  pec.  Held  aifo,  that 
in  confideratfon  that  the  feid  John^  at  the  fpecial  inftance  and  "g**^^*^^"** 
requeft  of  them  the  faid  William  and  Mary  his  wife,  had  pro-  oftheinieftate*a 
cured  adminiftration  to  be  granted  to  the  feid  Maty  the  wife  of  *^j!5!  b.**^^ 
the  feid  jnUiam  as  the  furviving  refiduary  legatee  of  the  faid  hiswifeasadmU 
Elizabeth  Stattard  deceafed,  with  the  will  annexed  of  the  unad-  »»«»»«  ^* 

, '  not  DC  mata- 

miniftered  goods  of  the  faid  Elizabeth  Stattard,  for  the  purpofe  tained. 
of  obtaining  by  their  means  and  medium  payment  of  the  feid 
dividends  fb  in  arrear  as  aforefaid,  unto  and  to  the  ufe  of  him 
the  laid  John,  and  had  agreed  to  bear,  pay,  and  difcharge  all 
the  expences  of  obtaining  fuch  adminiftration  as  aforefaid,  they 
the  faid  William  and  Maty  his  wife,  fo  being  fuch  adminiftratrix 
as  aforefaid,  undertook  and  then  and  there  faithfully  promifed 
the  &dd  John  that  as  foon  as  the  payment  of  the  dividends  then 
du6and  in  arrear  as  aforefaid  fhould  be  obtained  by  them,  that 
Ihey  the  feid  William  and  Mary  his  wife,  admixuftratrix  as  afore- 
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iSoo.  Gidf  would  pay  the  amount  of  the  fidd  dividends  to  him  the  find 
Jokn  when  they  theiaid  William  and  diaty  his  wife^  adminiftrar- 
tiix  as  afordrndy  ihould  be  thereto  afterwards  requited.     And 

Batuu  '  the  teidjohn  avers  that  he  the  iaid  John  having  at  his  own 
proper  cofts  and  charges  fb  obtained  and  procured  fuch  admi« 
niiftration  to  be  granted  to  the  iaid  Mary  the  wife  of  the  iaid 
William  for  the  purpofe  of  obtaining  by  the  means  and  medium 
of  him  the  iaid  William  and  Mary  his  wife,  as  fuch  adminiftrai- 
trix,  pajrment  of  the  faid  dividends  fb  in  arrear  as  aforeiaid  to 
be  made  to  and  to  the  ufe  of  him  the  iaid  John,  and  the  iaid 
Maty  the  wife  of  the  iaid  William^  by  and  with  the  confent,  pri* 
vity,  and  authority  of  the  iaid  William,  having  accepted  and 
taken  upon  herielf  the  burthen  of  fuch  adminiflration  for  the 
purpofe  aforcfaid,  they  the  iaid  William  and  Mary  his  wife,  as 
ilich  adminiflratrix  as  aforeiaid,  afterwards  and  afier  fuch  ad- 
miniflration was  fb  obtained  and  procured  for  and  granted  to 
the  faid  Mary  the  wife  of  the  faid  William  aforefaid,  to  wit,  on, 
^c.  at,  4l'C.  obtained,  procured,  and  received  payment  of  the  iaid 
dividends  then  due  and  In  arrear  on  the  iaid  flock  or  fund  as 
aforefaid  to  a  great  andconfiderabie  amount,  to  wit,  to  the  amount 
of  500/.  of  lawful  money  oiGn^cU  Britain,  yet  the  faid  William 
and  Mary  his  wife,  adminiflratrix  as  aforefaid,  not  regarding,  Sfc 
have  not  as  yet  paid  the  amount  of  the  faid  dividends  or  any  part 
thereof  to  him  the  faid  Jb^ft,  although  ib  to  do  he  the  iaid  William 
and  Mary  his  wife,  fo  being  fuch  adminiflratrix  as  aforefaid,  were 
requefled  by  him  the  faid  John  aftem-ards,  to  wit,  on,  Sfc.  and 
oflen  aflerwards,  to  wit,  at,  Spc.  but  have  refufed,  4*c.  contrary 
to  the  form  and  e&A  of  the  feid  promife  and  imdertaking  of 
them  the  faid  William  anditfary  his  wife,  adminiflratrix  as  afore- 
faid, and  in  breach  and  violation  thereoi^  to  wit,  at,  SfcJ^ 

The  2d  count,  after  flating  that  thare  was  a  certain  quantity  of 
South  Sea  Stock  to  which  the  Plaintiff  was  entitled,  and  that  he  at 
the  requeft  oiBaylis  and  his  wife  had  at  his  ownexpence  procured 
adminiftration  to  be  granted  to  the  wife  of  Baylis  for  the  purpofe 
of  obtaining  payment  of  the  dividends  by  their  means,  averred» 
that  '^  in  confideration  of  the  premifes  laft  aforefaid,  and  that  the 
faid  John  would  fumifh  and  iupply  them  with  evidence  to  entitle 
them  to  payment  of  the  dividends  to  due  in  arrear  as  laft  aforeiaid 
for  the  purpofe  laft  aforeiaid,  they  the  iaid  William  and  Mary,  m 
adminiflratrix  as  aforefaid,  undertook,"  4^c.  as  before.  The  3d 
count  was  on  a  promife  by  *^  the  faid  William  and  Mary  admini^ 
tratrix  as  aforefaid,"  for  money  had  and  received  ^'  by  the  faid 

Mary^ 
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Mmy^mimni&nXm  as  aforefitid."  Andthe4thwasonanaco(nmt       i8oo» 
*ftitfed  by  tfaelmiband  and  wife  adminiftratrix^  and  the  promife      — — — 
was  alleged  to  have  been  made  by  both.  Pakkm 

To  the  thfree  firft  counts  there  was  a  ipedal  denuurrer,  affign-  Aat'ui. 
iog  for  caufes  <<  that  the  fidd  John  hath  in  and  by  the  laid  three  *  C  75  ] 
fiiil  counts  (^the  laid  declaradon  declared  againft  the  iaidJI£xiy 
as  adminiftratrix  with  the  will  annexed  of  all  and  fingular  the 
goods  and  chattels,  ri^ts  and  credits  which  were  of  Elizabeth 
SkUiard  deceaied  at  the  time  of  her  death  remaining  unpaid  and 
nnfettlfd,  for  certain  fuppoied  canfes  of  a^on  arifing  after  the 
death  c^the  iaid  Elizabeth  Stattard  and  with  which  the  MdMaiy 
is  not  chargeable  as  adminiftratrix  as  aforefidd;  andalfoforthat 
nofiifficient  confideration  is  laid  or  alleged  for  thefoppofod  pro- 
aufoa  and  undertakings  in  the  iaid  forft  and  iecond  counts  of  the 
ftid  declaration  mentioned;  and  alfo  for  that  it  is  not  ftated  or 
alleged,  nor  does  it  i^ipear  in  or  by  the  iaid  third  count  of  the 
fiud  declaration  that  die  money  therein  motioned  to  have  been 
liad  and  received  by  the  iaid  Mary  as  adminiftratrix  as  aforeiaid» 
to  and  for  the  uie  of  the  imdJohn^  was  had  and  received  by  her 
the  find  Afory  on  her  own  account,  or  as  adminiftratrix  as  aSare* 
find  in  right  of  the  £^d  Elizabeth  Stattardy  nor  whether  ^efkme 
was  had  and  received  by  the  iaid  Mary  before  or  after  her  inter* 
oarriage  with  the  iaid  William ;  and  alfo  for  that  the  iaid  three 
firft  counts  of  the  iaid  declaration  are  in  other  reipe^  uncertain 
iniufficicnt  and  informal."  On  the  laft  count  the  Defendant 
tendered  ifliie. 
Joinder  in  demurrer  and  iflue. 

Shepherd  Seijt.  in  fupport  of  the  demurrer.    The  Plaintiff 
has  charged  the  huiband  and  wife  jointly  on  a  promife  made 
by  the  wife  as  adminiftratrix  after  the  death  of  the  inteftate. 
Now  in  fiich  a  cafe  the  wife  cannot  be  confidered  as  liable  qua 
adminiftratrix,  fince  aright  of  a&um  can  only  arife  againft  her 
in  that  capacity  from  the  liability  of  the  deceaied,  on  the  non- 
performance of  his  contraAs.     Thus  if  ^covenant  that  his  exe* 
coton  ihall  within  a  certain  time  after  his  death  pay  money,  or 
do  fome  a^  and  they  omit  to  do  fo,  an  adion  lies  agidnft  the  exe- 
color  as  ibcb,  not  becanfe  they  have  brdcen  the  contraft,  but 
becanfe  the  tcftator  has  not  iecured  the  performanceof  his  under- 
taking.   Their  feilure  after  the  teftator's  death  gives  the  rightof 
nAion  againft  them  in  the  capacity  in  which  they  are  placed,  but 
tbefeilmreofthetdtator  isthecaufeof  thatrightofa6Uon.  This 
appears  firam  anothor  initance ;  where  A*  covenants  for  himfelf 

and 
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i8oo.       and  his  executors  that  B.  ihall  do  an  aft  within  fix  months  after 
■  A*s  death,  no  aftion  lies  againft  B.  for  not  doifig  the  a6l,  but  it 

Parkir  jigg  againft  the  executors  o(A.  becaufe  J5/s  failure  is  not  the 
Batlis.  foundation  or  ^ft  of  the  aftion,  which  arifes  from  the  non-per- 
formance of  A*ti  contfad;.  Executors  as  fuch  are  not  liable  be- 
yond the  aflets,  imlcfi  thejbind  themfelves  bya  perfonal  contraA. 
The  ground  of  fiich  a  contraft  indeed,  is  their  being  in  the  fitua- 
tion  of  executors:  but  the  judgment  againft  them  will  be  tf^Aon£s 
propriis,  not  de  bonis  teflataris;  and  in  fuch  cafe  j^^^n^  admint/tra' 
vit  cannot  be  pleaded.  If  then  the  Defendants  here  cannot 
plead  plme  admini/trcnnt,  and  the  judgment  againft  them  mnft 
be  de  bonis  propriis,  it  is  clear  that  the  a£Hon  is  brought  on  tib« 
perfonal  contraft  cXMary  BayliSj  and  not  againft  her  qud  adm!- 
niftratrix.  All  the  cafes  fhew  that  where  an  aflion  is  brought 
againft  an  e:s:ecutor  on  promifes  made  by  him  after  the  death  H{ 
the  teftator,  he  is  charged  in  his  own  rights  Treioinian  v. 
Hcnoellj  Cro.  Eliz.  91.  Wheeler  v.  Collier^  Cro.  Eliz.  406.  ■  Da* 
vis  V.  Wright,  1  Vent.  120.  Scott  v.  Stevens,  iSid.  89.  Atkyns 
▼.  HiU,  Cenxp*  284.  and  Hcewkes  v.  Saunders,  Ccnsop.  289.  But  if 
it  appear  tihat  the  prefent  a£iion  is  brought  on  the  pei^nal  con- 
traA  of  Mary  Baylis,  then  it  is  clear  diat  no  aAion  can  be  main- 
tained againft  huiband  and  wife,  on  a  promifo  of  the  wife  after 
marriage.  Indeed  the  hufband  is  never  liable  on  a  contraft 
made  by  the  wife  during  coverture,  but  where  that  contra6l  is 
confidered  as  having  been  entered  into  by  her  as  his  agent.  And 
this  is  the  reafon  of  his  being  charged  for  necefTaries  purchaied 
by  her.  Manb^  v.  Scott,  i  Lev.  4.'  and  Bac.  Abr.  Baron  and 
Feme,  H.  where  the  opinion  of  Hale  Ch.  Baron  on  that  cafe  is 
ftated  at  length.  With  refpeft  to  the  third  count,  the  Pliai^tifi^ 
has  declared  againft  MaryBaylis  in  her  fnun  right,  having  merdy 
ftyled  her  **  adminifhutrix  as  aforefaid,"  but  not  alleged  that  fhe 
was  indebted  or  promifed  "  as  adminiftratrix  as  aforefaid."  If 
therefore  the  other  counts  are  againft  lier  in  her  capacity  of  ad- 
miniftratrix, this  is  a  misjoinder  of  a6);ion.  Indeed  money  had 
and  received  can  only  be  maintiuncd  againft  her  in  her  perfonal 
charaAer,  Bofe  v.  Bender,  i  H.  Bl.  108.  If  therefore  there  can 
be  judgment  de  bonis  t(/tatoris  on  the  other  counts,  ftill  on  this 
count  the  judgment  muft  be  de  bonis  propriis. 

Vaughan  Seijt.  contrfit.  It  is  a  rule  that  the  hufband  mnft  be 
joined  in  all  cafes  where  the  caufe  of  a£lion  would  furvive  agaiiifl 
the  wife.  Although  the  Plaintiff  might  perhaps  in  this  cafe  have 
declared  againft  the  hufband  as  upon  a  perfonal  contrad^  yet  he 

was 
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Tvis  at  liberty  to  purfuc  liis  remedy  againil  the  wife  as  admint*        x8oo. 
ftratrix,  and  to  make  lier  a  co-defendaut.   The  oi  Jy  objo6iioii  in      — 
Howies  V.  Saunders  was,  thact  the  Defendant  was  cliarged  per-  *"* 

IbnaUy,  and  it  teems  to  Iiave  been  admitted  tliat  if  the  a£lion  had       Batlxi* 
been  brought  againft  him  in  Iiis  reprefentative  capacity,  it  might 
have  been  maintain^.     Lord  Mansfield  there  fays :  ^^  An  exe- 
cutor wlio  has  received  aflets  is  under  every  kind  of  obligation 
to  pay  a  legacy ;  he  receives  the  money  as  a  truft  or  depoiit  to 
the  ule  of  die  l^atee :"     So  here  the  wife  having  in  the  char 
mAer  of  adminiilratrix  received  a  fum  of  money  which  be- 
longed to  the  Plaintiff,  fhe  is  under  every  kind  of  obligation 
to  pay  it  over.  The  contra£i  in  tliis  cafe  had  its  inception  in  the 
liife-time  of  the  inteftate,  though  it  was  not  complete  till  after 
ker  death,  and  in  that  reipe£i  is  not  unlike  the  cafe  of  a  cove- 
■ant  by  the  teftator  and  a  breach  by  the  executor.     The  ground 
of  aAion  mBann  v.  Hughes  (a(,  7  Bro.ParL  Caf.  550.  wa  as 
piomiib  by  the  adminiftratrix  to  pay  the  debt  of  her  inteftate; 
and  it  may  be  colleded  from  that  cafe  that  if  the  judgment  had 
been  de  bonis  tejlatoris  it  would  have  been  good,  but  that  a 
IQiS^ffX^nt  de  bonis  prap'iis  was  not  warranted  by  fuch  a  promife. 
Admitting  the  third  count  to  be  bod,  the  Plaintiff  is  entided 
to  judgment  on  the  two  former  comits :  and  even  if  it  amount  to 
a  miajoinder  of  a£Uon,  the  Court  will  give  ^e  Plaintiff  leave  to 
amend  by  ftriking  out  the  laft  comit,  as  in  Jennings  \\  Newman^ 
4  Term  Rep.  347*;  or  the  fame  tiling  may  be  done  by  entering  a 
noUe  frofequi ;  for  it  has  lately  been  held  that  a  nolle  jprofequi 
may  be  entered  after  demurrer  joined.     MiUiketi  v.  Fox.  {b) 

Lord  Eldon,  Ch.  J.  The  fa£is  of  this  caie  are,  that  the 
Plaintiff  being  entitled  to  a  certain  fum  of  3  per  cent.  South  Sea 
Annuities  ftanding  in  tlie  name  o( Elizabeth  Stattard^  and  alfo  to 
the  dividends  wliich  had  accrued  during  her  life,  was  defirous  of 
obtaining  poffeOdon  of  them  through  tlie  medium  of  an  admini- 
ftration.  The  confideration  for  the  promife  ftated  in  the  declara- 
tion is,  that  the  Plaintiff  undertook  to  procure  adminiftration  to 
Mary  Baylis  as  next  of  kin,  at  his  oifvn  expence,  and  alio  to  pro- 
cure evidence  by  which  flie  fliould  be  enabled  to  receive  the  divi- 
dends. But  this  afibrds  no  confideration  for  the  promife.  Though 
Mary  Btn/lis  was  next  of  kin  it  does  not  appear  that  flie  was  to 
derive  any  peculiar  benefit  from  taking  out  adminiftration,  and 
if  the  Plaintiff  was  defirous  of  placing  fbme  perfon  between  him- 

(«)  Set  the  cafe  with  the  opinivn  of  thf  Judfss  i%  Isngih,  7  T,  JR.  550.  D.  («) 

felf 
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iSoo.       i^ And  die  SoiUk  Sea  Company,  it  is  very  olmoiis  that  heou^ 
........^     to  pay  bU  the  expenoes  attending  diat  tranfaAion.    Whatever 

PAMta  dividends  had  been  recdved  by  the  inteftate  in  her  life-time  were 
Batlxi.  partof  the  general  fhnds;  and  with  reipe£tto  them  the  FlaintiflT 
18  entitled  to  demand  payment  out  of  the  aflets  either  as  a  Q)e- 
dalty  or  fimple  oontrad  creditor,  according  as  he  may  be  poA 
lefled  of  lecurity  or  not.  But  the  prefent  a£tion  feAs  a  judg- 
ment de  bonis  inte/toHf  on  the  receipt  of  a  finn  of  money  by  the 
Defendants  after  the  death  of  the  inteftate.  The  queftion  ii^ 
whether  Mmy  Baylisj  who  qipears  on  this  record  rather  in  die 
charafter  of  truftee  than  in  any  odier  diarafter,  (for  the  ftodc 
is  not  aflets,)  has  £6  much  relation  tp  the  inteftate  diat  her  per* 
fonal  aA  of  receiving  this  money,  thoi^  as  a  truftee,  fliallgtve 
a  general  remedy  to  die  cefiwf  que  tru/l  againft  all  the  aflfetsof 
the  inteftate  in  common  with  the  fim]^  contraA  and  ^pedal^ 
creditors?  Not  doubting  that  the  Plaintiff^has  abundance^ 
remedies,  I  am  of  opinion  that  he  is  not  entided  to  chaigedie 
aflets  of  the  inteftate  with  a  demand  founded  on  the  receqit  of 
that  which  never  was  apart  of  the  inteftate^s  eftate. 

HxATH  J.  It  ftems  admitted,  diat  judgment  muft  be  given 
debonis  inie/iatiiniim  cafe  in  the  ftrft  inftance.  Buttherehas 
been  no  de&ult  on  the  part  of  the  inteftate.  The  receipt  of 
dividends  after  the  death  of  the  inteftate  is  the  caufe  of  aftioh; 
and  die  promife  of  Jfiiy^Bfl^lrf  is  in  ooniequaice  of  that  receipt 
This  pnnnife  will  not  bind  her  huftnmd.  And  as  the  money 
never  was  aflets  for  payment  of  debts,  non-pqrment  in  diis  caft 
cannot  hind  the  eftate  of  the  decea&d. 
Rooks,  J.    I  am  of  die  fiune  of^on. 

Judgment  for  die  Defendant 


/i*.4tJ>.^  BtlHOP  V.  YoiTNG. 

1  Cmmf.  X86. 

Dtteltttbyche   T^EBT  on  a  promiflory  BOte.   The  flrft  count  of  the  dedaratiop 
ftTee^fttbe  -^"^  was;  "For  that  whereas  the  Defendant  on*c.  at  4r.  made  hk 

tmlwr  01  fl  pro*  ,  . 

miflb^  noce  ex-  certam  uotc  m  writing  commonly  called  a  promiflbry  note  with 
l^rfW^bcfor  hisown  proper  hand  diereunto  fubforibed  bearing  da^  the  fiune 

dayandyearafore(aid,andthenandthereddiveredthefaidnote  to 
the  Plaintiff,  by  which  faid  note  the  Defendant  one  month  after 
date  promifed  to  pay  to  the  Plaintiff  or  order  8/.  value  received  in 
goods  by  him  the  Defendant,  by  reafon  whereof  and  by  force  of 
theftatute  in  that  cafe  made  and  provided  theDefaidant  became 
liable  topay  to  the  Plaintiffthe  laid  fum  of  money  in  the  (aid  note 

mentioned 
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nentioiied  whereby  an  aAion  hath  accrued/'  4^*    There  were       xSoo. 
oCher  counts  in  debt  for  money  lent,  money  had  and  receiTedf  ■ 

and  an  account  ftated,  and  the  common  condufion.  Bxssov. 

To  the  firft  count  there  was  a  fpecial  demurrer,  but  as  the       Yov»e« 
cauie  affigned  was  afterwards  removed  by  an  amendment,  the 
caie  was  now  argued  as  upon  a  general  demurrer. 

Mar/hall  Seijt  m  iupport  of  the  demurrer.  The  qu^ion  is, 
fribether  debt  ^irill  lie  by  the  payee  of  a  promiflbry  note  againft 
die  drawer?  The  Court  will  not  incline  to  encourage  the  prac- 
tice of  bringing  debt  upon  fimple  contrad;,  iince  that.  praAice 
fob)e£U  the  Defendant  to  ierious  inconvenience.  In  cafe  he 
fufl^  judgment  by  de&ult  he  is  liable  to  execution  for  whatever 
film  die  Plaintiff  may  chuie  to  lay  in  the  declaration;  and  he 
kaa  no  other  mode  of  preventing  that  execution  than  by  plead- 
ing and  gomg  down  to  trial.  The  queftion  on  this  demurrer  waa 
opreAly  deeded  in  Welch  v.  Craig^  8  Mod.  373.;  i  Str.  68o* 
8L  C  where  ihe  Co|urt  ware  clearly  of  opinion  that  no  aAion  of 
iAt  would  lie  on  a  promiflbry  lyote. 

Bitt^  Seijt.  cantreL  It  is  a  general  principle  that  where  a 
man  enters  into  a  contraA  on  a  fuQicient  confideration  lor  the 
payment  of  a  fum  of  money,  the  par^  with  whom  the  contraA 
was  made  may  maintain  an^a^on  of  debt  thereon.  On  this 
principle  it  is  that  actions  on  fimple  contra&  or  on  fpeeialty 
equally  proceed.  Lord  Chief  Baron  Conyns  introduces  hLi 
title  <£  Dd>t  en  ContrtiSi  by  faying,  ^<  Debt  lies  upon  every  ex- 
press contnift  to  pay  a  fum  certain."  Com.Dig.\it.Debt{A.%J) 
And  if  debt  cannot  be  maintained  by  the  payee  of  a  promiflbry 
note  againft  the  maker,  it  certainly  is  the  only  cafe  of  an  expr^ 
eontra£l  where  it  cannot.  To  found  the  a6Uon  of  debt  there 
muft  indeed  be  a  fufficient  confideration.  In  fome  cafes  the 
confideration  muft  be  averred,  in  others  it  is  implied  from  the 
inftrument  idelf.  In  fimple  contradl,  generally  fpcaking,  it  muft 
be  averred,  and  in  that  refpe6l  there  is  no  diftin6lion  between 
debt  and  ajfvmpjit;  whether  the  averment  be  neceflary  or  not, 
depends  upon  the  nature  of  the  contrail,  not  upon  the  form  of 
aAion.  Where  the  contra£l  is  founded  on  fpeeialty  tlie  confi- 
deration is  implied ;  therefore  in  covenant  for  pay jnent  of  a  fum 
eertwi,  or  in  debt  on  bond,  the  confideration  need  not  be 
averred.  There  are  certain  privileges  peculiar  to  a  bill  of  ex- 
change; I  ft,  although  a  chofe  in  ^iStion  it  may  be  alCgned,  and  tlie 
sffignee  may  maintain  an  a6lion  thereon;  adly,  tliough  a  fimple 
contrail  the  confideration  is  implied  from  the  nature  of  the  inftru- 
ment. 
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1 8oo«       ment   "Even  in  affwnj>fU  therefore  on  a  bill  of  exchange  the  QOti<* 
'  iideration  is  never  ftated*    It  appears  from  the  cafes  of  Gierke  v^ 

fii^op  Martin^  2  Ld,  Raym.  757.  and  Potter  v.  Pearfon^  2  Ld.  lUym^ 
Yeoifo.  759.  which  were  before  the  flatute  3  &  4  Annef  c.  9,,  that  the 
only  obje£li(Hi  then  made  to  declaring  upon  a  promiiTory  note 
was,  that  "they  did  not  imply  a  confideration  though  bills '  of 
exchange  did.  Then  came  the  ftatutc  of  Anne ;  the  effeA  of 
which  was  to  put  promiflbry  notes  upon  the  lame  footing  with 
bills  of  exchange.  The.cafeof  Rumball  v.  Dall^  10  Mod.  38. 
came  before  the  Court  fbon  aft^  the  paffing  of  that  ftatute.  That 
was  debt  upon  a  promiflbry  note,  no  obje£Uon  was  taken  to  the 
form  of  the  a£lion,  and  the  PlaintiiF  was  allowed  to  recover^ 
And  in  i  Mod.  Entr.  312.  pU  13.  (a)  it  is  faid,  *<  In  an  a£Ucii 
of  debt  on  a  promiflbry  notcf,  the  Defendant  demurred  to  the 
declaration,  and  the  queftion  was,  whether  an  a£iion  of  debt 
would  lie  ?  it  was  faid,  that  it  would  not  lie  againft  the  indorieff 
but  that  it  would  lie  againft  the  drawer."  With  reQ)e£t  to  the 
cafe  of  Welch  v.  Craig,  it  is  not  expreisly  ftated  in  either  {£ 
the  reports,  againft  which  of  the  parties  to  the  note  the  a£lion 
was  brought.  But  it  may  be  obierved,  that  the  couniel  in 
fupport  of  the  demurrer  inflfted  on  this  diftinfUon,  that  debt 
would  not  lie  againft  the  indorfer  though  it  would  againft  the 
drawer;  which  fliews  that  the  a£lion  in  that  cafe  was  hot 
brought  againft  the  maker,  and  affords  ground  to  infer  the 
prevailing  opinion  of  the  time,  that  if  it  hod  been  brought 
againft  him  it  might  have  been  fupported.  The  undertakii^ 
of  the  maker  differs  fubftontiallyfrom  that  of  the  indorfer  r 
fince  the  former  undertakes  to  pay  abfolutely,  whereas  the 
latter  only  undertakes  to  pay  upon  the  de&ult  of  the  maker*^ 
Between  the  payee  and  the  maker,  there  is  a  privity  of  con- 
tra6l :  and  the  ground  on  which  it  was  held  in  Anon.  Hard.^ 
485.  that  debt  would  not  lie  againft  the  acceptor  of  a  bill  of  ex- 
change, was,  that  his  contradl  was  collateral ;  admitting  that  it  ^ 
would  lie  againft  the  drawer.  The  cafe  of  JRudder  v.  Prtce^ 
I  H.  Bl.  547.  was  debt  on  a  promiflbry  note  pa)'able  by  inftall- 
ments,  and  the  declaration  was  demurred  to  by  Mr.  Juftice  Zjonchr 
rencej  then  at  the  bar,  becauie  it  speared  that  the  laft  inftallment 
was  not  due.     But  neither  at  the  bar  or  on  the  bench  was  it  ob- 

(a)  In  th«  fame  ptge,  however,  pi.  14.  it  faid  **  an  af^ion  of  debt  was  never  knows  to 
is  obierved,  that  the  words  of  the  llatute  of  '  be  brought  on  a  bill  of  exchange  or  note,**" 
3  AnM  are,  that  the  party  "  niaU  recover     though  it  is  admitted  in  the  fame  ^iWc/i 


dsmages^  &c.  which  (hews  that  an  adlion  of  that  ind^iitatus  ajfumpfit  will  lie  oo  •  DOCe» 

debt  wtU  not  liei,  becaufe  damages  are  never  for  in  fuch  caf«  tae  Plaintiff  may* recover 

fOcOTorcd  in  debt,**— 'And  io  //.  15.  it  ia  in  damages. 

XI  jiefi^ 
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jelled  that  debt  was  not  the  proper  form  of  a6lion9  though  that        1 800. 

objedlion,  had  it  been  thought  maintainable,  would  have  afforded      ■' 

an  obvious  and  eafy  anfwer  to  the  PlaintiflTs  demand.  A  prece-        b»«ko' 

dent  of  ^  declaration  in  debt  againft  the  maker  of  a  promiilbry       Young. 

note  Ist  to  be  found  in  Morgaris  Vade  Mecum^  458.  THe  practice 

of  dilpenfing  with  a  writ  of  inquiry  in  a6iions  of  a/fumpjit^  both 

on  biUs  and  notes,  fhews  that  no  obje6lion  can  be  railed  to  this 

form  of  a£iion  on  the  ground  of  the  Defendant  being  deprived 

of  the  benefit  of  a  writ  of  inquiry  where  judgment  has  gone 

by  ddault.  ^  • 

Cw\  adv,  vuU^ 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
f  Lord  Eldox  Ch.  J.    The  queftion  in  this  cafe  is,  Whether 
an  a£lion  of  debt  will  lie  on  fuch  a  promiiQS^ry  note  as  is  Itated  in 
this  declaration,  and  between  fuch  parties  as  the  Plaintiff  and  De- 
fendant m  this  fuit?  Tlie  Defendant,  by  the  tenor  of  that  note, 
oae  month  after  date  promifed  to  pay  to  the  Plaintifl^  or  order,  8/. 
value  received  in  goods  by  him  the  Defendant ;  and  it  is  averred 
that  the  note  fo  made  was  delivered  to  the  Plaintiff,  being  firit 
figned  by  the  Defendant   This  is  a  note,  therefore,  with  a  con- 
fideration  apparent  upon  the  face  of  it,  and  the  a6lion  of  debt  is 
brought  by  the  payee  of  that  note  againft  the  perfbn  who  made  and 
figned  it;  not  by  the  indorfee  againft  the  maker  or  the  indorfer. 
It  w^a  infifted  for  the  Defendant^  that  under  thefe  circumflances 
the  adiion  of  debt  would  not  lie,  and  feveral  cafes  were  cited  in 
fupport  of  that  propofition.  The  cafe  particularly  relied  upon  was 
fVlslck  V.  Craig  reported  in  i  Sir. 680.  ^and  in  8  Mod. 373.   In  the 
former  report  it  is  laid  down  generally,  that  before  the  flatute  no 
a6Uon  lay  upon  the  note  as  a  note,  nor  did  an  action  of  indebi' 
lotus  afftimj^Jit  lie  upon  a  bill  of  exchange.    I  fay,  that  it  is  there 
jbdd  down  generally;  for  it  is  not  flated  between  what  parties  to 
the  bill  the  a^on  is  fiippofed  to  arife.     The  report  then  pro- 
ceeds, *^  the  only  remedy  given  upon  the  note  by  the  flatute  is 
the  fame  that  was  before  on  an  inland  bill  of  exchange."     The 
inference  therefore  is,  that  debt  would  not  lie  on  an  inland  bill  of 
exchange.   From  this  cafe,  as  reported,  we  are  not  able  to  colle£i 
ivho  the  perfon  was  that  brought  the  a£Uon,  whether  the  payee 
or  the  indorfee,  nor  againft  whom  the  a6tion  was  brought,  whe- 
ther the  maker  or  the  indorfer.   The  doctrine  is  laid  down  with- 
out any  drcumftances  enabling  us  to  make  a  proper  application 
of  the  cafe^  and  the  conclufion  which  refults  from  the  reafoning 
Tox.li.  qt  there 
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1 8oo.  there  ufed  is,  that  an  a6lion  of  debt  will  not  lie  on  a  promiflbiy 
'  note  between  any  parties,  wliether  there  be  an  apparent  confi- 
BiiHOP  deration  or  not  But  it  is  impoflible  to  read  the  report  of  the 
Young.  fame  cafe  in  8  Mod*  without  perceiving  that  we  fhould  be  in  great 
danger  of  applying  the  cafe  too  generally  if  we  were  to  hold  it  at 
clear  law,  that  without  any  exception  an  indebitatus  affimrpjit  will 
not  lie  on  a  foreign  bill,  an  inland  bill,  or  a  promiflbry  note.  £d 
8  Mod.  it  was  argued  by  the  counfel,  that  debt  would  not  lie 
againfl  the  indorfer,  but  that  it  would  lie  againfl  the  drawer. 
We  fhall  fee  prefently  whether  there  is  any  ground  in  the  prin- 
ciples of  the  a^ion  of  debt  for  that  diflin6lion.  In  that  very  ar- 
gument the  reafbn  given  why  a  general  indebitatus  qffumpjit  will 
not  lie  on  a  promiflbry  note,  v^for  want  of  a  corifideration.  The 
Court  are  faid  to  have  beto  <^  clearly  o£  opinion  that  no  a£Uon  of 
debt  would  lie  on  a  promiflbry  note  declaring  thereon,"  and  they 
ufe  tbefe  expreffions,  <<  by  the  cuflom  of  merchants  no  remedy 
was  given  on  foreign  bill8x>f  exchange,  but  by  aAion  on  the  cafe; 
the  flatute  9  4*  lo  J^.  3.  r.  17.  has  given  the  fame  remedy  to 
inland  bills,  and  the  3^-4  Anne  to  promiflbry  notes ;  an  inde^ 
bitatus  q/ftimpjit  will  not  lie  on  a  bill  of  exchange."  According  to 
this  report  the  Plaintiff  had  leave  to  difcontinue;  it  is  therefore 
impoffible  for  us  to  obtain  a  fight  of  the  record  and  fatisfy  our- 
felves,  whether  the  a3;ion' was  brought  by  the  payee  againfl  the 
maker,  or  by  any  other  perfbn  ftanding  in  any  other  relation,  or 
whether  there  was  any  apparent  confideration  on  the  &ce  of  the 
note.  But  it  is  obfervable,  on  the  two  reports  taken  together,  that 
the  reafbn  for  holding  that  debt  would  not  lie,  was  founded  on 
\he  analogy  of  promiffory  notes  to  inland  and  foreign  bills  of 
exchange.  I^  therefore,  it  be  true  that  an  a£iion  of  debt  brought 
by  the  payee  of  an  inland  or  foreign  bill  of  exchange  againfl  the 
drawer  of  fuch  bill,  will  lie,  it  will  remain  to  be  confidered  whe- 
ther the  analogy  will  not  require  us  to  hold  in  the  cafe  of  a  pn^ 
miffory  note  having  an  apparent  confideration,  that  an  a^on 
of  debt  will  lie  if  brought  by  the  payee  of  fuch  note  againfl  the 
maker.  The  cafe  in Hardresieems  to  open  the  principleson  which 
this  cafe  mufl  be  decided.  The  effe6t  of  that  cafe,  and  otPear/bn 
V.  Garret,  Skin.  398.  are  very  accurately  expreffed  in  Com.  Dig. 
tit  Debt.  (B).  Lord  Chief  Baron  Comyns  after  having  faid  that 
debt  lies  upon  every  exprefs  contra£l  to  pay  a  fom  certain  (a)» 

and  alfo,  that  it  lies,  thopgh  there  be  only  an  impUed  contra^  (i), 

> 
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thus  ftates  the  principles  of  theie  cafes:  "  So  debt  does  not  lie        i8oo. 

upon  a  bill  of  exchange  againft  the  acceptor ;  for  the  acceptance      

binds  him  by  the  cuftom  of  iperchants,  but  does  not  raife  a  duty,  '"|°' 

IL  HarcL/^d^.  So  it  does  not  lie  upon  a  note  to  pay,  without  Youk«. 
confideration ;  though  allied  that  it  binds^by  cuftom,  R.  Skinn. 
398."  The  cafe  in  Hardres  was  debt  againft  the  acceptor  of  a 
bill ;  and  the  Court  in  declaring  their  opinion,  that  the  a6Uon 
will  not  lie,  fay,  ^^  The  acceptance  does  not  create  a  duty,  no 
more  than  a  promife  made  by  a  ftranger  to  pay  Sfc.  if  the  creditor 
will  forbear  his  debt  And  he  that  drew  the  bill  continues  debtor 
notwitftanding  the  acceptance^  which  makes  the  acceptor  liable 
to  pay  it"  As  the  reafbning,  therefore,  ftated  in  this  cafe  againft' 
the  liability  of  the  acceptor  in  an  a6iion  of  debt,  is  this,  namely, 
that  his  fituation  is  analogous  to  that  of  a  perfbn  who  takes  upon, 
himfelf  an  obligation  to  pay  that  which  is  not  his  debt,  but  the 
d^t  of  another,  it  is  clear,  that  the  Court  confidered  the  drawer 
himfelf  as  owing  the  debt  or  duty,  though  no  debt  or  duty  were 
raifed  againft  the  acceptor.  Looking  at  the  efie6l  of  a  bill  of 
exchange,  it  feems  very  reafbnable  to  hold,  that  although  the  ac- 
ceptor be  primarily  liable,  yet  that  he  is  not  liable  for  his  own 
debt,  but  for  that  of  another.  The  drawer  owes  the  debt;  and 
if  the  drawee  reAife  to  accept,  an  a6lion  may  be  immediately 
brought  againft  the  drawer  (a).  If  the  drawer  does  accept,  the 
tranfa6Uon  amounts  to  no  more  than  an  undertaking  on  his  part 
to  pay  the  debt  of  the  drawer,  and  on  the  part  of  the  holder  to 
refort  to  the  acceptor,  to  be  paid  out  of  thee£Pe6is  of  the  drawer  in 
his  hands,  before  he  reforts  to  the  drawer  himfelf.  With  re(pe£t 
to  promiflbry  notes  the  books  fay,  that  when  they  are  indorfed  by 
the  payee,  they  refemble  bills  of  exchange.  But  this  is  rather  in- 
accurate with  reference  to  the  cafe  before  us.  For  though  the 
payee,  by  making  himfelf  an  indorfer,  affumes  the  charaAer  of 
drawer,  and  themaker  aiTumes  that  of  an  acceptor  to  certain  pur- 
poie9y  yet  with  reipe6l  to  the  queftion,  Who  owes  the  debt? 
where  diere  is  an  apparent  confideration,  the  perfbn  who  owes  the 
ddbt  is  ft  ill  the  msJcer  of  the  note,  as  well  as  the  drawer  of  the  bill 
of  exchange.  Here^  therefore,  Lord  Cok^^  maxim  may  very 
prcqperly  be  applied  nullum  Jimile  ejl  idem.  Agreeable  to  this  is 
HarS%  cafe,  SaUc.  23.  where  it  is  faid  that  indebitatus  affumjjfit 
will  not  lie  againft  the  acceptor  of  a  bill. of  exchange,  for  his 
acceptance  is  but  a  collateral  engagement,  but  that  it  will 
lie   againft    the   drawer,   for  he  is  really  a   debtor  by  the 

(a)  Maearfy  J.  Brtwti,  %  Str,  949.    3  ff^Hf- 1 7.  S.  C.  Brigbt  ▼.  Parkier ^  BmU,  N,  P. 
069.    J!dUfirdw.M9y9rtJ>9tig.SA'    Sudmanv.Gtwb^SJ^.  N.P.  Ca/.^. 

G  2  receipt 
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1800.        receipt  of  the  money.  So  alfo  in  Hodges  v.  Steward,  Skinn.  346 
it  is  allowed  by  the  Court  that  debt  will  lie  againft  the  drawer  of  a 
bill  of  exchange  for  value  received;  and  the  reafon  given  is,  "  but 

YouNo.       this  i^  for  the  apparent  confideration."  Now,  in  point  of  fa6l,  ha# 
not  this  principle  been  applied  to  promiflbry  notes  where  ther^ 
has  been  an  apparent  coniideration?    In  Bumball  v.  Ball  the 
Plaintiff  was  allowed  to  recover  in  debt  on  a  note  which  from  its 
tenor  was  clearly  a  promifTory  note  within  the  ftatute.    Indeed, 
if  it  be  true  that  an  a6Uon  of  debt  will  lie  againft  'the  drawer  of 
a  bill  of  egcchange  in  favour  of  the  payee,  it  feems  to  me  to  be 
the  neceflary  effe£l  of  the  ftatute  of  Anne,  which  puts  notes  on 
the  fame  footing  with  bills  of  exchange,  that  debt  may  be  main- 
tained by  the  payee  of  a  promiflbry  note  againft  the  maker. 
That  ftatute  makes  a  diftin6lion  between  the  remedies  which  it 
gives  to  the  payees  and  the  indorfees;  it  ena£is,  that  the  payee 
may  maintain  an  a£lion  upon  the  note  in  the  fame  manner  as  he 
might  do  upon  any  inland  bill  of  exchange  againft  the  peribn 
who  figned   thejfame,  and  that  the  indorfee  may  maintain  his 
a£Uon  either  againft  the  peribn  who  iigns  fuch  note  or  againft 
any  of  the  perfbns  who  indorfe  the  lame,  in  like  mafmer  as  in 
cales  of  inland  bills  of  exchange.     I^  therefore,  he  to  whom  a 
bill  of  exchange  for  value  exprefted  is  made  payable,  may  bring 
an  a6lion  of  debt  againft  the  peribn  who  Hgned  it,  it  follows 
from  the  very  words  of  the  ftatute,  that  he  to  whom  a  promiir 
ibry  note,  having  an  apparent  coniideration,  is  made  payq}:>le. 
may  have  the  iame  remedy  of  debt  againft  the  peribn  who  ftgnea 
filch  note.  I  take  no  further  notice  of  the  caie  of  Rudder  v.  Price 
than  to  obferve,  that  though  it  was  argued  for  the  Defendant  by 
a  peribn  of  great  abilities,  it  did  not  occur  either  to  him  or  to 
the  Court,  to  obferve  that,  whether  the  inftalments  on  the  note 
were  du«  or  not,  ftill  the  form  of  the  a£lion  was  miiconceived. 
Under  theie  circumftances,  the  Court  is  of  opinion,  that  in 
this  particular  cafe  the  a6lion  of  debt  may  be  maintained.  We 
do  not  fay  how  the  caie  would  ftand  if  the  a6lion  were  brought 
by  any  other  perfon  than  he  to  whom  the  note  was  originally 
given,  or  againft  any  other  pei*ibn  than  him  by  whom  it  was 
iigncd  and  made,  or  if  the  note  itielf  did  not  expreis  a  con- 
iideration upon  the  face  of  it. 

Per  Cttrianiy  Judgment  for  the  Plaintiff, 
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1800. 


Laing  v.  Kaine,  One,  8^.  f^s^ 

a  Eafi,  x86. 
P^t  ai7. 

VI   Rule  nifi  having  been  obtained  for  letting  afide  a  judgment  ^^^  "^  ^® 
entered  upon  a  warrant  of  attorney  under  a  Judge's  order,  old  wtmnt  of 
i^n  the  ground  of  the  order  having  been  obtained  without  any  J"^'«*fo*^ 
affidavit  of  the  fubfcribing  witnefs  to  the  warrant  of  attorney  •  to  enable  B.  to 
Shepherd  Serjt  now  ihewed  caufe  and  reUed  on  an  affidavit  by  the  *"'*'  dii^'" 
Plaintiff's  attorney,  which  ftated  that  the  warrant  of  attorney  ludsme&t  may 
was  given  to  fecure  a  funi   of  money  payable  by  inftalments;  ^'^^^e*, 
that    the  deponent  being  under   a  difficulty  to  procure  the  order,  without 
fubfcribing  witnefs  at  the  time  when  one  of  the  inftalments  be-  "t^Mbraine 
came  due,  ^plied  to  the  Defendant  himfelf,  and  after  flating  his  witnefs. 
difficulty,  propofed  that  the  Defendant  fhould  acknowledge 
the  warrant  of  attorney   ^^  fo  as  to  enable  the  deponent,  if  it 
fhould  become  neceflary,  to  enter  up  judgment  tihiereon,"  he 
giving  the  Defendant  time  to  pay  the  inftalments  then  due;  that 
the  Defendant  agreed  to  this  propofal,  and  that  the  inftalment 
not  being  paid  within  the  time,  judgment  was  entered  up. 

WiUioTns  Seijt-  in  fupport  of  the  rule,  cited  Abbot  and  Another 
V.  Plumber  Doug.  216.  and  infifted  that  the  Defendant's  acknow- 
ledgment v^ould  not  avail  (a),  though  he  allowed,  that  where  a 
Defimdant  agrees  to  admit  an  inftrument,  the  evidence  of  the 
fubfcribing  witnefs  may  be  difpenfed  with. 

Lord  Eldom  Ch.  J.  and  Heath  J.  were  of  opinion,  that  upon 
afidrconflru£lion  of  the  affidavit  ft  appeared,  that  the  Defendant 
did  not  fimply  acknowledge  the  inftrument,  but  agreed  that  the 
Plaintiff  fhould  aA  upon  it  as  if  the  witnefs  himfelf  had  been 
produced* 

RooKE  J.  feemed  to  entertain  fome  doubts  upon  the  fubjeA. 

Rule  difcharged. 

(a)  RecQsmsed  fer  Latoraue  J.  Barnts  ▼.  Trompovfjky^  J  71  B*  267. 


03 
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Feb.  5th.  The  Keepers  and  Governors  of  the  Poffeflions,  &c. 

„  ^  .  of  Harrow  School  v.  Alderton. 

In  in  lAion  of  T^is  was  an  a6lion  of  wafte  on  the  ftatute  of  Glouce/ler,  for 
tttte  dtGUtitifiir  ploughing  up  three  cloies  of  meadow  land,  and  converting 
astiaft  tenant  the  feme  into  garden  ground,  [and  building  thereupon,  to  the 
convening  three  damage  of  the  PiaindiSs  of  500/.  Plea,  Not  guilty,  (a) 
cirfef  of  meadow  The  caufe  was  tried  before  Heath  X  at  the  Weflmin/ler  fit- 
ground,  if  Che     tings  after  laft  Trinity  Term,  when  the  jury  found  a  verdiA 

jury  give  only     for  the  Plaintiff  with  three  ferthinirs  damaires,  beini?  one  far- 
one  fmhingdji-  ^,  •       i-  i_    i   /» 
magei  for  each  thmg  for  each  clofe. 

*^*ii^th^^**^  In  the  Michaelmas  Term  following,  Cockell  Serjt  obtained  a 
Defendant  leave  Rule,  calling  on  the  Plaintiff  to  ihew  caufe  why  the  judgment 
«o  enter  up        fhould  not  be  entered  up  for  the  Defendant,  on  account  of  the 

judgment  for 

hifflfelC  finallnefi  of  the  damages  recovered,  on  the  principle  that  de 

minimis  nan  curat  lex ;  and  cited  in  fupport  of  the  application 
Bro.  Abr.  tit  Wa/le^  pi.  123.  Co.  Lit*  54.  a.  2.  Inft.  306.  Cro. 
Car,  414. 452.  Finch's  IjOW^  lib.  i.  cap.  3.^^  34.  adopted  3  Black. 
Com.  228.  Fin.  Abr.  tit  fVq/ie  N.  and  Bidlet's  N.  P.  1 20. 

'  Shepherd  Serjt.  now  fliewed  caufe.  There  are  two  ipecies  of 
wafte,  that  which  coniifts  in  the  abufe  of  the  thing  in  which  the 
wafte  is  committed,  and  the  confequent  deterioration  of  its  value ; 
and  that  which  changesthe  natureofthe  thingitfelf.  Inwafteofthe 
firft  kind,  if  tlie  damage  be  very  fmall,  it  may  be  right  that  no 
a&ion  ihould  lie,  becaufe  the  deterioration  is  the  offence  of  the 
wafte.  But  where  the  waft^e  confifts  in  the  alteration  of  the  pro- 
perty, that  alteration  is  the  eflence  of  the  wafte.  If  then  the 
amount  of  pecuniary  damage  be  the  criterion  of  this  kiud  of  wafte 
alfb,  thetliftinAion  will  no  longer  exift ;  for  it  will  then  be  the  de- 
terioration of  value,  and  not  the  alteration  of  the  property  which 
will  conftitutethewafte.  It  is  dearthat  *^if  the  tenant  convert  ara- 
ble land  into  wood,  or  4  converfo^  or  meadow,  into  arable,  it  is;  for 
it  changeth  not  only  the  courfe  of  his  hufbandry,  but  the  evidence 
of  his  property."  Co.  Lit.  5  3*  ^*  though  it  be  for  the  advantage  of 
the  leffor,  Dyer^  35.  b.  Hc^.  234.  2  Leon.  1^4. per  PeriamJ.  and 
Owen,  6'j.  All  the  cafes  in  which  the  rule  contended  for  has 
prevailed,  have  been  cafes  of  deterioration  of  property ;  and 
though  the  Court  will  not  allow  the  judgment  to  be  entered  for 

{a)  For  precedents  of  pleadings  in  this  lAiony  fee  Cp,  EhU  tit.  Wajle  \:f  Baf  EmU 
fiune  title. 

the 
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the  FlaintifF  where  the  damages  in  fuch  a  cafe  are  finall}  yet       i8oo. 
though  th^damagesbe  finall  in  this  cale,  where  the  nature  of  the         - 
property  itfelf  has  been  changed,  they  will  not  deprive  the  Plain-     ^q^,^  ^/ 
tiffiof  a  judgmentby  which  they  are  entitled  to  recover  the  land  (a)     ^  Ha»eow 
Tbe  obfervadon  of  BraAoriy  lib.  4-  c.  i  ^.f,  1 2.fcl.  3 1 6. 6.  that  vaf-  ^. 

tumerit  injurio/ian  nifi  vq/han  ita  modicumfuerity  propter  quod  turn  AtDMxon. 
JU  injui/Uiofacienda  ieems  to  be  confined  to  cafes  of  deterior&-  • 
tion ;  for  he  is  there  only  fpeaking  of  the  tenant,  who  in  taking 
efiaoersji  menfiaram  excedat  utendo  et  capiendo  tdtra  rationabUe 
e/laoeriumjtamiytitihir  quqfiinalieTio.  Itisalibtobeobferved,  that 
where  wafte  is  fotuid  to  have  been  committed  in  feyeral  places, 
the  Plaintiff  is  'entitled  to  recover  the  thing  wafted,  notwith- 
ftanding  the  ifaiallnels  of  the  damages,  14  i7.  4.  ii.  b.  Bro. 
Abr»  tit  Wafte^  pi.  70. 

Lord  Eldon  Ch.  J.  I  confeis,  that  when  this  application 
was  firft  made,  iMrasnot  aware,  that  under  the  circumftances  of 
the  cafe  the  Defendant  was  entitled  to  demand  judgment :  but 
*my  Brother  Heath  has  fatisfied  me  that  the  application  is  fup- 
ported  by  the  current  of  authorities.  I  do  not  indeed  fee  pre- 
cifely  <m  what  ground  thofe  decifions  have  proceeded ;  though  I 
can  eafily  conceive  many  cafes  in  which  it  may  be  extremely  un- 
confcientious  for  a  Plaintiff  to  take  advantage  of  his  judgment, 
where  fuch  Imall  damages  have  been  recovered  as  in  this  cafe. 
As,  if  the  owner  of  land  fuffer  his  tenant  to  lay  out  money 
upon  the  pi'emifes,  and  then  bring  an  a6Uon  of  w£^e  to  recover 
pofleffion  when  the  land  may  have  been  improved  to  ten  times 
the  original  value.  The  cafes  do  not  appear  to  autho* 
rize  the  diftin£tion  contended  for  by  my  Brother  Shepherd. 
Whether  the  wafte  committed  be  by  alteration  of  the  proper^, 
or  by  deterioration,  ftill  the  jury,  in  eftimating  the  damages,  take 
into  confideration  the  injury  which  the  Plaintiff  has  ft^ained ; 
and^  m  this  cafe  the  jury  have  eftimated  the  damage  which 
tfaeie  Plaintiffi  have  fuftained,    by    the  alteration   c^  their 

(«)  Bj  the  ftatute  cSCUucefitr^  t  Sd,i,  ed  *<  that  the  Plaintiff  fhould  recover  tht 

^.  5.  |if  tenant  for  life  or  years  do  wafte,  **  wanlftiip,  l^c,  without  damages,  hecaufe 

he  ikall  forfeit  the  place  wafted  and  treble  ^  the  war^ihip  was  worth  roore  than  tht 

^es;   if  i  guardian,  he  (ball  forfeit  "  damages  of  the  place  wafted."  Fitx,Ahr, 


his  wardfliip,  and  (hall  render  damages  to  ^^^*  P^- 146.  It  does  not,  however,  ne» 

the  heir  if  the  wirdftiip  forfeited   be  not  ceflarily  follow  from  this  cafe,  that  where 

Ciifficient  to  (atisfy  the  damages.     In   HU,  fmall  dnmages  are  found  againft  tenant  for 

34  EJ,  3.  an  infant  having  brought  wafte  life  or  years,  the  Plaint  iff  (hall  recover  the 

againft  his  guardian,  damages  were  found  fUee  wMjItd,  without  damages ;  and  indeed 

to  the  value  of  twenty-one  pence ;  and  it  it  was  laid  down  fo  early  as  Fafcb.  %  Ed,  3. 

was  cQOUnded,  that  for  the  froaUnefs  of  that  in  fuch  cafe  the  Court  can  never  award 

the  value  it  fliould  not  be  adjudged  wafte.  one  without  the  other,///*.  Air,  IVafit^ 

The  Court  upon  great  coofidentJOD  award-  pliix. 

o  4  property, 
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1 800.      property,  at  three  farthings  only.  The  Conrts  of  Common  Law 
■■  feem  to  have  entertained  a  fort  of  equitable  jurif<lt6lion  in  ca&s 

Tl'^^Vr'   of  this  kind. 

MORS,  ISTe. 

of  Harrow  Heath  J.  This  do£lrine  prevailed  as  early  as  the  time  of 
School       JBra6iofty  who  wrote  before  the  ftatute  of  Ghuce/ler.     With 

Aldirton.    refped;  to  the  diftin6iion  taken,  there  is  no  reaibn  why  pecuniary 

damages  fhould  not  be  afleiTed  for  the  alteration  of  prc^rty  as 

well  as  for  the  deterioration.     Thus,  if  a  tenant  convert  a  fiirze- 

brake  in  which  game  have  bred  into  arable  or  pailure,  by  which 

its  real  value  woul^  be  improved,  but  its  value  to  the  landlord 

depreciated,   it  would  be  the  bufinefs  of  the  jury  to  afle& 

damages  to  the  landlord  thereon. 

RooKE  J.     I  am  of  the  lame  opinion. 

Rule  abfolute. 


FeL  5th.  '  Ex  parte  Evan  Evans. 

ifbyabufcjDf  HThis  was  an  application  underthe  Lofc-d's  aft  2^Geo.2.c.28, 
theproccft  of  "^  ^T 1 1,  (ff)  for  an  order  to  punifh  two  jDherifPs  officers  for 
Courts  at  ff^eji^  cxtprtion,  and  to  ftay  their  proceedings  in  an  a6lion  againft  the 
mtn/ieriOitntrs  petitioner,  with  coils.  By  the  affidavit  on  which  the  applica- 
ptomiiTory  note  tion  was  founded,  it  appeared  that  the  petitioner  having  fued 
^'ThL^^i*^'  procefs  of  quo  minus  out  of  the  Court  of  Exchequa-y  applied  to 
upon  that  note  ouc  of  thefe  officers  to  arreft  a  perfon  in  OxfordOtire^  and  pro- 
in  another  of  the  poied  to  give  him  ten  guineas  if  he  fhould  fucceed  in  making  the 
mimfter,  the  "  arreft,  but  nothing  in  cafe  he  ihould  fail ;  that  the  other  officer, 
latter  Court  ^jj^  ^^g  ^^  principal,  rcfiifed  this  propofal,  but  iniifted  on, 
fu(nmarUy  to  and  had  his  regular  fee  of  one  guinea;  that  the  two  officers 
Sffi"**  **^  then  cffeAed  the  arreft,  and  having  fo  done,  demanded  the  ten 
31GA1.2.  '  guineas  which  had  been  offered  in  the  manner  above  men- 
'•  *^'/- "'  tioned,  and  obliged  the  petitioner  to  give  them  his  note  for 
'^  that  fum ;  that  on  this  note  the  petitioner  was  fued  in  the 
Mayor's  Court  at  Oxford^  but  the  proceedings  there  were  after- 
waMs  ftayed^  on  the  petitioner  giving  the  officers  a  new  note 

(a)  By  that  feflion,   **  for  the  more  ^  jurifdiftion  any  fuch  gaol,  prifon,  or  place 

*<  fpeedily  puntihing  gaolers,  baU'iflTs,  and  *■  is,"  fuch  Court  is  authorised  **  to  hear 

**  others,  employed  in  the  execution  of  pro-  "  and  determine  the  fame  in  a  fummary 

'*  cefs  for  extortion  and  other  abufes  in  **  way,  and  to  make  fucb  order  thereupon 

'*  their  refpedlive  offices  and  places,**  upon  **  for   redrefiing  the  abufes  which   ihall 

the  petition  of  any  perfon  arreded  by  any  "  by    any  fuch  petition    be  compbined 

procefs,  complaining  of  exadicn  or  extor-  *  of,  and  for  punifliiog  fuch  officer  or  per- 

tkm  by  any  gaoler,  \^c»  "  unto  any  of  his  *'  fon  complaining  againft,  and  for  makiiy 

**  Majefty's  Courts  of  Record  at  Weftmiif  "  reparation  to  the  pai  ty  or  parties  injured, 

"  fter  from  whence  the  procefs  iffucd  by  "  as  they  (hall  think  juft,  together  with  the 

«•  which  any  perfon  who  (hall  io  petition  •»  full  ceils  of  cve'ry  fuch  coropiaiot«** 
**  was  arrellcd,  ox  under  vrhofe  power  or  ^ 

for 
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ftr  the  above  iiun,  and  that  on  this  laft  note  an  a6lion  was        i8oo. 
comnlenced  in  this  court.  ■ 

fKiUiams  Serjt,  moved  this  on  the  ground  of  its  being  an       ^v^an^.* 
abufe  of  the  procefi  of  this  court,  and  Tvithin  the  provifiohs  of 

32  Geo. -2.  C.  2S.JI  II. 

Sellon  Serjt.  fhewcd  cauie  againft  the  rule  ni/lj  and  infifted 
that  the  Court  had  no  authority  to  interfere  in  the  way  defired» 
inafinuch  as,  if  an  abufe  of  any  procefs  had  taken  place,  it  was 
an  abufe  of  the  procefs  of  the  Court  of  Exchequer. 

Lord  Eldon  Ch.  J.  on  this  day  faid,  We  have  looked  into 
the  B&,  of  parliament,  and  are  fatisfied  that  we  have  no  jurifdic- 
tion  in  this  cafe.  The  fummary  power  of  interference  is  given 
to  the  Court  from  whence  the- procefs  iffiies;  we  therefore  can 
take  no  notice  of  this  application. 

Per  Curiam^  Rule  difcharged. 


Iles  and  Others  v.  Boxall. 


M.  stft 


DEBT  on  bond. 
On  oyer  craved  by  the  Defendant  it  appeared  from  tlie  ^  ^^  ^*" 
recital  of  the  condition  that  by  an  aft  of  parliament  of  the  37  of  miffionersr" 
Geo,  3.  for  dividing,  allotting,  and  enclof^  the  open  and  com-  «P^««*. 
moo  fields,  &c.  in  the  parifh  of  Croydon  Si  Swry,  the  Plaintiffs  ciofureaa 
who  were  appointed  commiflioners,  were  direfted  "  to  make  an  JJcJ^i'J*"*^ 
allotment  of  land  to  the  perfon  or  perfbns  entitled  to  the  re£ioriai  againft  the 
tithes  of  commons  and  wafles  within  the  faid  parifh  in  lieu  of  f^ThnSl  ht* 
fuch  tithes;*^  that  it  was  alfb  provided  by  the  faid  a£l  that  thofe  to  try  the 
whofe  claims  fhould  not  be  allowed  by  the  commiffioners,  and  aif^JJ,J^nt  made 
any  three  or  more  whofe  claims  fhould  be  allowed  by  the  com-  by  them,  and  in 
miffioners  but  who  fhould  objeA  to  the  allowance  of  the  claims  TcwIdSj'the 
of  odier  perfbns,  might  proceed  to  trial  of  his  or  their  claims  at  direaiont  of  the 
the  affixes  for  the  county  in  a  feigned  caufe  to  be  carried  on  fol^^^i,^*^ 
between  the  perfbns  claiming  and  any  one  of  the  commiffioners  void;  though 
diftllowing  their  claims,  or  the  perfbns  obje6iing  to  the  allow-  pjo"^^  l^^ 
ance  of  fuch  claims;  that  the  Defendant  claimed  to  be  entitled  which  fuch  ex. 
to  the  reAorial  tithes  of  the  faid  commons  and  wafles,  and  his  ^^^afitht^ 
claim  was  allowed ;  that  other  perfbns  having  alfb  claimed  to  be  fatisfied ;  at  leaft 
entitled  to  certain  proportions  of  the  fame  tithes,  and  having  fioneriTwIbt " 
oi^eAed  to  the  determination  of  the  commiffioners  refpeAing  whether  the  caCe 
the  Defendant's  claim,  fefblved  to  proceed  to  trial,  and  delivered  !^^^^  ^^^ 
ifliies  accordingly^  that  <<  although  the  faid  Plaintifls  were  <»<«•• 

enabled 
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l8oo.       enabled  by  the  iaid  a6l  to  reimburfe  themfelves  the  cofts  of 

■  a£lions  brought  againft  them  as  Iherein  is  exprefTed,  yet  as  they 

"*         confidered  the  queftion  refpe£ling  the  iaid  tithes  not  to  be  of 

BozALi.      that  public  nature  which  would  authorize  them  to  defend  the 

a6lions  concerning  the  fame  at  the  public  charge,"  they  required 

the  Defendant  to  indemnify  them  from  all  expences  attending 

the  fame,  and  which  he  agreed  to  do,  and  for  that  purpofe 

entered  into  the  bond ;  the  condition  of  which  was  to  indemnify 

the  Plaintiffs  from  thofe  expences. 

The  Defendant  pleaded;  ifl,  turn  eJlfaSium ;  2dly,  the  aA  of 
parUament  authorizing  the  commiffioners  to  fet  out  an  allotment 
by  way  of  compenfation  to  the  owners  of  rectorial  tithes  in  the 
£rfl  place,  and  then  to  divide  the  reft  of  the  lands  among  the 
perfbns  entitled  thereto,  the  material  claufe  of  which,  afler  mre£U 
ing  that  the  claims  of  the  different  perfons  concerned  in  the 
divifion  and  allotment,  in  cafe  of  the  determination  of  the  com- 
miffioners  being  difputed,  fhould  be  fettled  in  manner  before 
itated  in  the  recital  of  the  condition,  provided,  that  in  order  to 
raife  a  fufficient  fum  of  money  to  defray  the  charges  and  ex- 
pences of  obtaining  and  pafling  the  a£i,  and  of  carrying  it  into 
execution  "  and  of  defending  any  a£Uon  or  a6lion8  which  might 
be  brought  againfl  the  faid  commiffioners  or  any  of  them,  and 
all  other  the  charges  and  expences  arifing  and  accruing  in  the 
carrying  the  faid  a6t  into  execution,"  it  fhould  be  lawful  for  the 
commiffiotiers  "  to  make  fale  by  au6lion  of  fuch  part  or  parts  of 
the  faid  commons,  marfhes,  heaths,  wafles,  and  comifionable 
woods,  lands,  and  grounds,  as  they  fhould  deem  fufScient  for  the 
purpofes  aforefaid."  The  plea  then  went  on  to  flate  that,  the 
Defendant,  in  purfuance  of  the  faid  a6l,  did  deUver  to  the  com- 
miffioner  a  claim  in  writing  to  the  regional  tithes  of  all  the  com. 
mons,  4*^.  within  the  faid  parifh  of  Croydon^  which  was  allowed 
by  them;  that  certain  other  perfbns  afterwards  claimed  to  be 
entitled  to  certain  proportions  of  the  fame  tithes,  which  claims 
were  difallowed  by  the  commiffioners;  that  thereupon  afterwards 
and  before  the  making  of  the  faid  writing  obligatory  three  feveral 
feigned  a6lions  were  brought  againft  one  of  the  commiffioners, 
and  which  faid  a£Uons  at  the  time  of  making  the  faid  writing 
obligatory  were  re^eAively  depending  in  the  Court  of  Kin^s 
Bench^  and  the  feveral  Plaintiff's  refp6£lively  intended  to  proceed 
to  the  trial  of  their  refpe£iive  claims  at  the  next  affizes  for  the 
county  of  SWTy,  of  all  which  faid  feveral  premifes  the  Plaintiff's 
fo  being  fiich  commiffioners  as  aforeiaid,  had  notice.     <*  And 

thereupon 


iLEft 
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thereupon  afterwards  whilft  the  faid  anions  were  fb  depending  as  i  Soo. 
aferefidd,  and  before  the  trial  thereof  to  wit,  on,  <$*<:•  at,  4*^.  t^e 
laid  Plaintifis,  under  colour  of  their  office  as  fiicK  commiffioners, 
did  unlawfully  and  unjuflly  exa^l  and  require  of  and  from  the  Bosalu 
laid  Defendant  the  iaid  writing  obligatory  in  the  laid  declaration 
mentioned,  with  the  faid  condition  thereunder  written.  And  the 
laid  J.  F.  (the  commiffioner  made  defendant  in  the  faid.fiiit)  did 
then  and  there  refule  to  proceed  in  the  defence  of  the  faid  aflions 
luilefs  the  Defendant  would  make  and  enter  into  fuch  writing 
obligatory  as  aforefaid ;  and  thereupon  the  faid  Defendant,  in 
order  that  the  faid  J.  F.  might  proceed  in  the  defence  of  the  faid 
aAions,  did  then  and  there  make  and  enter  into  the  faid  writing 
obligatory  in  the  faid  declaration  mentioned  with  the  faid  con- 
dition thereunder  written :  which  faid  writing  obUgatory  for  the 
cauie  aforefaid  was  and  is  wholly  void  in  law.  And  this  he  is 
ready  to  verify.  Wherefore  he  prays  judgment  if  he  ought  to 
be  charged  with  the  faid  debt  by  virtue  of  the  faid  writing  obli- 
gatory, with  this,  that  the  Defendant  will  alfo  verify  that  the 
means  provided  by  the  faid  a£t  were  and  are  fufficient  to  enable 
the  fiud  commiffioners  to  defray  the  coils  of  defending  the  faid 
aAions,  and  all  other  the  cofts  charges  and  expences  arising  and 
accruing  in  carrying  the  faid  &&.  into  execution,  4rc" 

The  Plaintiffs  in  their  replication  tendered  ifliie  on  the  firft 
plea,  and  demurred  generally  to  the  iecohd.  The  Defendant 
joined  in  iffue  and  demurrer. 

Be^  Serjt.  in  fupport  of  the  demurrer,  obferved  that  the 
qoeftion  was.  Whether  the  commiffioners  were  juftified  in  taking 
this  indemnity  bond?  He  was  proceeding  to  argue  that  the  only 
ground  on  which  the  plea  could  be  maintained  was,  that  the  bond 
lu^  been  obtained  by  durefs;  but  that  durefs  in  law  is  fuch  a  re- 
ftraint  as  deprives  a  man  of  the  power  of  a£ling  for  himfelf,  not 
£icb  a  reftraint  as  merely  affe^  hisintereft  (a) :  and  if  it  was  to 
be  contended  that  the  bond  was  obtained  by  fraud,  that  the  De- 
fendant muft  feek  relief  in  a  Court  of  Equity*  He  was  then 
ftopped  by  the  Coiut. 

Palmer  SexjL  contrd.  It  is  a  principle  of  law  that  no  pub- 
lic officer  can  carve  out  to  himfelf  an  advantage  in  his  official  ca- 

(«)  Fidi%Inft,  48.';.  and  z  Bl,  Ccm.  13a  by  law  he  is  bound  Co  do  to  the  King,  k 

131.  but  Lord  Chief  Baron  Comynt^  in  his  void,  and  then  adds  *<  and  the  defendant 

£^^t  <>t.  Officer t  (H.)  in  treating  of  eiac-  (hall  plead  Airei  ;*'  this  latter  polition,  how- 

000  by  anc&er,  cites  3  Infi.  Z49.  to  (hew  ever,  is  not  fupported  by  3  /iift.  Z49*  ^^ 

that  any  bond  exacted  from  the  iubjtd  to  which  he  refers  generally  for  the  whole  fen- 

ck«  King  or  ocher  pcrfont  to  do  that  which  tence. 

pacity. 
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iSoOr       pficitj.    ETttpfon  v.  Bathur/l^  Hid.  52<  {o).    That  caie  does  n(9f 
■'  proceed  on  the  principle  of  durefs,  but  that  the  bond  taken  by 

Jl  the  Iheriff  being  extorfive  was  void  at  common  law;   Now  a  peiv 

BoxALi.  ^  ion  a6ling  mider  a  judicial  authority,  delegated  to  him  by  a£i  of 
parliament,  is  under  as  great  an  obligation  to  do  his  duty  as  an 
officer  who  derives  his  authority  from  the  common  law.  The 
commiffioners  have  no  option,  but  muft  join  the  iflue  when  ten- 
dered to  them,  and  defend  it  when  joined.  If  it^ere  not  to^ 
many  of  the  claimants  who  are  poor,  and  whofe  rights  are  finally 
might  be  deprived  of  them  altogether  in  coniequence  of  the  exr 
pence  attending  the  litigation.  The  commiffioners  have  no  more 
right  to  demand  a  bond  before  they  join  iffiie  than  an  under- 
fherifi*  has  to  demand  his  fees  before  he  executes  proccfs  ;  which 
he  cannot  do.     HeJcotf%  cafe,  i  SaUc.  330. 

Lord  Eldok  Ch.  J.  The  commiffioners  have  a  right  to  fay, 
**  we  are  doubtful  whether  under  the  provifions  of  this  aft  we 
can  in  this  particular  cafe  be  re-imburfed  the  expences  of  the  fuit 
out  of  the  fund  provided  by  the  aft :  either  compel  U8<  to  defend 
the  iffiie  by  obtaining  a  mandamus  from  the  Ck)urt  of  Kin^s 
Benckj  or  give  a  bond  to  indemnify  us  againft  the  expences  which 
we  may  incur."  If  the  Defendant  pays  the  expences  of  the  iuit 
according  to  the  condition  of  liis  bond,  he  will  ^en  be  entitled  to 
ftand  in  the  place  of  the  commiffioners,  and  may  compel  tlien  to 
re»imburfe  him  by  a  fale  of  land,  if  they  would  have  been  war^ 
ranted  in  fo  re-imburfing  themfelves.  If  they  would  not  have 
been  warranted  in  fo  re-imburfing  themfelves,  the  Defendant  is 
the  proper  perfbn  to  pay  the  expences  of  the  fuit.  I  cannot  but 
entertain  a  doubt  upon  this  aft.  The  property  which  was  the 
fubjeft  of  the  aft  confifted^  of  lands  and  tithes.  The  commiffion- 
ers are  direfted  to  fet  out  certain  allotments  in  Ueu  of  tithes^  and 
then  to  divide  the  reft  among  the  land-owners. '  When  they  have 
^tisfied  all  the  demands  of  the  tithe-owners,  by  fetting  out  fin: 
them  their  due  propprtion  of  land,  it  appears  to  me  that  any 
queftion  arifing  among  the  tithe-owners,  as  to  their  reipeftive 
rights  to  the  land  given  in  lieu  of  tithes,  muft  be  litigated  at  their 
own  expence.  The  aft  feems  to  fever  the  confideration  of  the 
tithes  and  of  the  land.  Can  it  be  contended,  that  if  feveral  claim 
to  be  entitled  to  the  tithes,  and  the  land  owners  admit  the  lands  to 
be  fubjeft  to  tithes,  that  the  latter  are  to  pay  the  expences  of  a 

{a)  IVintb.  Rtp.  ao.  50.     Wlncb.  Enir.  334.  S.  C,  alfo  cited  P*^.  176. 

litigation 
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litigation  among  the  former^  in  which  they  have  no  intereft?  It  1800. 

may  as  well  be  laid,  that  if  a  dilpute  (hould  arife  among  the  — — 
land-owners  they  would  be  entitled  to  have  the  expences  of         ^^^* 

fiich  diipute  defirayed  out  of  the  allotments  in  lieu  of  tithes.  Boxall. 
Per  Curiam,                                 Judgment  for  the  Plaintifis. 


(In  the  Exchequer  Chamber.) 

jp .     ,     • 

H*  Beard  and  Arabella  his  Wife  v.  Webb  and   jf^^iy^^i;. 

Another;  in  Error.  ''  Vcx,jum. 

•T^E  record  in  this  cafe,  after  ftating  in  the  ufual  form  the  ap-  Afime-e^vtri 
-*■  pointmentofattomiesbythePlaintifl6below,(theDefendants  ^i^y'^zl^!^ 
in  error,)  and  alfo  by  Arabella  Beard  the  fole  Defendant  below,  not  UaUe  to  be 
(and  one  of  the  Plaintifis  in  error,)  proceeded  to  fet  out  a  decla-  ^^  coum^it"* 
ration  by  bill  in  the  Kin^s  Bench  againft  the  latter  for  goods  Wejimimjier: 
Icdd  and  delivered,  money  paid,  lent,  had  and  received,  and  on  an  ^^y  coum  the 
account  ftated.  To  this  th^  pleas  were;  ift,  Non  (iffimpjit :  2dly,  huibtnd  iiieuld 
that  the  D^endant  was  c&vert  of  one  H.  Beard;  3dly,  a  fet-off.  co^naxj! 
The  replication  took  ifliie  on  the  firft  plea,  and  anfwered  to  the 
iecondy  ^^  that  although  true  it  is  that  flie  the  faid  Arabella  before 
and  at  the  time  of  the  making  of  the  {aid  feveral  promifes  and 
trndatftkings  in  the  (aid  declaration  mentioned,  and  each  of  them, 
vasy  and  yet  is  the  wife  of,  and  married  to  the  (aid  H.  Beard,  as 
die  iaid  Arabella  hath  in  her  faid  plea,  fecondly,  above  pleaded  in 
bar,  allied;  yet  for  replication  in  this  behalf  the  Plaintiffs  fay 
that  the  city  di  London  is  an  ancient  city,  within  which  iaid  city 
there  is  and  from  time  whereof  8fc.  there  hath  been  a  cuftom 
ded  and  approved  of;  that  is  to  &y,  that  where  SLfeme-^overt  of 
a  hufband  uieth  any  craft  in  the  fkid  city  on  her  fble  account 
whereof  her  hufband  meddleth  nothing,  fuch  a  woman  fhall 
be  charged  as  feme-Jble,  concerning  every  thing  that  touched 
lier  craft ;  and  that  the  faid  Arabella  before,  and  at  the  time  of 
the  inaking  of  the  faid  feveral  promifes  and  undertakings  of  the 
Cud  Arabella  in  the  faid  declaration  mentioned,  ufed  the  craft  of 
«n  upholfterer  in  the  faid  city,  on  her  fble  account,  whereof  the 
Cud  H.  Beard  during  all  the  time  aforefaid  meddled  nothing 
^thin  the  faid  city  oi  London,  to  wit,  at,  Sfc.  and  that  the  faid  . 
"jgoodsy  Sfc.  were  fold  and  delivered  by  the  iaid  Plaintiffi  to  her 
the  faid  Arabella,  the  wife  of  the  faid  H,  Beard,  as  ufing  the  craft 
aforefaid,  within  the  faid  city,  on  her  fole  account  as  aforefaid.'' 
There  were  fimilar  averments  refpe^iing  the  money  paid,  lent,  had 

-=  and 
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i8oo«       and  received,  and  account  ftated.    On  the  plea  of  fet-off  ifliie  was 
■      tendered.    The  rejoinder,  after  prot^fting  that  there  was  no  fiich 
^^^        cuftom  as  that  mentioned  in  the  replication,  tendered  iflae  on  the 
Wkbb  ;  in      Plaintifis*  averment  that  ihe  carried  on  the  trade  of  an  upholftorer 
on  her  fble  account,  and  joined  iflue  on  the  fet-ofi.   The  rebutter 
was  a  joinder  in  the  ifTue  tendered  by  the  rejoinder.    Upon  the 
trial  of  thefe  iflues  the  jury  found,^  as  to  the  firft,  that  the  iaid 
Arabella  did  undertake,  4*^.   As  to  the  fecond,  that  ihe  did  <<  uie 
the  craft  of  an  upholfterer  in  the  city  of  London  within  men- 
tioned, according  to  the  cuftom  of  the  fidd  city,  on  her  fole  ae- 
count,  whereof  her  huft)and  the  within«named  H.  Beard  med- 
dled nothing ;"  and  as  to  the  third,  that  the  Defendant  had  no 
fet-ofi.   On  ^this  finding  judgment  was  entered  up  for  the  Plain* 
tiffi  in  the  Kin^s  Bench. 

Arabella  Beard^  (the  Defendant  below,)  together  with  her  hus- 
band H.  Beards  having  brought  a  writ  of  error  in  this  court  aC- 
figned  for  errors,  that  the  Plaintifis  below  <^  declared  againft  her 
the  faid  Arabella  as  ^ufeme-foU  in  the  court  of  our  faid  Lord  the 
King  before  the  King  himfelf,  whereas  by  the  law  of  the  land  no 
fiich  aAion  could  or  can  be  fupported  againft  the  laid  Arabella  in 
the  (aid  court;  and  alio  that  the  faid  Arabella  appeared  in  the  faid 
iint  and  pleaded  by  T.  W.  her  attorney,  whereas  by  the  law  of 
the  land  the  laid  Arabella  could  not  during  her  coverture  make 
an  attorney  in  the  iaid  court  without  the  iaid  H.  Beard  her  iaid 
huiband;  and  alio  that  the  faid  H.  Beard  ihould  have  been  joined 
in,  and  made  a  party  to,  the  iaid  fuit."    Joinder  in  error. 

Wigley  for  the  Plaintiff  in  error.  It  is  a  iettled  principle  that 
Kfeme-cwert  fole  trader  cannot  be  fued  upon  the  cuftom  of  the 
city  of  London  anywhere  but  in  the  city  courts  becauie  that  is  a 
cuftom  regulating  the  proceedings  of  thoie  courts.  Upon  this 
Stantori^  cafe,  MooTy  135.  and  Bokun,  Privil.  Lond.  p.  83.  are  ex- 
ptefs;  and  in  the  firft  of  thefe  books  Fenner  cited  lEd./^.  in  flip- 
port  of  this  do6lrine.  At  the  end  of  the  report  in  Moor  there  is 
another  cafe  refpe6ling  a  cuftom  of  the  city  of  London^  where 
Fkettvood  Serjt.  and  Recorder  oiLondon^  on  moving  for  9kproce» 
dendoj  faid,  that  the  ^^  Common  Pleas  could  not  do  right  upon  the 
laid  cuftom,"  and  therefore  it  was  granted  him.  So  iaLanghamr. 
^  laFemmedeJohnBewetty  Cro.Car.6S.  a  Tetom  to  a  habeas  corpm 
cum  cau/a  to  remove  a  cauie  from  the  city  court  being  that  the 
wife  was  fued  as  a  feme-Jble  merchant,  Hutton^  Haroey^  and 
Crokcy  Js.  were  of  opinion  "  that  it  was  fuch  an  a^on  and  caufe 
^  wherewitE  this  court  (CB*)  9Ught  not  to  meddle  nor  takecoim- 

^^zaQoe^ 
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xanc^  nor  can  give  the  party  relief/although  he  hath  good  caufe        1 800. 

of  fuit;  for  inLamhn  theyare  judges  of  their  own  cuftoms,  and  ■ 

**  by  intendment  will  proceed  in  their  courts  there  according  to  ^'^rd 
**  their  cuftoms  and  not  otherwife,  and  therefore  we  ought  not  Webb;  in 
«  to  take  away  their  privileges,  nor  remove  the  a6l]on  out  of  that  ^"*' 
•*  court  where  we  cannot  give  remedy  in  this,"  TTie  fame  law 
is  laid  down  by  Lord  Mansfield  and  Yates  J.  in  Lavie  y.  Philips^  ' 
3  Bwr.  1776.  I  BU  570.  S.  C.  and  agrees  with  OjSley  v.  John' 
Jbnj  2Jjeon*  166.  This  was  again  a6led  upon  mPapey.  Vaux  and 
W^e,  2  BL  I  o6o.  The  moft  modem  recognition  of  this  law  is  to 
befimnd  in  Camlell  v.  Shaw^  4  Term  Eep.  361.  and  in  the  cafe 
a(  Beader.  Frances  Jen^on^  there  cited  by  BuUer  J.  The  cafe  of 
MoreUm  v.  Packman  et  Uxor^  zKeb.  583.  i  Mod,  26.  S.  C.  fhews, 
that  though  the  cuftom  be  admitted  upon  the  record,  yet  the  courts 
at  Wefbmnfier  cannot  try  whether  the  trade  be  within  the  cuflom 
or  DoL  In  the  prefent  cafe  therefore  the  jury  have  found  that 
which  is  not  a  fubjefl  of  inquiry  in  the  court  in  which  they  found 
it.  It  is  alio  obfervable,  that  in  all  the  cafes  cited  it  is  fkid  that 
die  hufhand  ought  to  be  joined  for  conformity;  and  Dyer^  27I.&. 
is  mentioned  by  Jfion  J.  4  Term  Bep.  364.  as  a  fingular  inftance 
<rf*  the  wifa  being  fiiffered  to  appear  alone  to  prevent  her  being 
waved,  the  hufhand  being  banifhed  (a).  This  being  a  cafe  where 
the  wife  is  liable  to  execution,  and  where  the  hufhand  may 
therefore  be  deprived  of  her  fellowfhip,  the  latter  has  a£led  right 
in  joining  in  this  writ  of  error.  Hayward  v.  Williams^  Sty»  254. 
280.  Ey/  ofBedfoTd!s  cafe,  7  Co.  8.  and  Hob.  225.  (6) 

Wood  Sot  the  Defendants  in  errqr.  This  cafe  differs  from  thofe 
cited,  inafmuch  as  the  cuflom  being  here  ftated  on  the  record  and 
admitted,  the  Court  is  not  called  upon  to  take  judicial  notice  of  it. 
Indeed,  the  only  cafe  in  which  the  cuflom  appeared  upon  the 
record  iaStanton*s  cafe ;  and  there  it washeld  that  thea6Uonmight 
be  maintained  in  the  courtsabove.  Itis  true,  that  if  a  party  would 

(«)  Theie  an  two  cafes  on  this  fubje^  lowed,  fioce  the  wife  alone  could  not  fue  « 

ia  lff€rt%'fi.  ^  one io  the  text  and  one  in  Jiire/uiai  to  compel  the  PlaintifT  to  de- 

the  massio,  neither  of  which,  however,  clare ;  and  the  pardon  had  a  condition,  itm 

eMtSdj  comfponds  vdth  the  defcription  qwoJ  iffa  JIarti  re&a  in  titriBt  which  (he 

liifipaud  to  be  ghren  bj  Afiom  J.  in  4  Term  could  not  do  without  her  hufhand.    In  the 

Mitp*  364.    The  former  wu  debt  on  bond  ktter  cafe  preceis  in  debt  againft  hufband 

WffmSt.  huiband  and  wtfe ;  in  which  procefa  and  wife  having  been  continued  to  the 

I  cootiiraed  until  the  hutbend  was  out-  ejugent,  the  hu(band  appearei*  but  would 


lawid  nd  the  wife  waved ;  the  wife  being  not  fufler  hit  wife  to  appear,  and  it  was 

then  bnM^bt  in  by  procds,  (hewed  the  ruled  that  thewife  might  make  an  attorney 

Queen's  pardon,  and  the  Court  held  that  to  prevent  her  being  waved. 

4ae  tboM  be  diichii^  from  the  imprifon-  (hj  Fldt  efiam  1 8  £^.  4. 4*  and  Edwarit 

I  but  diet  t|ie  pardon  could  «ot.be  al-  v.  Simffon^  i  XoU,  Akr.  74S*  pl<  xS. 

proceed 
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1 8oo.       proceed  by  foreign  attachment,  he  can  only  avail- himfelf  of  that 
"— "— "      remedy*  in  the  city  courts  (a).     But  the  cuftom  ftated  in  this  cafe 
^^^^       is  very  ftrong  in  its  nature,  and  is,  as  was  iaid  of  the  cuftom  of 
WtBB;  in     apprenticefhip   in  Stanton*s  cafe,  pleadable  everywhere.     The 
words  of  the  cuftom  are,  that  Ihe  ftiall  be  <'  charged  as  a  /erne 
Jiie  in  every  thing  touching  her  craft  f  the  meaning  of  which  is, 
that  Ihe  fliall  be  charged,  not  in  the  dty  oi  London  only,  but  all 
the  kingdom  over.     Great  mifchief  might  enfue  if  this  were 
otherwife :  for  ^kfeme-caoert  fele  trader,  after  having  incurred  a 
debt  in  London,  might  quit  that  city  and  fo  defraud  her  credi- 
tors.    In  I  Ed.  4*  6.  Billing  having  afterted  that  by  the  cuftom 
a^^m^  might  be  fued  in  the  fuperior  courts  without  joining  her 
baron,  Littleton  cited  a  cafe  to  the  contrary ;  but  it  is  added, 
that  in  the  cafe  cited  the  cuftom  di London  was  not  allied; 
et  ideo^  quetre.   [Chambre  Baron :  In  i  Ed.  4.  6.  Danbg  J.  ob- 
ferve8,that  when  ana£lion  i^  brought  on  a  cuftom,  which  cuftom 
lies  in  the  conuzance  and  allowance  of  a  particular  jurifdi6tion, 
the  a£lion  on  the  cuftom  is  not  maintainable  in  die  fuperior 
court]     Moft  of  the  cafes  cited  for  the  Plaintiff  in  error  were 
on  motion  for  procedendo :  in  which  cafes  the  cuftom  could  not 
have  appeared  upon  the  record :  for  in  declaraticms  in  the  city 
court  the  cuftom  is  never  averred ;  but  the  judges  there  take 
notice  of  the  cuftom  judicially,  as  the  judges  of  the  courts  at 
JVe/hnin/ier  do  of  the  common  law.     In  Boyfion  v.  hxjry,  3  Keh. 
302.  (i)  siprocedendo  was  awarded  on  the  fuit  of  BLfeme^caoert  SAe 
merchant ;  and  the  Court  of  Kin^sBench  there  feid  they  muft  be 
afeertained  of  their  jurifdi£lion,  but  if  the  cuftom  be  alleged  in 
the  declaration  it  is  fiifticient.    The  meaning  of  this  feems  to  be, 
that  if  the  cuftom  appear  to  the  Court  above,  that  Court  wRl 
entertain  the  caufe,  and  that  if  the  cuftom  had  been  alleged  in 
that  cafe  B,  procedendo  would  not  have  been  granted.   Neither  in 
Caudell  v.  Skaw  or  in  Bead  v*  Jn^bn  was  any  cuftom  allied. 
With  re{pe6l  to  the  fecond  objection,  tliat  the  hulband  ought  to 
have  been  joined,  it  maybe  afked,  how  the  a£Uon  can  be  brou^t 
againft  the  hufband  and  wife,  if  the  latter  only  is  to  be  liable  ?  If 

.  (a)  To  this  tffe(\  fee  Turhiir&  cafe,  z  in  Kehle  is  very  coofufed,  but  ihe  rdUt 

Sauttd,  67.  GiU.  Hift.  C.  B,  p.  309.  erf.  9.  of  it  feems  to  be,  that   the  cuftom  w« 

And  this  do£lnnchai  lately  been  recognized  allej^ed    in    the  declantion    bclowt    boC 

In  Xidge  V.   Hardtaflh,  i  Term  Hep, 4iy,  tvas  not  returned  tjpon  the  writ  by  which 

though  fome  authorities,  Dyer,  187.  a.  and  the  afiion  was  removed ;  that  the  Coait 

Loiige*t  cafe,  %Lecn.i$t.  were  Uiere  al*  doubted  whetlier  they  could  award 


luded  to  as  being  the  other  way.  eedenio  %vithout  fuch  return,  fince  h  £d 

(^)  In  BobuH  FrimU,  LewL  p.  1 88.  and  not  appear  whether  the  Court  bekwr  had 

in   Caudell  v.  Sbavft  4  Term  Rep,  363.  jurifdi^ion ;  but  that  finding  the  cuftott 

mrgMtmh  tht  cuftom  is  faid  to  have  been  alleg^  in  the  decUrtUoB  they  did  awai4 

alleged  in  the  declaration*    The  report  it. 

the 
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Ifce  judgment  were  againft  both,  the  execution  might  go  agunft       1 800. 

both.  

Cm-,  ado.  vuU.  "•*'" 

Webb  $ 

Lord  Eldov  Ch.  J.  (after  ftating  the  record)  now  delivered  *"  ^"^'^ 
the  judgment  c^  the  Court. — Suppofing  the  jury  were  competent 
in  this  cafe  to  enter  into  the  queftion  of  the  cuftom  at  all,  ftill  they 
have  not  carried  that  cuftom  fturther  in  point  of  precifion  as  to 
how,  and  where,  and  in  what  manner  Xhefeme^ole  trader  is  to  be 
diarged,  than  it  was  allied  in  the  replication.  It  ftands  there- 
fixre  before  us  upon  the  original  all^ation  as  made  by  the  Plain- 
tiffi  bdbw.  On  this  record  the  Court  of  King's  Bench  gave  judg* 
ment  in  ftivour  of  the  Plaintiffs  below;  and  in  deference  to  the 
opinkm  of  that  Court,  (entertaining  a  contrary  opinion  myfelf,)  I 
ooukL  have  wilhed  to'have  Igiown  the  grounds  upon  which  it  pro- 
ceeded before  we  ordered  a  reverfal.  The  writ  of  error  affigns  for 
oaiifes;  ift.  That  ArabeUa  Beard  has  been  fued  in  the  court  above 
as  mjeme^/ble;  2dly,  That  ihe  had  no  power  to  make  an  attorney  in 
thecourtwhere  fhe  was  fued  without  her  hu(band;  and  3dly,  That 
her  hu(band  ought  to  have  been  joined  in  the  a£lion  for  con- 
fonnity.  After  confidering  the  authorises  upon  this  fubje6l,  it  is 
the  opinion  of  this  Court  that  the  judgment  of  the  Court  oiKin^s 
Benck  cannot  be  fu[qK>rted.  We  are  of  opinion  that  this  a^lion 
OD  the  cuftom  will  not  lie  agaiuft  s,Jenie^overt  in  the  courts  of 
Weftmin/ler'4iaUy  though  the  cuftom  may  in  fome  inftances  b6 
pleaded  in  bar  there.  And  we  think  that  it  would  be  giving  a 
greater  degree  of  effe£l  to  the  cuftom  than  belongs  to  it,  to  hold 
that  sfeme^^ooert  may  make  an  attorney  in  We/lminJler*haUs  and 
we  alfo  think  that  flie  cannot  be  fued  as  z,  feme^Cfoert  fole  trader 
without  joining  her  hufband  at  leaft  for  conformity.  Many  caies 
weie  cit0^  Ih  argument;  but  on  giving  my  beft  attention  to  the 
diftinAidfts  made  in  &vour  of  the  Plaintiff  below,  I  was  not  able 
to  perceive  that  any  other  propoiitions  were  attempted  to  be  fup- 
ported  for  them  than  that  as  the  cuftom  appears  upon  this  record^ 
Jlfeerefcre  this  aAion  may  be  maintained  againft  the  wife  in  the 
"^  ihperior  court,  and  that  there  is  no  occaiion  to  make  the  hulband  ^ 
a  party  to  the  fiiit,  as  no  judgment  can  be  obtained  againft  him. 
Now,  in  the  firft  place,  it  makes  no  difference  whether  the  cuif- 
tarn  appear  upon  the  record  or  not;  and,  adly,  I  do  not  admit 
thai  it  does  ai^pear;  for  if  the  place  where  the  wifo  is  to  be  charged 
fae  part  of  the  cuftom,  that  circumftance  not  being  ftated  upon 
tlia  record  the  cuftom  does  not  appear ;  and  therefore,  fuppofing 
TOJU'u.  H  the 
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1 800.        the  other  obje£lions  to  be  of  no  avail,  it  appears  to  me  that  the 

Plaintiffs  for  that  reafbn  could  not  have  any  judgment.     It  ift 

'^*°        clear,  I  think,  that  if  the  cuftom  had  appeared  on  the  record 

Webb;       fuch  as  it  really  is,  it  would  have  put  an  end  to  the a£lion  alto- 
gether.    The  cuftoms  in  the  city  of  London  are  of  diflisrent 
kinds;  fbme  are  available  every  where,  and  others,  of  which  thi» 
is  one,  are  ^ken  of  in  the  books  in  terms  which  are  not  very 
intcUigible,  unlefs  explained  by  the  cafes  on  the  fiibjeA.   Thefe 
latter  cuftoms  are  called  executory  cuftoms,  the  expofition  of 
which  expreflion  is,  cuftoms  united  to  the  courts  of  the  city  of 
London.     They  are  pleadable  in  London  and  not  elfewhere,  ex- 
cept fo  &r  as  they  may  be  made  ufe  of  in  the  fuperior  courts  by 
Way  of  bar.     The  following  are  cuftoms  of  this  (pedes :  an  infiuit 
iball  not  wage  his  law  on  a  covenant  for  tabling;  no  peribn  (hall 
wage  his  law  where  an  alderman  has  ftgned  the  contraA  as  a 
witnefs;  pledges  may  be  fued  without  deed;  and  debt  will  lie 
againft  executors  in  fimple  contrail.     In  addition  to  thefe  is  the 
cuftom  in  queftion,  vk.  that  s./efne'^cfoert  fole  merchant  may  fee 
and  be  fued  with  reference  to  her  trania£lions  in  London.  But  I 
do  not  admit  that  flie  can  be  fued  there  without  joining  her  hui^ 
band  to  a  certain  extent  in  the  proceedings.  The  caie  of  an  in&nt 
binding  himfelf  apprentice  by  covenant  under  the  cuftom  of  the 
city  of  London^  is  allowed  to  be  pleadable  everywhere  and  to  ftand 
upon  the  fame  footing  as  the  cuftoms  of  Gavelkind  and  Borough^ 
Mnglijh.  If,  then,  it  can  be  made  out  that  the  cuftom  in  queftion  is 
united  to  the  courts  of  the  city  of  London^  it  follows  of  courfe  that 
thisa£iion  cannot befiipporteduponitinthefuperiorcourts.  That 
it  is  united  to  the  city  courts,  and  that  no  a£iion  can  be  maintained 
upon  it  here,  is  clear  from  authorities.  Even  if  an  a6lion  could  be 
maintained  here,  it  could  only  be  maintained  in  the  fame  manner 
as  in  the  city  courts ;  and  the  authorities  prove  that  no  a6li<m 
could  be  maintained  in  the  city  courts  unlefs  the  hufband  be  made 
a  party  to  the  fuit  for  conformity:  nor  can  the  wife  make  an 
attorney  to  condu£l  her  defence  either  in  the  city  courts  or  in 
We/lminfler-haU.     The  firft  authority  to  be  cited  refpefting  cuf^ 
toms  united  to  the  city  courts  is  Qffley  and  JohnfotC^  cafe,  %  Leon. 
1 66.    There  one  6f  two  fureties  having  been  fued  to  execution  in 
the  city  court  brought  an  action  againft  his  co-furety  in  the  fame 
court  for  contribution  according  to  the  cuftom,  the  caufe  was  re- 
moved into  the  Kin^s  Benckj  and  afterwards  b,  procedendo  was 
pray^  ^^  and  becaufe  upon  this  matter  no  a6lion  lieth  by  die 
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^  courie  of  the  common  law  but  only  by  cuftom  in  fuch  cities       1 8oo. 
**  the  caufe was  remanded;  for  otherwife  the  Plaintiff  fiiould  be  ■ 

**  without  remedy."  From  thefe  words  it  is  clear  that  the  Court  ^^" 
did  not  proceed  upon  the  ground  of  the  cuftom  not  appearing  Webb  ; 
upon  the  record*  It  is  mfiunifeft  alfo  from  fubfequent  audiorities  ^  "^' 
that  the  propofition  which  the  Court  meant  to  lay  down  was,  that 
whether  the  cuftom  be  ftated  on  the  declaration  or  not,  an  a6lion 
willnotlieuponthecuftomin  ff^m/^j/^^-Aa//.  InChajnberlainand 
Thorp^^  cafe,  iLeon.  i3o.(a),  which  was  debt  iniheKir^^s Bench 
on  a  recognizance  acknowledged  before  the  Mayor  of  luondon^ 
according  to  cuftom,  at  the  conclufion,  Ray  fays,  '^  A  more  ftrange 
<<  cuftom  than  tliis  Iiath  been  allowed  of  here  before,^//,  that  a 
^^Jcme^aoert  fhall  fue  an  aAion  alone  without  her  hufband,  for 
^'  ihe  is  afble  merchant;"  but  this  propofition feems  to  be  over- 
ftated;  for  Gwxdjfy  whofe  opinion,  from  what  we  know  df  him^ 
is  entitled  to  great  refpe£t,  fays,  ^'  Kfeme^overt  may  have  an 
*^  a&ion  within  tlie  city,  but  not  here."  I  think  it  will  be  diffi- 
cxXt  to  contend  th^tHhc  right  to  fue  and  the  liability  to  be  fued 
do  not  fland  upon"  tlie  fame  footing.  Next  comes  Stanton*^ 
cafe,  3foor,  135.  'Iliat  was  covenant  on  an  indenture  of  ap. 
prenticefhip ;  thp  Defendant  pleaded  infancy,  and  the  Plaintiff 
replied  the  cuftom  of  London  which  enables  an  infant  to  bind 
himfelf  **  apprentice  by  indenture  with  covenants,  and  that  he 
ihall  be  bound  by  the  covenants  as  if  he  were  of  full  age  at  the 
time  of  the  indenture;"  Fetiner,  for  the  Defendant  demurred, 
and  one  caufe  of  demurrer  was,  <^  that  fuch  cuftom  is  folely  in 
Zjondan,  and  not.  at  the  common  law,  and  therefore  it  is  plead- 
able in  London  and  not  here;"  and  for  this  he  vouched  lEd.  4. 
where  it  was  held  that  9^ feme  covett  fble  merchant  is  to  be  fued  in 
I/mdon  and  not  elfewhere,  and  he  enumerated  feveral  other 
cufloms  pleadable  only  in  the  city  courts.  Wahnfley  for  the 
Plaintiff  did  not  deny  the  truth  of  the  propofition,  but  took  a 
diverfity  between  the  nature  of  the  cuftoms  referred  to,  and  the 
one  in  queftion,  viz*  that  the  former  were  things  executory  and 
united  to  the  courts  in  London^  but  that  the  latter  was  becomec^^ 
fort  and  allowable  in  law,  and  fo  pleadable  in  every  place  within 
the  realm*  Now  if  the  Court  proceeded  on  that  diverfity,  it  will 
be  impoffible  for  the  Plaintiffs  here  to  argue  that,  becaufe  the  in- 
dentureofapprenticefhip bound  the  infant  in  We/imin/ler-kall  that 
a  feme  covert  fhaU  therefore  be  bound  there  alfo,  fince  the  very  au- 
thority on  which  the  argument  is  founded  proceeds  on  the  diftinc- 
tion  between  thofe  cuftoms.  At  the  end  of  the  above  cafe  it  bfaid 

(a)  Cr$.  Mm.  iS6.  S.  C. 

H  2  that 
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1800.  that  TUetODOod  Serjeant  and  Recorder,  moved  for  and  obtained 
^procedendo  in  an  a6);ion  on  the  cuftom  for  contribution  (which 
had  been  removed  from  the  city  court  into  the  Common  Pleas) ; 
]{i^iBB;  "for,"  fays  he,  "the  Common  Pleas  cannot  do  right  upon  the 
m  Error.  £jj j  cuftom ;"  the  meaning  of  which  clearly  is,  that  an  a6lion 
grounded  on  a  cuftom  united  to  the  courts  in  London  does  not 
fie  in  the  courts  in  We/lmin/ler-haU^  and  I  think  that  an  autho- 
rity for  concluding  that  no  declaration  on  that  fpecies  of  cuftom 
cain  be  good  in  the  courts  above.  Let  us  now  look  to  the  lEd.  4. 
5.  b,  referred,  to  in  Stanton*s  cafe.  It  was  a  writ  of  debt  for 
tabling  in  London^  and  Littleton  for  tlie  Defendant  offered  to 
wage  his  law ;  and  on  its  being  obje6ied  that  it  was  for  tabling 
in  London,  and  that  the  Defendant  by  cuftom  could  not  wage 
his  law,  LittletonuTged  that  cuftoms  and  ufages  which  take  effeA 
in  the  couirt  where  the  cuftom  or  ufage  is,  and  there  begin  to  be 
of  force,  are  only  allowable  in  the  court  where  they  are  ufed. 
This  feems  to  be  a  good  expofition  of  the  expreffion  employed 
in  Stanton^s  caie,  of  cuftoms  executory  and  united  to  the  courts  in 
London.  Billing  contended  that  the  cuftom  was  allowable  in 
the  courts  above,  and  faid  that  Kfeme  caoert  fble  merchant  by 
the  cuftom  of  London  fhali  have  an  a6lion  without  her  hulband, 
and  an  a£tion  fhall  be  maintained  againft  her  alone  witliout 
naming  her  hulband,  and  that  fuch  cuftom  is  allowable  here. 
But  Danby  J.  denies  this  propofition,  and  fays  that  all  good  cuf- 
toms are  pleadable  in  bar  here,  as  if  there  be  a  recovery  in  Ixm^ 
don  upon  the  cuftom,  we  allow  the  plea  and  the  cuftom ;  but 
whenthe  Plaintiff  brings  his  a6iion  upon  a  cuftom  which  lies  in 
the  cognizance  and  allowance  of  a  fpecial  judge,  fuch  adlion  is 
not  maintainable  here.  In  Snelling  v.  Norton^  Cro.  Eliz.  409.  it 
was  held  a  good  plea  to  debt  on  bond  brought  againft  an  atlmi- 
niftrator,  that  by  the  cuftom  of  Lofidofi  if  one  citizen  contract 
to  pay  money  to  another,  and  he  who  contrails  die,  his  executor 
Ihallbe  chargeable  as  upon  obligation,  and  that  the  Defendants 
inteftate  had  fo  contra6led,  and  that  the  Defendant  as  adminil^ 
trater  had  been  fued  oa  fuch  cuftom,  and  having  paid  what  had 
beenrecovered  againft  him,  had  no  further  afTets.  The  Court  gave 
as  the  reafonfor  their  opinion,  that  the  cuftom  had  been  executed 
againft  the  Defendant.  This  is  in  perfe£l  conformity  to  what  was 
laid  down  by  Danby :  for  a  cuftom  is  executory  which  is  united 
to  a  court,and  it  is  executed  when  it  has  been  a^ed  upon  by  the 
court  to  which  it  is  united.  In  Ijuch*s  cafe,  16  Jac.  Hob.  247.(a), 

(«)  The  fame  cafe  is  infencd  verhiim  in  Hit.13%,  as  of  Hii,  4.  Car,  C,  B,  vadtr  the 
tide  of  Lajbet  c^fe^ 

the 
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the  Court  oiSL  B.  faid,  "  We  in  this  court  cannot  examine  1800. 
the  truth  of  the  cuftom/'  The  next  cafe  in  point  of  time  is  — 
JLangham  v.  le  Femme  de  John  Bewett,  Cro.  Car.  67.  HetL  9.  ^*^*° 
and  LiM.  31.  It  was  a  habeas  carpus  cum  caufd  to  remove  ajemc  Wib%; 
covert  fued  in  London  into  the  Common  Pleas.  Upon  the  re-  *°  ^^*^^* 
turn  the  cuftom  of  the  city  was  ftated :  and  though  Richardfim^ 
Ch.  J.  who  had  taken  ball  de  bene  effe^  on  it  being  affirmed  that 
ihe  merchandized  only  for  her  hufband,  and  was  therefore  out 
of  the  cuftom,  and  Ydvertofiy  3.  thought  that  fhe  ought  to  be 
diicharged :  yet  Huttonj  Harvey^  and  Croke^  Juftices,  thou^t 
that  <*  forafmuch  as  the  writ  had  refturned  that  ihe  was  fued  in 
London  as  SLfeme-Jble  merchant  according  to  the  cuftom  oiLon^ 
dan,  it  was  fuch  an  a6iion  and  caufe  wherewith  this  Court  ou^t 
not  to  meddle  nor  take  conufance,  nor  can  give  the  party  re- 
lief although  he  hath  good  caufe  of  a£iion :  for  in  London  they 
are  judges  of  their  own  cuftoms,  and  by  intendment  will  piT>- 
eeed  in  their  courts  th^re  according  to  their  cuftoms,  and  not 
otherwife:  and  therefore  we  ought  not  to  take  away  their  privi- 
leges, nor  remove  the  a6iion  out  of  their  court  where  we  cannot 
give  remedy  in  this."  They  alfb  added,  that  <<  it  is  reafbn  to 
accept  bail  where  an  a£lion  cannot  be  grounded  on  that  con- 
trail in  this  court."  And  the  caule  was  remanded.  At  the 
<x>nclufion  of  the  cafe  is  cited  Geppings  v.  Harding^  M.  26  H.  6» 
Bat.  344 :  the  circumftances  of  that  cafe  are  not  ftated,  nor  is  it 
to  be  found  in  the  year-book.  Probably,  however,  it  was  an 
aAion  of  treipais  for  taking  the  Plaintiff's  goods :  the  Defendant 
let  up  a  delivery  by  the  Plaintiff's  wife  as  a  fble  merchant  by 
way  of  defence,  and  iffue  was  taken  on  this  point,  whether  Ihe 
wmre  a  fole  merchant  or  not.  And  where  the  cuftom  comes  col- 
laterally in  queftion,  there  is  no  doubt  that  the  courts  both  of  law 
and  equity  will  find  the  means  of  afcertaining  what  the  cuftom 
is.  Then  came  Moreton  v.  Packman  et  Uxor^  2  Keble  583.  and 
I  Mod.  26.  where  a  procedendo  being  prayed  becaufe  the  huiband 
was  not  joined  in  an  a6lion  for  ale  fold,  the  Court  faid,  they 
could  not  try  whether  felling  ale  be  within  the  cuftom,  ^<  nor 
win  any  afiion  lie  here  againft  her  alone,  nor  will  this  Court 
take  notice  of  thole  private  cuftoms."  Now  although  this  was 
a  cafe  ct procedendo,  yet  the  propofition  that  the  aAion  would* 
not  lie  here  againft  the  wife  alone,  is  laid  down  as  generally  as 
terms  can'exprefi  it,  and  includes  the  ftippofition  of  the  cuftom 
beingflated  on  the  record.  In  Boydon  v. Ixxny,  3  Keb.  302.  a 
jtvudsHio  havipg  been  prayed  in  thecufe  of  i^  feme-caoertf 
.     .  H  3  without 
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1800.       without  the  cuftom  having  been  returned,  the  Court  doubted 

• whether  they  could  remand  the  caufe.     With  refpeA  to  their 

^'^*°        own  jurifdiaion  they  had  no  doubt,  but  they  faid  that  they  muft 
WiBt ;       be  afccrtained  of  the  jurifdiftion  of  the  Court  below :  however, 
the  cuftcwn  being  alleged  on  die  declaration,  they  held  that  fuf- 
ficient,  and  awarded  the  procedendo.     It  is  to  be  obferved  that 
the  cuftom  in  this  cafe  was  alleged  in  the  declaration,  and  yet 
the  caule  was  fent  back  to  be  tried  in  the  city  courts.     So  alfo  in 
Soon  and  Mace,  Comb.  42.  HoU,  in  moving  for  a  procedendo 
in  an  a£lion  againft  Sijeme^/ble  merchant  in  London,  aileg^ 
that  by  the  cuftom  of  London  it  muft  be  tried  there ;  and  upon 
this  obiervation,  which  is  all  that  is  material  in  the  cafe^  hk 
motion  was  granted.     The  laft  of  the  older  cafes  to  which  I 
Ihall  refer  is  Mrs.  PooFs  cafe,  1 1  Mod*  253 ;  where  it  vras  ob- 
ferved by  the  Court  that  as  a  feme^aoert  ible  merchant  *'  may 
He  fued  fele,  fb  may  fhe  fue  fble  for  debts  owing  to  her  within 
the  city."     But  it  is  to  be  remarked-that  when  we  meet  with  the 
.expreffions  of  fuingand  being  fued  (bie  in  the  older  books,  they 
mean  nothing  more  than  this,  that  fhe  may  be  fued  in  the  man^ 
ner  in  which  a  woman  may  be  fued  who  is  anfwerable  without 
her  hufband:  it  does  not  therefore  follow  that  the  huiband  is 
"not  to  be  joined  for  conformity.     I  have  not  found  any  other 
authority  on  thefubje^  till  we  come  to  the  more  modem  deci* 
6on  of  Lame  and  another,  affignees  of  Jane  Cox,  v.  Phillips 
and  others,  affignees  of  John  Cox,  3  Burr.  i77^>  <^  ^^^  ^  ^ 
material  cafe.     John  Cor  having  become  bankrupt,  his  affignees 
feized  the  goods  of  his  wife  Jane  Cox,  who  had  carried  on  trade 
after  her  marriage,  as  a  fble  merchant  in  London,  and  had  aUb 
become  bankrupt     The  queftion  was,  Whether  her  leparate 
efieda  could  be  applied  towards  the  fatisfa£tion  of  the  debts  of 
the  hufband  in  prejudice  of  her  feparate  creditors  ?  Tlie  queftion 
was  not,  Whether  the  wife  could  be  fued  in  Wejlmvifler  HaU 
without  her  hufband  ?  but  it  became  neceflary  to  examine  the 
cuftom  collaterally,  in  order  to  determine  the  right  to  the  goods 
in  queftion*     The  cuflom  is  there  ftated  from  the  liber  albm : 
which  alleges,  that  if  the  huft)and  and  wife  fhall  be  in^leaded* 
in  fuch  cafe  the  wife  fhall  plead  as  ^feme^JbU.     The  cuftom 
therefore  fuppofes  the  hufband  to  be  joined  in  the  action,  and  I 
underftand  that  in  pra£Uce  the  hufband  is  joined  as  to  all  a^ 
before  the  plea,  and  particularly  in  naming  the  attorney.     Tlie 
queftion  was  argued  by  the  late  Lord  Chief  Juftice  £^it»  then 
Recorder  of  Jjondxm,  who  feems  to  have  had  no  oonc^tion 
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dukt  an  aAion  could  be  maintained  in  the  city  courts,  unlefi  the  1 8oo. 
hufband  were  joined  for  conformity.  Mr.  Dunning^  who  ar*  ■ 
gued  on  the  other  fide,  put  the  right  of  fuing  and  the  liability  ^^^^^ 
to  be  fneid  as  a  ible  merchant  upon  the  lame  footing,  and  ftated  .^jf ■■ ; 
them  both  to  be  confined  to  the  city  courts.  Lord  Mansfield 
lays,  *<  Thejetne^le  trader  in  Londony  under  this  cuftom,  muft 
indeed  bring  her  aAion  in  London^  but  fiich  cuftom  would  be  al- 
lowed in  any  other  court  in  a  defence  by  the  huihand."  This 
is  a  dear  expofition  of  the  language  ufed  by  Walme/ly  in  Stan^ 
to$/s  cafe,  and  by  Danby  in  the  year-book,  that  cuftoms  united 
'  to  the  city  courts  are  executory  and  pleadable  there  only,  but 
that  fiich  cuftoms,  if  a£lcd  upon  in  thofe  courts,  may  be  pleaded 
in  the  fuperior  courts  as  matter  of  defence.  Wilmot  J.  (ays, 
*^  Thde  cuftoms,  though  local,  are  to  be  confidered  as  allow- 
able under  the  general  law  of  the  land  when  they  come  in 
qoeftion  in  other  courts,  though  the  a£lion  muft  be  brought  in 
the  local  court."  And  Yates  J.  fays,  *<  That  an  a£lion  on  the 
cuftom  can  only  be  brought  in  the  mayor's  court  of  London^  but 
^  Goftom  may  be  pleaded  in  bar  in  a  fuperior  court  by  way  of 
defence,  and  in  fuch  cafes  the  fuperior  court  will  take  notice  of 
the  cuftom."  The  language  here  ufed  with  refpeft  to  the  cuftom 
h&ag  put  on  record  by  way  of  a  defence,  will  not  fupport  the 
pn^fition,  that  when  the  cuftom  is  made  the  ground  of  a£lion, 
it  may  be  allowed  in  the  fuperior  courts,  becaufe  put  upon  the 
recoid:  for  it  is  impofiible  to  fuppofe  that  thefe  great  and  learned 
perfbns  would  have  ftated  the  manner  of  putting  the  cuflom  on 
reocnnd  by  way  of  defence,  and  at  the  fame  time  have  treated  it  as 
inequable  of  being  made  the  g)t)und  of  a6iion.  Indeed,  Mr.  Jus- " 
tioe  Black/tone^  in  his  report  of  the  fame  cafe,  p.  574.  ftates  Lord 
Maiufield  to  have  faid,  ^^  Any  ad^ion  that  is  brought  againft  the 
wife  by  her  creditors  muft  be  in  the  dtj  courts;  but  the  cuftom 
being  a  good  one,  ufe  may  be  made  of  it  in  any  court  in  the  king- 
dom." And  the  words  of  Mr.  Juftice  Yatesj  according  to  the  fame 
Deport,  are  ftill  ftronger,  and  fhew  with  what  diligence  he  had 
koked  through  the  older  cafes,  without  a  knowledge  of  which 
they  are  not  alti^ether  intelligible.  His  words  are,  ^<  Cuftom  of 
Lmdan  may  be  pleaded  in  bar :  while  the  cuftom  is  executory,  it 
can  oidy  be  allied  in  the  mayor's  court;  when  executed,  it  may 
be  pleaded  in  any  other  court"  And  it  appears  that  the  Court 
dicare  confidered  the  cuftcmi  as  executed,  in  the  circumftance  of 
tibe  affignees  of  the  wife  having  poffefled  themielves  of  her  proper- 
tj^  tfid  that  the  coftom  was  therefore  examinable  in  the  fup^or 
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1 8oo.  courts  in  a  cafe'where  it  came  coIlata^BUy  before  them.  The  nett 
cafe  to  be  confidered  is  Bead  v.  Francis  Jmfbvif  as  ftated  by 
Mr«  Juftice  BuUer  in  4  Term  Rep.  362.     That  was  a  moticm  to 

^3""  >  fet  afide  a  judgment  entered  upon  a  warrant  of  attorney  giTcn 
by  the  Defendant  a  fble  trader  under  the  cnftom  of  London^  at 
the  fame  time  with  a  bond  in  which  ihe  was  deicribed  milliner, 
citizen,  and  fble  trader.  In  the  judgment  it  was  ftated,  that 
ihe  was  ^^feme^cofoert  ible  trader,  and  that  the  money  mentioned 
in  the  bond  was  advanced  to  her  touching  her  craft.  The  ob- 
jefiions  to  the  judgment  were,  that  it  was  not  entered  puribant 
lathe  authority,  that  the  huibend  ought  to  have  been  imfdead- 
ed  jointly  with  the  wife^  though  execution  muft  be  againft  tike 
wife  only;  and  that  the  a£iion  was  not  maintainable  in  the 
Kin^s  Bench,  but  ought  to  have  be^i  brought  in  the  court  of 
the  c|ty  of  London :  the  Court  thought  that  the  hufband  alone 
eoold  be  prejudiced  by  the  judgment,  and  had  a  right  to  bring 
a  writ  of  error  to  reverie  it,  but  if  he  acquiefced  they  were  in- 
clined to  think  that  the  judgment  ought  to  ftand.  However, 
they  ordered  the  cafe  to  ftand  over  in  order  to  hear  what  the 
huftand  had  to  fay :  and  when  the  matter  came  on  again  the 
hufband  appeared,  and  declared  that  he  confented  to  the  mo- 
tion. Lord  Mansfield  then  obferved  that  it  was  an  applicaticHi 
to  fet  afide  a  judgment  entered  up  without  authority.  He  4>b- 
iierved  alfb,  that  no  inftance  had  been  fhewn  in  which  sijime-'ca^ 
vert  fble  trader  could  execute  a  bond ;  and  diough  fhe  is  liable 
to  Ample  contract  debts,  fhe  cannot  give  a  bond.  And  he  wcmt 
further  and  faid,  ^^  A  married  woman  cannot  bemade  Defendant 
without  her  hufband."  Whatever  may  have  been  determined 
in  fubfequent  cafes,  we  have  here  the  authority  of  Lord  Man^iM 
faimfelf  for  this  propoiition,  that  in  an  a^on  on  the  cuftom  of 
the  city  oiLofidon  a  married  womanr  cannot  be  made  Defendant 
without  her  hufband.  Lord  Mansfield  alfb  fays,  *''  She  cannot 
give  a  warrant  of  attorney  to  confefs  judgment ;  and  if  flie  can* 
^jau)t,  how  can  fhe  make  an  attorney  in  Weftmin/ler'-haU  ?**  Mr. 
Joftice  Afion  added,  ^^  By  the  better  authority  it  feems  that  the 
a^on  ought  to  be  brought  in  the  city  courts,  and  the  hufband 
ought  to  be  joined.  It  is  a  principle  of  the  common  law  that  a 
woman  fhall  never  be  put  to  anfwer  without  her  hufband."  And 
he  concluded  with  faying,  that  the  warrant  of  attorney  *^  waa  an 
abfblute  nullity."  llie  cafe  of  Pope  v.  Vaux,  2  BL  1 060.  may  be 
cited  to  fhew  that  it  was  ccmfidered  to  be  a  matter  of  cdiurfe  to 
remand  an  a6iion  upon  the  cuftom  removed  bosa  the  city  court 
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into  the  Court  at  We/bninfler.    Lord  Ch.  J.  De  Grey  in  tlie  cafe       1800. 
of  Haichett  v.  Baddelei^  2  BL  1081.  fays,  The  general  law  is,  ■ 

that  tL/eme-<overt  can  neither  fue  nor  be  fued  alone;  and,  amongft  '^^'^ 

the  exceptions  to  that  rule,  takes  notice  of  local  cuftoms,  ^'  as  in  Wibbj^ 
the  city  <^  LandoHy  where  Ajeme^overt  being  a  fble  trader  may 
be  Aied;  but  there  the  hulband  muft  be  joined  in  the  a6iion  at 
the  outfet  for  conformity."  The  firft  caie  in  which  the  queiUon^ 
iirhether  tLfeme-^aoerty  having  a  feparate  maintenance,  could  be 
filed  without  her  hufliand,  ieems  to  have  diftin^y  arifen,  is 
Idcan  V.  SckuUz^  2  BL  1 19$.  The  cafe,  indeed,  was  decided  on 
tlie  form  ci  the  record  rather  than  on  the  real  merits  of  the 
qiieftion ;  but  there  are  fome  paflages  which'  are  very  material. 
The  Court  fay,  '^  The  whole  is  totally  vicious,  as  the  huiband 
18  not  par^  to  the  record :  and  there  is  no  inftance  in  the  books 
of  an  aAion  being  fuftained  againft  the  wife,  the  huiband  being 
living,  at  home,  and  under  no  civil  difability."  Whether  this 
piopofiti(m  be  maintainable  as  the  law  ftands  at  the  prefent  day, 
or  whether  deeds  of  feparate  maintenance,  (if  that  can  be  called 
a  deed  which  i^  executed  by  a  marri^  woman,)  have  intro- 
duced an  exception  to  it,  I  do  not  pretend  to  determine.  But 
the  very  next  pafloge  in  that  judgment  is,  ^^  even  by  the  cuftom 
id  London^  though  the  wife  and  her  effe£ls  are  alone  liable  to 
exttcotion  if  flie  be  a  fole  trader,  yet  the  hufband  mufl  be  a  co- 
defendant.  And  though  a  wife  may  acquire  a  f^>arate  charac- 
ter l^  the  dvil  death  of  her  huiband,  as  by  exile,  profeffion,  or 
abjuratioii;  yet  by  a  voluntary  feparation  fhe  does  not  acquire 
iuch  a  cfaara&er  as  may  be  called  a  civil  widowhood,  nor  is 
taken  notice  of  by  the  law  as  fuch."  Then  came  the  cafe  of 
Bingjtead  v.  Lady  Lane/borough  {a):  notwithflanding  the  dif- 
ficulties ftated  by  Mr.  Juftice  Black/lone  at  the  end  of  Haichett 
V.  Badddey^  as  refulting  from  the  do6lrine  of  allowing  2^feme^ 
covert  to  be  fued  alone,  and  notwithflanding  what  was  fkid  in 
Lean  v.  Sehdtz,  yet  in  Bingjiead  v.  Latib/  Lane/borough  thofe 
two  cafes  were  confidered  as  having  decided  nothing  in  a  cafe  of a^ 
married  woman  having  a  feparate  maintenance  by  deed.  If  that 
cafe  be  law,  it  is  perhaps  the  only  inftance  in  which  the  hufband 
and  wife  maynot  plead  non  e/ljii^himtoadeedexecuted  by  the  lat- 
ter. But  admitting  that  cafe  to  be  good  law,  yet  it  does.not  follow 
thatinthe  particular  cafe  before  the  Court  SLjeme-^le  trader  can  be 
iiiedwithouther  hufband  in  WeJbnin/ler'haUj  unlefs  it  can  be  made 
eut  that  the  cuftom  of  the  city  does  not  require  the  hufband  to  be 
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1 8oo.       joined  in  the  city  courts,  or  unlefs  it  can  be  (hewn  that  (he  ftatids 
— ~-"~      on  the  fame  footing  in  WeJlmin/ier'-haU  as  if  flie  had  executed  a 
^.  deed  of  ieparation.  That  fuch  was  not  the  opinion  of  Lord  itfaiu- 

Webb  ;  jieid  appears  from  his  own  words  in  Bingjlecul  v.  Lady  Ijan^bO" 
roughy  which  I  ftate  from  a  note  of  that  cafe  with  which  I  have 
been  &voured  by  my  Brother  jB^dZ^r.  ^<  This  cafe,"  he  fiiys,^  ^  is 
not  analogous  to  the  cafe  of  ajeme^/ble  trader  in  London,  There 
the  huiband  has  not  given  up  the  right  to  the  ibciety  of  his  wifis^ 
or  to  her  property  in  trade."  Then  I  find  the  authority  of  Lord 
Man^ld  for  faying,  that  if  that  had  been  the  cafe  of  a  Jemt" 
J6U  trader,  the  hufband  muft  have  been  joined.  I  have  alfo 
been  favoured  with  a^note  of  Barwell  v.  Brooks^  from  the  fame 
learned  Judge.  Inthatcafe,andasIthinkforthefirfltime,wefiiid 
a  propofition  flated  which  was  made  ufe  of  in  the  courfe  of  the 
argument  for  the  Plaintiffs  in  this  caie,  namely,  that  it  is  abfimcU 
to  join  a  party  in  the  a£lion  againft  whom  there  can  be  no  judg* 
ment.  This  is  the  onlyjcintilla  of  a  principle  which  I  have 
been  able  to  find  any  where  to  fupport  the  prdpofidon  that  the 
hufband  ought  not  to  have  been  made  a  party  to  this  fuit.  1£ 
this  obje£iion  be  valid,  it  applies  flrongly  to  this  cafe;  fiyr 
certainly  there  can  be  no  judgment  againft  the  hufband  here. 
But  the  queftion  is.  Whether  upon  the  authority  of  this  fingle 
di£):uni  we  are  to  overturn  the  feries  of  determinations  whidi  I 
have  traced  from  the  i  Edw.4.  to  the  prefent  day.  Soon  after 
this  Corbett  v.  Poelnitz,  i  Term  Rep,  5.  was  decided.  Thefe  three 
cafes  certainly  tend  to  eftablifh  this  point,  that  a  married  woman 
having  a  feparate  maintenance  by  deed,  may  make  an  attorney  in 
the  courts  of  fVe/lmin/ler^AallBs  if  her  huiband  was  profeSed,  ve- 
iled, or  had  abjured  the  realm,  or  as  if  fhe  had  never  been  mar- 
ried. Without  fajring  one  word  more  on  thefe  cafes,  whidi  are 
likely  foon  to  come  under  difcuffion  before  all  the  Judges;  (a)— 
without  prefuming  to  fay  how  the  difficulties  enumerated  by  Mr. 
Juftice  Black/ione  in  Hatckett  v.  Baddely^  and  the  additional  di& 
ficulties  ftat^  by  the  Mafter  of  the  Rolls  in  Hyde  v.  Price^  3  Vez. 
jun.  are  to  be  furmoimted,  or  how  thefe  cafes  are  to  be  reocni- 
dled  with  the  judgment  of  the  Court  in  Lean  v.  SchdtZy  car 
with  the  policy  of  the  law  of  this  country,  re^£Ung  the  re- 
lations which  it  forms  in  private  fiimilies,  conftituting  toge- 

(a)  At  this  time  the  cafe  of  Marfiall  v.  evotrt  living  apart  from  her  hulbandv  and 

Mary  Rutton^m  which  judfipent  hat  fiiice  having  a  feparate  nLiinteiunce  fecured  to 

been  sivcn  in  K.  B.  ffee  8  Ttrm  Rep.  545-)  her  by  deed,  caonoc  cdbtrinft  or  be  fotd  m 

wu  pending  before  toe  twelve  Judges.  The  zfemifitt* 
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ther  that  great  fdmily  called  the  public ;  — without  inquiring  how  1 8  oo. 
fucvcL  thefe  cafes  theConrts  of  Common  Law  hath  given  a  remedy  ■ 
againft  a  marriedwoman  beyond  what  theCourts  of  Equity  would  ^"^^ 
aflford;  —without  examining  how  it  is  to  be  argued  that  afeme^  Wm; 
€Cfvertcaxk  execute  a  deed  of  reparation,  when,  in  order  to  execute 
any  deed,  (he  ought  to  be  a  ^^m^^/o/^;-^  without  inquiring  how 
we  are  to  maintain  that  her  contra6ls  are  good,  becaufe  (he  is  in 
a  ftate  of  feparation,  her  exiftence  in  that  ftate  ori^n^ing  in  a 
daed  or  contra^  executed  and  entered  into  before  ihe  is  fepa-  ^ 
nted; — without  faying  what  anfwer  we  are  to  give  to  the  Eccle- 
fiaftical  Courts  if,  upon  a  fiiit  of  reftitution  of  conjugal  rights, 
tliey  fhould  hold  that  it  is  not  in  the  power  of  die  parties  them- 
feivet  to  diflblve  by  volimtary  feparation  this  obligation  to  diC- 
cliaige  die  duties  arifing  out  of  that  particular  contrail* which 
was  finrmed  in  the  prefence  of  God; — without  inquiring,  whether 
if  diofe  Courts  Ihould  refuie  to  admit,  as  a  caufe  of  feparation, 
any  circumflances  upon  which  they  would  not  decree  a  feparar- 
tion,  tlie  Courts  of  Common  Law  would  grant  a  prohibition  to 
prev^it  their  proceeding  in  a  fuit  for  reftitution  of  conjugal 
rights; — without  examining  how  far  the  cafe  of  Rex  v.  Mead^ 
I  Burr.  542.,  which  eftablifhes,  that  a  man  having  agreed  to  live 
ieparate  from  his  wife,  Ihall  not  by  force  compel  her  to  re- 
turn to  him,  has  or  can  have  eftabliihed  that  a  deed  of  feparation 
executed  hytifeme'Caoert  binds  her  as  her  deed,  and  as  eife£lually 
as  if  ihe  was  fingle,  and  ought  to  be  enforced  by  courts  of  juftice 
through  all  its  confequences; — without  examining  at  prcfent 
what  is  the  true  principle  to  be  deduced  from  thefe  and  all  the 
fubfequent  cafes  capable  of  being  applied  to  the  contra6ls  of  mar- 
jied  women  having  executed  deeds  of  feparation,  and  having 
c^ertain  and  ample  or  reafbnable  maintenances,  or  having  uncer- 
tain or  infufficient  proviiions,  having  property,  or  not  having 
property  by  the  gift  of  the  huiband,  having  annual  allowances 
undiminiflied  or  altogether  anticipated  by  reafbnable  or  unrea- 
fixiable  expence; — without  examining  how  thefe  and  all  the 
fiibfequent  cafes  can  poffibly  be  reconciled,  and  how  far  we  can 
qsply  diat  principle,  whatever  it  may  be  when  once  afcertained, 
only  to  the  contrails  of  fuch  married  wometi,  or  to  their  other 
aAs  alfb  of  whatever  nature,  or  how  it  is  to  be  applied  to  their 
proper^;  — without  faying  more  on  thefe  cafes,  it  is  enough  for 
me  to  take  notice  that  Lord  Loughborough  in  Compton  v.  Cottin' 
Jm^  iH.  BL  350.  has  expreifed  himfelf  of  opinion  that  the  cafes 
alhided  to  are  not  to  be  confidered  as  completely  fettled^  and  that 
tht;  fiune  learnt  I^ord  in  a  fubfequent  cafe  of  L^ard^  v.  Joknfim^ 

3  Fez. 


Bkawlb 

V. 


»o8  CASES  IN  HILARY  TERM 

i8oo.        3  yez.  jun.  358.  declared  that  he  had  infinite  difficult  in  con- 
ceiving it  poffible  to  decree  performance  <^  a  deed  of  feparate 
maintenance; — it  is  enough  for  me  to  obferve,  that  in  Hyde  v. 
V^BA  s        Price.  3  Vez.  jun.  444.  as  lab<mou8  and  diligent  a  judge  as  ever 
iat  in  We/lmin/ler-hall,  the  pre&nt  Mailer  of  the  Rolls,  (after 
adverting  to  the  cafes  otCorbett  v.  Poelnitx^  Hatchctt  v.  Badddey^ 
and  Lean  v.  Schtdtzj  and  obferving,  that  Mr.  Juftice  Blackfbme^ 
in  his  laft  edition  of  his  commentaries,  continued  to  ftate  his  text 
conformably  to  the  <q)inion  delivered  by  him  19  the  Court  of 
Common  Pleasj  and  ailer  referring  to  CaudeU  v.  Shaw  and  Bead 
y.  Jew/bn,  to  obviate  the  conclufion  that  it  is  fo  fidly  eftaUtfiied 
as  tlie  editor  of  the  lafl  edition  of  the  Commentaries,  fuppofes^ 
that  Sijeme^ooert  with  a  feparate  maintenance  by  deed  is  to  all 
intents  and  purpofes  dk/emc-JoU^  fays  thus  much,  '^  In  every  one 
'^  of  the  cafes  that  have  occurred  it  has  been  uiiifonnly  under^ 
^'  flood,  that  the  a6iof  thewife,  or  of  the  hufband  and  wife  jointly, 
*^  cannot  either  by  cuflom  or  contra6l,  or  otherwife,  make  her  a 
^^Jeme-^fole  fb  as  to  be  fubje£l  to  the  procefs  of  the  law  as  foch, 
and  to  be  fued  as  femez-jbU  are  fued.     The  fame  do Arine  as 
that  of  Corbett  v.  Poelnitz  came  before  the  Court  of  Kin^s 
Bench  in  Gilchri/l  v.  Brown,  4  Term  Rep.  ^66.  and  EUah  v. 
**  Leigh,  5  Term  Rep.  679.  The  Court  evaded  the  queftion  hoir 
<<  far  Corbett  v.  Poelnitz  was  to  be  acquiefced  in  to  his  full  ex~ 
**  tent :  but  Lord  Kenyon  fhews,  that  he  entertained  a  doubt:. 
<^  upon  the  fubje6l ;  which  is  all  I  wifh  to  have  underflood ;  thaC 
'*  it  may  not  be  confidered  as  quite  acquiefced  in."     I  con- 
clude, therefore,  that  thefe  cafes  are  not  fettled ;  and  even  if 
they  were  fettled,  flill  if  the  cuflom  of  London  be  that  the  huf- 
band mufl  be  joined  with  the  wife  to  the  extent  of  making  the 
attorney  who  is  to  defend  her,  thefe  decifions  will  decide  nothiii|[ 
as  to  the  cafe  of  vl  feme-file  merchant  in  London  fued  without  her 
hufband  in  Wefimiiifter-haU.    This  brings  me  to  the  cafe  <tf  Cm^ 
dell  v.  Shaw,  which  is  the  lafl  I  fhall  have  occafion  to  mention, 
and  which  was  fubfequent  in  point  of  time  to  Corbett  v.  Poelnitx, 
and  the  .other  two  cafes  on  which  I  have  obferved.     Tliat  cafe 
proves  that  a  Jhne^overt  fble  trader  in  London  cannot  fue  with- 
out her  hufband  in  the  courts  at  fVe/tmin/ier.  And  if  this  be  ib^  I 
think  theconverfe/ieceflarily  fo^ows,  that  flie  is  not  liable  to  be 
fued  there  without  him.    In  this  view  of  the  cafe  it  becomuea  ua- 
neceffitry  to  advert  to  what  has  been  intimated  vpaa  the  count 
upon  an  account  ftated.  With  refpe£l  to  the  argument  of  incon^ 
venienoe,  which  has  b«^  urged,  it  is  fijdGdent  to  iky,  that  if  the 
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law  has  decided  that  2^feme-jble  trader  in  London  cannot  be  fued        1 8ao. 
eUewhere  than  in  the  city  courts,  thofe  who  deal  with  her  muft  ' 

take  their  remedy  as  the  law  has  given  it  to  them.     Whatever  *^** 

may  be  the  eSe&  of  the  prevailing  fafliions  of  the  times,  I  do  not  .^^"' « 
think  that  the  argument  of  inconvenience,  ariiing  out  of  thofe 
fiiihions,  can  at  any  time  be  relied  upon  againft  a  current  of  de- 
dficNis:  and  I  am  ready  to  lay,  that  if  the  policy  of  the  law  has 
withheld  from  married  women  certain  powers  and  faculties,  the 
courts  of  law  mufl  continue  to  treat  them  as  deprived  of  thofe 
powers  and  faculties,  until  the  kgiflature  dire&s  thofe  courts  to 
do  otherwife.  Much  of  what  has  been  faid  ought  perhaps  to  be 
eonfidered  as  aile6ling  my  judgment  only:  upon,  the  whole, 
however,  we  are  all  of  opinion,  that  the  judgment  of  the  Kin^s 
Bench  in  this  cafe  mufl  be  reverfed. 
Per  Curiam^  Judgment  reverfed. 


Stevenson  v.  Danyers.  */**" 

^5^.  337. 

0  a  Taun,  400. 

rpuE  Defendant  in  this  cafe  was  arrefled  on  a  writ  fued  out  againfl  4.  b.  hiving 
^   him  by  the  name  of  the  Honourable  George  AuguftusRkhard  a7«^,Wu^'«^ 
Ztoitver5,andabailbond  wasentered  intoby  which  the  Honourable  'gunft  him  by 
Augttfius  Richard  Butler  Danvas^  arrefled  by  the  name  of  George  5*c.*TuiL 
Aug^ftmi  Richard  DanverSj  together  with  his  bail,  became  bound  i>on<i  was  given, 
to  the  SJieriflFof  Middlefex,  in  the  fum  of  8000/.  conditioned  for  ^2!ld\fti^' 
the  appearance  of  the  faid  Augu/ltts  Richard  Butler  Danvers^  ar»  name  of  B,  c. 
refled  by  the  name  of  George A^guftusRichardDanvers.  The  real  co^ioncd  fiw 
name  ci  the  Defendant  was  Augiiflxis  Richard  Butler  Danversj  ^^^  appearance 
and  in  that  name  the  affidavit  to  hold  to  bail  was  made.  L  the  name  of 

On  account  of  this  variance  in  the  procefs,  a  rule  nifi  was  ob-  b,  c.  The  affi« 

-   .      J  «  J         ^     j»/' r  !_•  .     •  davit  to  hold  to 

tained  on  a  former  day,  to  diicharge  hun,  on  entering  a  common  bail  named  the 
qipearance,  and  at  the  fame  time  the  Plaintiff  in  the  a6lion  i>«^«i«nt  pro- 
obtainedf  a  rule  ni/i  to  amend  the  writ  ^ci^n  amended^ 

lar  fupport  of  the  former  rule  Shepherd  Seijt  contended,  that  ^^«  ^^*«'  "*** 
the  writ  mufl  be  founded  on  the  affidavit  to  hold  to  bail,  for  that  jeaed  an  appiL 
as  by  the  5  Geo.  2.  c.  27.  no  perfbn  can  be  holden  to  bail  for  any  ^!}°°  ^  ^ 
ium  under  10/.  without  an  affidavit,  in  this  cafe  either  the  writ  or  the  bail  bond : 
the  affidavit  mufl  be  held  to  be  izood  for  nothmxr,  and  the  Court  !>«].  w*^^  I*'- 

A^    •  1        /•        1  «»  1      r  7^*    T-r  1    «        ludicetotho 

muft  either  fupply  a  new  affidavit  or  a  new  wnt.     He  urged  that  (herifT. 
if  the  amendment  were  allowed  it  would  operate  to  the  injury 

of 
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1800.        of  the  bail,  who  might  have  been  willing  to  enter  into  the  bail 

bond  having  a  knowledge  that  the  writ  was  defe6iiv^  bnt  would 

not  have  done  fo  otherwife.     He  added  that  in  this  cafe  there 

pANVBit.      was  nothing  to  amend  by  as  the  affidavit  to  hold  to  bail  does 

not  appear  upon  record. 

Bayley  Serjt.  contra^  cited  Brcfome  v.  Hammond^  Barnes  lo* 

Hunt  V.   Kendrickf  2  BL  836.      Newnham  v.  Lav^  5    Term 

^Rep.  577.    Bourchierv.  Wittlej  i  H.Bk  291.  and  Garry.  S/uno, 

7  Term  Rep.  299. 

The  Court  thinking  that  as  the  affidavit  to  hold  to  bail  was  xig^t 
there  could  be  no  queflion  arifing  upon  the  flatate  which  requires 
the  affidavit  to  hold  to  bail,  and  that  the  writ  might  be  amended 
thereby,  difcharged  the  rule  for  entering  a  common  appearance, 
and  made  the  rule  for  the  amendment  abfolute,  without  prejudice 
to  any  application  which  the  bail  might  make  on  their  own  behalf. 

Afterwards  Shepherd  on  the  part  of  the  bail,  obtained  a  rule  to 
fhew  caufc  why  the  bail  bond  fhould  not  be  cancelled;  and 
Bayley  at  the  fame  time  obtained  a  rule  to  fhew  caufe  why  the 
fheriff  fhould  not  amend  his  return  in  order  to  make  it  con- 
formable with  the  amended  writ. 

When  thefe  rules  caipe   on  to^  be   difcufled  Shepherd  was 
called   upon  by  the  Court  to  begin.     Unlefs  the  arrefl  was 
warranted  by  the  procefs  at  the  time  when  it  was  made,  it  muft 
be  bad  .altogether ;  and  giving  a  bail  bond  can  be  no  waver  of 
any  defc6l   in   that  procefs.     llie  diilin6iion  is  between  an 
irregularity  and  a  defe6l  in  the  procefs;  the  former  of  which  may 
be  waved,  but  the  latter  not.  Goodwins. Pcnrp^  4  Term  Rep.  HTJ. 
and  Hiiffey  v.  Wilfon^  5  Term  Rep.  254.     Indeed  in  every  cafe 
of  an  application  to  cancel  the  bail  bond  for  an  irr^ulari^  in 
the  proceedings,  the  argument  would  apply  that  the  irr^ularity 
has  been  waved  by  the  a6l  of  giving  a  bail  bond.     In  fa6l  waver 
is  doing  fbmething  after  an  irregulaiity  committed,  where  the 
irregularity  might  have  been  corrected  before  fuch  a6l  dcme* 
Analogous  to  the  rule  in  the  cafes  cited,  is  that  which  has  been. 
adopted  in  the  cafe  of  fupplcmental  affidavits,  which  are  always 
refufed  where  the  original  affidavit  is  defective,  and  only  al- 
lowed where  they  are  ambiguous.  Green  y.RedJha}w{a).     The 
engagement  of  the  bail  is,  that  the  Defendant  fliall  appear  if  \x9 
has  been  properly  arrefled.  (6) 

{a)  Anttt  voL  1. 228.  is  to  make  the  Defendiuit  appear  accudio^ 

(^,'   In  Gai diner  v.  Ihtdgate^  i  ^Itrr.  51.     to  the  writ,  nnd  n<^t  accordmg  to  tht  coo- 
it  is  laiJ  that  *<  the  bail  bond  to  the  flieriff    dition  of  the  bond." 

Baylejf 
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Baj/ley  was  flopped  by  the  Court  1 800. 

Bejl  Serjt  on  the  part  of  the  flieriff  obferved,  that  by  the  fta-  ■ 

tute  of  23  H.  6.  c.  9.  the  baU  bond,  and  the  procefi  mull  coj-     ST«v£Nio» 
re^nd ;  that  in  the  prefent  cafe  the  bail  bond^lid  correfpond     Dantiu. 
with  the  proceis  as  originally  iflued,  but  that  in  confequencc  of 
the  amendment  which  had  taken  place,  a  variance  had  been 
created  between  the  writ  and  the  bail  bond,  which  would  pre- 
vent the  iberiff  from  bringing  an  aAion  on  thp  latter. 

Upon  this  t/ie  Court  difchargcd  the  rule  for  cancelling  the  bail 
iNmd,  and  made  abfblute  the  rule  for  amending  the  return,  but 
ordered  that  it  fhould  be  inferted  as  a  term  in  the  latter  rule, 
thai  no  proceedings  Ihould  be  had  againft  the  fheriff  without 
*  notice  being  firft  given  to  the  Court. 


AuDLEY  V.  Duff.  ^'^.  lotiw 

»y  HIS  was  an  a£iion  for  return  of  premium.    The  policy  was  on  ^^^"^yj'"  ^ 
-*■  the  fliip  Ceres  "  at  and  from  Oporto  to  Lt/nn,  with  liberty  to  from  Opo^oto 
touch  at  one  port  before  Lunru  to  deliver  wines,  and  to  proceed  -^;'*'»>«'«i»i»i>cr- 

j^«i  ji  ^n  1  1/.  ty  to  touch  at  any 

ana  iail  to  and  touch  and  Itay  at  any  ports  or  places  whatfoever  portsonthecoaft 
OD  the  coaft  afPortidgal  to  join  convoy  particularly  at  Li/hn/*  ^^^^^H^^^V'^^ 

o  *f  tf  x  w  %j  '      convoy  psrticu" 

with  thk  claufe  on  which  the  prefent  queftion  arofe,  ^'  at  the  Uriy  at  Lifiw  .- 
premium  of  twelve  fifuineas  v^  cent,  to  retiim  61.  if  the  Ceres  fail  *'  [^zwneu^fr 

'  o  -«^  ^  •/         cent,  to  return 

tBiM  conooyfrom  the  coafl  of  Portugal  and  arrive."  (a)  6/  M^tfaii 

ITie  caufe  wastriedbefore  Lord  Eldon  Ch.  J.  at  the  Guildhall  ^'^^^j/^^ 

Sittings  after  JlfiVA^/ma^  term,  when  the  following  circumftances  fv^a/ and  arrive.'* 

appeared  in  evidence. /—Lord  St.  Vincent  having  the  command  fr^  o^^J^ith 

on  the  JJ/bon  ftation,  and  finding  himielf  unable  to  afford  fepa-  a  iioop  and  cut. 

mte  CQDvoysfor  England  to  all  the  ports  upon  the  coaft  of  Par-  J^^^^hemde 

l^galf  dire^ed  the  Speedy  cutter  and  Kin^s-fi/her  to  go  to  Oporto  of  that  place  to 

and  convoy  the  trade  of  that  place  from  thence  to  Lijbon^  where  w^ce  itTasto 

they  were  to  he  in  the  bay  Douras^  without  entering  the  port  of  f^'^^^  ^^  <h* 

Lifitm  trade  un- 
der a  larger  con- 
fisr  EmgUMi,  In  the  way  from  0/orfo  to  Lifion  the  fleet  was  difporfed  bv  a  i^onn,  and* the  Cirr/i  jud;^* 
for  the  beft,  run  for  England  and  arrived,    i  leld  that  the  aflured  was  entitled  to  a  return  of  premiiun. 

(«)  At  the  time  the  rule  nifi  wat  ob-     PortugaP*  inftead   of  **  fail  with  convoy 
in   this  caufe,  a  like  motion  was     from  the  coaft   of  Ptrtttgul.**    The  two 


in    a  cafe  of  Everard  v.  Hailing'  cafes   were   now   argued   together,  but  it 

^,  the  circumftances  of  which  were  was  admitted  by  the  bar  and  tiie  bench  that 

pvYciiely  fimilar  with  this,  except  that  in  the  two  expreflions  were  the  fame  m  ef- 

civs  cknife  for  return   of  premium  the  (t&y  and  that  the  fame  conftru&ioa  muft 

wrcxdi  uled  were  **  depart  with  convoy  from  prevail  in  both  cafes.  , 

Li/bonj 
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i8o6.        Li/boHy  fo  as  to  become  chargeable  with  the  lA/bon  dutien* 
■  From  that  place  the  Itomtdus^  ArgOj  and  Alliance  were  ordered 

^^v^^  to  convoy  the  whole  trade  on  their  way  to  England  j  and  off  the 
J>vfr,  SciUy  I/les  the  Romttins  was  to  leave  them,  and  prote6l  the  ftdps 
bound  for  Ireland  to  their  place  of  deftination.  The  Oporto  fleet 
in  proceeding  to  lAfbon  being  diiperfed,  loft  the  convoy^  and 
the  Ceres  then  judging  for  the  beft,  run  for  Englaftd  and  aniTed* 
At  the  time  when  the  captains  of  the  Oporto  trade  left  that  port, 
they  conceived  that  they  were  to  proceed  dire6fc  for  England^ 
and  did  not  learn  the  contrary  until  they  received  their  failing 
inftru6Uons.  It  was  within  the  knowledge  of  all  parties  ]whai 
the  policy  was  underwritten,  that  the  coail  of  Portugalwus  much 
infcfted  with  privateers.  The  counfel  for  the  Defendant  con- 
tended, that  the  Ceres  never  left  the  coq/l  of  Portugal  with  con- 
voy. The  Lord  Chief  Juftice  direAed  the  jury,  that  as  the 
Oporto  trade  had  put  themfelves  under  the  convoy  of  thej^9an^ 
cutter  and  Kin^s-^fyher  which  formed  one  part  of  the  aggr^ate 
convoy  for  England^  they  had  thereby  deprived  themfelves  of  all 
power  of  afting  for  themfelves,  and  had  therefore  taken  their 
departure  from  the  coaft  of  Portugal  with  convoy.  He  obfenred 
that  the  liberty  given  to  the  Cei'es  by  the  poliey  to  touch  at 
other  ports  on  the  coaft  of  Portugali  did  not  vary  the  inference 
with  refpe6l  to  her  being  under  convoy  for  England  from  the 
moment  that  fhc  received  failing  inftru6lions.  A  verdiA  was 
found  for  the  Plaintiff,  with  liberty  to  the  Defendant  to  move  fyt 
a  nonfuit. 

Accordingly  a  rule  ni^  having  been  obtained  for  that  poxpofe 
on  a  former  day; 

Shepherd  and  Baylcy  Seijts.  now  fhewedcaufe.  It  appears  from 
the  cafes  that  a  fhip  is  held  to  have  failed  on  her  voyage  when  fhe 
has  quitted  her  port  of  loading.  Bond  v.  Nutt,  Cortvp.  60 1.  and 
TTiellUjffbfi  V.  Fergtiffon^  Doug.  361.  And  jf  Ihe  fail  with  a  convoy 
appointed  by  Government,  however  that  convoy  be  conftituted, 

it  is  a  fulfilment  of  a  warranty  to  fail  with  convoy.     Smith  r. 
Red/haw^  Park.  Infur.  349.  and  De  Gar  ay  v.  Claggett,  ibid  (a). 

Thefe  authorities  fhew  that  the  Ceres  did  depart  from  Oporto  with 

convoy  for  England*    All  conne£lion  with  the  coaft  of  Portugal 

was  at  an  end  as  foon  as  fhe  had  taken  her  departure  from  Oporto  i 

and  though  fhe  was  proceeding  to  the  'RB,y  Doyrasin  purfuance  of 

her  failing  orders  at  the  time  when  the  fleet  was  di^erfed,fhewaa 

{a)  FU.  €t,  IfEgninfi  v.  BewUie,  %  H.  B!.  551.     Park.Infur,  349.  «.  and  H'Mtr% 
v.Pigovft  »i.  339- 
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vot  the  lefi  upon  her  voyage  to  England,  Had  flie  been  or-  .1800. 
■dered  by  her  convoy  to  purfue  any  other  courfe,  flie  muft  have 
obeyed,  and  though  the  courfe  prefcribed  might  havo,been  very 
much  oiit  of  her  way,  yet  (he  would  not  have  been  guilty  of  a  Djrri 
deviation.  The  clauie  for  return  of  premium-  on  which  this 
qoeftion  arifes  muft/ receive  one  of  three  conftru6lions ;  ift,  if 
the  ihip  fitil  with  convoy  from  that  port  on  the  coaft  of  Portu- 
gtd  from  which  the  Oporto  convoy  fliall  fail ;  adly,  if  Ihe  fail 
.with  convoy  from  any  port  on  the  coaft  of  Portugal ;  and  3dly, 
tf  flie  fidl  with  convoy  from  the  laft  port  on  the  coaft  of  Portu- 
gal^ at  which  the  convoy  fhall^  touch.  If  either  of  the  two 
former  conftruftions  be  corre6l,  the  Plaintiffs  are  entitled  to 
recover ;  and  it  is  hardly  to  be  fuppofed  that  the  unden^riters 
when  the  policy  was  effe6ted  contemplated  the  third,  fince  it  , 
was  well  known  to  them  that  the  coaft  of  Poi'tu^al  was  infefted 
with  privateers,  and  it  was  not  therefore  their  intcreft  to  allow 
die  Ceres  to  go  from  Oporto  to  Li/bon  without  convoy,  in  order 
to  gain  the  return  of  premiuiti  by  departing  from  thence  with 
coDvoy. 

Vaatghan  BXiALens  Seijts.  in  fupport  of  the  rule.    It  may  be  ad- 
mitted that  when  the  Ceres  failed  from  Oporto  with  tjhe  Speedi/ 
cotter  and  Kin^s  Fi/kevj  flie  failed  with  convoy  on  the  voyage 
infixred.  ^  The  queftion  is,  whether  the  failing  from  Oporto  was  a 
faOingfrom  the  coaA  of  Portugal?  Thatwasacondition  precedent, 
and  iuilefiftri6lly  complied  with  tliePlaintift'cannot  recover.  The 
nndarwrilers  appear  to  have  had  two  rifks  in  contemplation;  ift, 
while  thefliip  was  on  the  coaft  of  Portugal j  toucliing  and  ftaying 
.at  the  ports  there,  until  flic  had  taken  her  final  departure  from 
thence;  2dly,  fromfuch  final  departure  till  her  amval  luEngland,- 
and  it  was  in  coi)fideration  of  being  relieved  from  a  part  of  the 
latter  rifk  that  the  premium  was  to  be  returned.     Now  though  it 
may  be  allowed  that  in  a  general  fenfe  the  convoy  from  Oporto 
was  a  convoy  for  England^  yet  it  may  alfo  be  coniidered  in  a 
more  limited  ienfe,  as  a  convoy  along  the  coaft  of  Pmtugal :  and 
it  is  very  clear  that  the  underwriters  did  not  mean  the  provifb 
for  a  return  of  premium  to  attach  until  the  Ceres  had  taken  her 
.departnre  froin  the  coaft  with  convoy  acrofs  the  Atlantic.     A 
*  pdlicyof  infurance  is  an  inftrument  in  which  matters  are  exprefled 
.with  peculiar  concifenefs.  The  Court  therefore  will  be  inclined  to 
give  cflfeA  to  every  word  employed :  but  in  this  cafe  the  words 
-**  from  the  coaft  of  Portugal**  muft  be  ftruck  out,  unlefs  they  be 
conftmed  to  mean  «*  from  the  diftridl  of  Portugal.*^  » 

_Toi-ii.  J  Lord 
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1 860.  Lord  Eldon  Ch.  J.     After  all  the  confideration  which  I  have 

^  been  able  to  beftow  upon  this  fiibje£l,  I  remain  of  the  fiune 

AoDiET  opinj(^  which  I^entertained  at  the  trial,  and  therefore  think  that 
Duff.  the  cafe  was  properly  decided  by  the  jury.  The  cafe  is  neither 
more  nor  lefs  than  this.  From  the  dil^ofition  of  the  enemy's 
force  it  happened  that  we  had  many  merchant  ihips  coUe&ed  in 
the  various  ports  of  Portugal.  Lord  St.  Vincent,  as  commander 
upon  that  ftadon,  was  to  provide  a  convoy  for  them  in  fiidi 
a  manner  as  he  ihould  think  beft.  With  refjpeA  to  manyof 
thofe  (hips,  it  could  hardly  be  afcertained,  at  the  time  when  the 
policies  Were  underwritten,  in  what  ports  they  were ;  tiioug^ 
indeed  it  was  underftood  that  the  Ceres  was  at  Oporto.  The 
uncertainty  therefore  under  which  the  parties  4aboared,  re^peA- 
ing  the  manner  in  which  the  ccxivoy  would  be  formed,  and  the 
place  from  which  it  would  depart,  created  the  neceffity  at  eat' 
ploying  the  expreffions  which  have  been  introduced  into  this 
f  policy.     The  afihred  agreed  that  on  the  fhip  being  inihred  from 

the  port  in  which  ihe  then  was  to  Lynn^  the  underwriter  flioiild 
have  12  guineas  jo^  ce7it.:  but  that  in  cafe  the  voyage  was  u»- 
dertaken  with  convoy,  tliere  Ihould  be  a  return  of  6L  per  cent. 
It  being  unknown  from  what  port  on  the  coaft  of  Portugal  the 
convoy  would  fail,  the  claufe  for  the  return  of  premimn  was  to 
be  adapted  td  the  circumftances  of  the  cafe,   llie  departure  with 
convoy  might  be  from  Oporto^  or  it  might  be  from  fome  other 
place ;  it  became  neceflary  therefore  to  introduce  fbme  esptefRtai 
which  e!xtended  to  fomething  more  than  a  mere  dq^arturefroin 
Oporto.   Had  the  infurance  been  from  P(9r/ttga/,  the  introdofiWoii 
of  the  words,  "  from  the  coafl  of  Portugal,*'  might  have  ftimifli^ 
an  argument  in  tlie  Plaintiff's  favour.     But  the  infuranoe  being 
from  Oporto  which  is  a  port  on  the  coaft  of  Portugal,  it  may  be 
Inferred  that  the  cdTured  intended  to  claim  a  return  of  premium, 
not  only  if  the  fhip  departed  from  Oporto  with  convoy,  but  tf  fbe 
departed  with  convoy  from  any  port  on  the  coaft  of  Partugqlj 
not  excluding  Oporto.     With  refpeA  to  the  liberty  given  by  the 
policy  to  touch  and  ftay  at  any  ports  on  the  coaft  of  Portugal,  \ 
think  it  quite  clear  that  when  the  fhip  departed  from  Oporto  vriAi 
convoy,  that  liberty  was  at  an  end.     It  muft  be  underftood  thfit 
fuch  liberty  was  given  to  the  Ceres  when  not  under  convoy ;  ftar 
then  only  iwould  fhe  be  in  a  fituation  to  exercife  it.     Having  in 
this  cafe  departed  from  Oporto  with  convoy,  the  policy  xmxft  be 
'  'confidered  as  if  the  above  mentioned  liberty  had  never  been  con- 
ceded.   The  only  fair  interpretation  of  the  agreement  is,  that  tlie 

14  afihrod 
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vfliired  fhpuld  have  the  benefit  of  the  policy,  though  £be  failed        1800. 

from  Oporto  without  convoy,  but  that  if  the  Cere^  failed  from      ^ 

Oporto^  which  is  on  the  coaft  oiPortugaly  with  convoy,  then  there       -^"^ '  «^^ 
ibould  be  a  return  of  premium.  Duff. 

Heath  J.  This  queflion  is  new  in  ipecie,  becaufe  it  has 
ariien  on  a  trania6lion  which  never  happened  before.  It  had 
been  ufual  for  dips  to  go  from  Oporto  to  Li/bon  to  meet  with 
coavoy.  But  in  the  prefent  inftance  it  was  thought  proper,  on 
account  of  the  number  pf  privateers,  to  fend  the  Speedy  cutter 
and  King^s  Fi/her  to  colle6l  the  trade.  There  are  however  . 
eflablifhed  principles  on  which  this  cafe  muft  be  decided.  It 
has  always  been  underftood  that  provifions  for  a  departure  witli 
convoy  have  relation  to  the  cuftom  of  trade  and  the  orders  of 
government,  and  ought  therefore  to  receive  a  liberal  conftruc- 
tion.  There  are  many  inft^nces  in  Paries  Infurance  where  fhips 
having  been  witrranted  to  depart  with  convoy  from  the  port  of 
Lmionj  but  the  convoy  having  been  appointed  to  fail  from  the 
DawnSf  or  from  SpitAead,  reference  has  been  had  to  the  orders  of  p^,  166. 
government,  and  the  warranties  havd  been  held  to  be  fulfilled 
by  joining  convoy  at  thofe  places  (a).  It  was  contended  that  we 
Ihoald  in  efieA  ftrike  out  fome  of  the  words  of  the  policy  if  we 
decided  in  favour  of  the  Plainti£P;  but  that  argument,  if  jufl, 
would  apply  to  thofe  cafes  to  which  I  have  alluded  where  fliips 
have  been  warranted  to  depart  with  convoy  from  the  port  of 
Londoru  The  queftion  is,  what  was  to  be  the  terminus  a  quo  F 
as  to  which  I  think  the  cafes  cited  are  dire6ily  in  point  I  am 
clearly  of  opinion  that  the  event  has  happened  on  which  the 
contiaA  for  a  return  of  premium  was  to  attach,  and  if  any  doubt 
could  be  entertained  upon  the  words,  they  muil  be  conftrued 
mofi  &vourably  for  the  aflured.  The  underwriters  engaged 
to  retium  the  premimn  and  verba  fortius  accipiuntur  contra  pro" 
ferentevum 

RookeJ.  Since  this  rule  was  firft  moved  for  I  have  entertained 
ibme  doubts  upon  the  fubje£i,  but  am  now  fatisfied  that  the  verdi6i 
is  right.  The  premium  was  given  on  a  war  rilk :  the  Ceres  there- 
fore was  ^t  liberty  either  to  touch  and  flay  at  any  of  the  ports  of 
Portugal^  with  a  view  to  obtain  convoy,  or  to  fail  dire6l  for  JSfzg- 
i^B^2  without  convoy;  but  if  fhe  obtained  convoy  then  a  part  of 
the  premium  was  to  be  returned.  Now  in  this  cafe  there  was  a 
convoy  appointed  by  relays  to  proteA  the  trade  to  England;  and 
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1800.  the  captain  of  the  Ceres  having  failed  with  that  convoy  with  a 
^  bond^fide  intention  to  proceed  for  England^  the  provifo  for  a 
return  of  premium  has  been  complied  with.  Had  the  flijp  been 
Durr.*  warranted  to  depart  with  convoy,  flie  would  have  been  under  the 
iieceffity  of  leaving  Oporto  with  the  Speedy  cutter  and  the  Kin^s 
Fijher ;  and  her  io  doing  would  have  amounted  to  a  fulfilment 
of  the  warranty.  It  is  true  that  the  policy  is  made  by  the  broker 
of  the  afliircd;  but  the  undertaking  to  return  the  premium,  is  the 
undertaking  of  the  underwriters,  and  muft  therefore.be  con- 
.   ilrued  moft  ftrongly  againft  them. 

Rule  difcharged* 

Aj  10  the  rari- 

«iice,  a  £fl^,  1.  -_ 

450.  White  v.  Wilson. 

DecUration  by  a'  A  ssuMPSiT.  The  I  ft  count  of  the  declaration  ftated  "  that 
Md^the  a?cM  *  heretofore,  to  wit,  on,  ^c.  at,  ^c.  in  confideration  that  the 

price  of  a  negro  Plaintiff  on  the  retainer  and  at  the  fpecial  inftance  and  requeft  of 
flave  earned         ^j^^  Defendant,  would  enter  himfelf  and  fkrve  as  chief  mate  of  and 

**  during  a  certain 

voyage  from  the  on  board  a  certain  fliip  called  the  Sxoallow,  whereof  the  Defendant 
t^coafttof**  ^°  ^^  mafter,  during  a  certain  voyage,  to  wit,  a  certain  voyage^^tww 
^r/Vtf,  and  from  the  port  of  London  to  the  €oa/f  of  Africa^  and  from  thence  to  the 
j^"X/T"at  W^J^  Indies,  which  the  faid  ftiip  was  then  about  to  make,  dur- 
the  trial  it  ap-  ing  which  faid  voyage  certain  negro  flaves  were  intended  to  be 
ardd«thaT  ihe  P^^chafed  ou  the  coaft  of  Africa^  and  to  be  carried  and  conveyed 
voyage  was,'*from  from  tliencc  in  the  faid  fliip  to  the  We/l  Indies^  and  there,  to  wit, 
Ir^",  u^nln^n."  in  the  Wefllndies^tove&id,  tobcfold,  he  the  Defendant  undertook 
tended  voyjge  to  and  promifed  the  Plaintiff  to  pay  him  at  and  afler  the  rate  of  6L 
jiMcaforaivg,  ^y  ^he  month,  for  each  and  every  month  during  the  faid  voyage, 
from  thence  to  and  alfo  fo  much  money  as  fhould  be  the  average  price,  at  and 
^uAmtriel  I'nd  for  which  ouc  of  the  faid* negro  flaves,, fo  to  be  purchafed^  car- 
afteniards  to  ried,  couveyed,  and  fold  as  aforefaid,  fliould  be  fold  in  the  Weft 
£rltah!  or  to"  Indies  aforefaid :"  it  then  avenged  that  the  Plaintiff  did  enter  him- 
her  dciiixiring  ^^  felf  jis  chief  mate,  and  that  the  fhip  failed  from  Ijondon^  on  her 
and  that  no  men-  ^^^  intended  voyage,  "  and  in  the  courfe  thereof  proceeded  to 
tion  was  made  in  Africa  aforefaid,  and  from  thence  to  the  Weft  hidies  aforefaid, 
averace  price  of  wid  there,  to  wit,  at  the  Weft  Indies  aforefaid,  afterwards,  to  wit, 
aivrgroiiave:  qh,  Sfc.  completed  and  ended  the  faid  voyage,  the  fame  having 
riance  b-tween    Continued  a  long  fpace  of  time,  to  wit,  the  fpace  of  eleven  months;* 

the  defcriptton  cf 

the  voyage  in  the  declaration  and  the  articles  was  fatil,  though  the  captain  put  an  end  to  the  voynge  in  tbt 
IVeJiJndiesy  and  difcharged  the  crew  there,  and  though  the  defcription  of  the  voyage  in  the  decUration  was 
uotitr  zfciliceti  held  also  that  the  contrad  for  the  average  price  of  a  negro  flavc  in  addition  to  the  vra^ea 
was  roiJ,  nw  bcJii§  included  in  the  articles  according  to  the  %  Geo.  2.  r.  36. 

that 
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that  the  Plaintiff  ferved  as  chief  mate  during  the  faid  voyage ;        1 800. 

that  divers  negro  flaves  were  pnrchafed  on  the  coaft  of  Africa^      ' '• — 

and  carried  to  the  Jfe/l  Indies^  and  there  fold,  and  that  the       w^»t£ 
average  price  for  which  they  were  fold  wxis  53/. ;  that  by  reafon       Wn  jok,; 
of  thefe  premifes  the  Plaintiff  became  liable  to  pay  661.  in  refpe£l 
of  the  monthly  wages,  and  53/^  as  the  average  pidce  of  a  negro 
flave.     The  2d  count  ftated  the  Defendant  to  have  promifcd 
*^  that  over  and  above  certain  fums  of  money,  at  and  after  a 
certain  rate  by  the  month  then  and  there  agreed  to  be  paid  by 
the  Defendant  to  the  Plaintiff,  in  relpc6l  of  his  faid  fervice 
during  the  iaiA  laft-mentioned  voyage,  he  tlie  laid  Defendant 
would  pay  to  the  faid  Plaintiff,  fo  much  money  as  fhould  be  the 
average  price,  at  and  for  which  one  of  fuch  negro  Haves  to  be 
purchaied,  carried,  conveyed,  and  fold  as  lail  aforefaid,  fliould  be 
Jibld  in  the  fVeJi  Indies  aforefaid ;"  in  all  other  reipeds  it  re- 
i^bled  the  ift  count     There  were  alio  counts  in  indebitatus 
affumpjit  for  wages,  work  and  labour,  money  paid,  had  and  re- 
ceived and  on  an  accouftt  ftated.     Plea,  JVbn  ajfnmp^t. 

At  the  trial  before  Lord  Eldon  Ch.  J.  at  the  Guildhall  fittings 

after  laft  Hilary  term,  it  appeared  on  the  produ6lion  of  the  fhip'* 

articles,  that  they  were  intitled  "  Articles  of  agreement  between 

the  mafter,  officers,  mariners,  feamen  and  feafaring  men  of  the 

Aip  SwaUaWi  bound  from  the  port  of  London^  upon  an  intended 

voyage  to  the  coaft  of  Africa  for  flaves,  from  tlience  to  the  We/t 

Jtndies  or  America,  and  afterwards  to  London  in  Great  Britain 

or  to  her  delivering  po^t  in  Europe;^  and  that  the  rate  of  wages 

inferted  in  them,  agreed  with  that  claimed  in  the  ift  count,  but 

no  mention  was  therein  madeof  any.  fum  of  money  to  be  paid  to 

the  Plaintiff,  as  the  average  price  of  a  negro  flave.    It  was  then 

proved  that  the  chief  mate  on  board  fliips  employed  in  the  flave 

trade,  ufually  receives  in  addition  to  his  wages  the  average  price 

of  one  or  two  negro  flaves  according  to  his  contrail,  provided 

lie  does  not  miflbehave  himfelf,  ^nd  that  in  this  cafe  the  Defends 

ant  had  agreed  to  allow  the  Plaintiff  the  average  price  of  one 

negro  flave  beyond  his  wages.     It  was  alfb  in  evidence  that  the 

captain  on  his  arrival  in  the  Wejl  Indies^  broke  up  the  voyage 

and  difcharged  the  crew.     Two  obje6lions  were  made  to  the 

Plaintiff's  recovery;  ift,  that  as  the  2  Geo.  2.  c.  36.  had  provided 

that  aD  agreements  for  wages  between  captains  and  their  crews 

ihould  be  made  in  writing,  the  contra6l  for  the  average  price 

of  a  n^o  flave,  could  not  be  fuperadded  to  the  articles :  2dly, 

that  there  was  a  material  variance  between  the  defcriptipns  of 

I  J  th€ 
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1800.       the  voyage  in  the  declaration  and  the  evidence.    A  verdiA  wa* 
found  for  the  Plaintiff,  with  liberty  to  the  Defendant  to  move 

White         jj^j.  ^  nonfuit 

WiLioH.  A  rule  ni/i  for  that  purpofe  having  beep  obtained ; 

Ijcns  and  Bayley  Soijts.  now  (hewed  caufe;  and  obferved  that 
the  articles  produced  at  the  trial  which  bore  date  the  day  after 
that  on  which  the  37  Geo,  3.  c.  90.  impofing  a  new  ftamp,  took 
effe^  had  only  the  old  damp;  they  contended  therefore  that' as 
by  the  2  Geo,  2,  c,  'i6,f,^,  it  is  provided,  that  the  articles  (hall 
be  produced  by  the  mailer,  and  that  the  Teaman  ihall  not  fiul  in 
his  fuit  for  want  of  fuch  articles  being  produced,  the  fair  coo- 
ftrhfiion  of  that  claufe  was,  that  the  articles  ihould  be  produced 
ih  fiiCh  a  ftate  as  to  be  good  evidence,  but  that  not  having  the 
proper  ftamp  in  this  cafe,  they  muft  be  confidcred  as  not  haviiig 
been  produced  at  all,  and  confequently  the  obje£lion  of  variance 
between  the  declaration  and  the  articles  did  not  ariie.  [Bnt.the 
Court  faid,  that  if  the  Plaintiff  were  permitted  to  go  into  parol 
evidence  wherever  the  articles  produced  were  on  an  improper 
ftamp  or  otherwife  defeilive,  it  would  amoimt  to  a  repeal  of 
thofe  legiflative  provifions  which  direcl  that  fuch  agreements 
Ihall  be  in  writing  and  in  a  certain  form.]  They  then  contended, 
ifl,  that  the  2  Geo,  7,,  c.  36.  appHes  only  to  contrafts  for  wages 
in  the  ftri6l  fenfe  of  the  word,  and  not  to  any  collateral  perqui- 
fites  agreed  upon  between  the  parties,  which  need  not  be  fpeci- 
fied  in  the  articles ;  2dly,  with  refpeft  to  the  variance,  that  th< 


eontra6l  in  queilion  was  originally  in  the  alternative,  and  mighi 
terminate  in  the  Wejl  Indies^  and  therefore  the  voyage  which  wi 
the  true  confideration  of  the  Plaintiff's  demand,  and  fo  undef*— 
ftood  between  the  parties,  was  corre6lly  fet  out ;  or  at  any  rtXjG 
being  only  introduced  in  that  part  of  the  declaration,  which  ftateiff 
the  inducement  for  matting  the  contrafl,  and  under  ajcilicety  it 
might  be  rejefled  as  an  immaterial  averment  (a);  for  as  it  would 
have  been  fufBcient  to  have  alleged  generally  "  a  certain  voyage,* 
and  then  to  have  proved  that  voyage  from  whence  the  earnings 
accrued,  the  declaration  might  be  read  fo  as  to  avoid  the  va- 
riance by  leaving  out  the  dofcriiition  of  the  voyage.     They  ob- 
ferved that  in  Bri/low  v.  JVrighf^  Dong,  66^,  the  variance  which 
was  there  held  fatal,  was  not  under  Hjciliccty  and  referred  to  thi? 
feveral  cafes  of  Savage  v.  Smii/iy  2  J3l,  11 01,   Frith  v.  Gray  citec 
in  tlie  note  to  DrtW)ij  v.  Tivijs^  4  Term  Bcp,  56 1.  ahd  Peppin: 

{m)  If  an  averment  be  material,  putting      Gtimzvo$J  r.  Barrilt^  6  Term  Rep.^li 
It  under  a  fcUitei  ui!l  never  mkke  it  im-      'Jvhnfons.  Picket^  E.  25  Geo.^.  B.H.  ci 
material-    Fefe  v.  Fijicr^  4  Term  R^p.  590.      per  Lanrtnce  J.  6  Term  Ref.  463. 

Solomc 


ternative  contn€t,  that  the  party  who  had  was  not  a  coocrati  in  the  alternative,  but 

Qoc  tW  opcioi),  could  not  ft^te  it  as  an  ah-  merely  a  contra^  depending  on  a  contia« 

folute  contrail.     Lord  MMmfoU,  indeed,  gency,  and  therefore  not  within  the  above 

there  laid  down  that  if  the  option  had  been  rule  applicable   to   alternative  contrails. 

Wflie  party  pleading,  it  had  been  otherwife.  However,  in  the  fubfequeot  cafe  of  Tate 

Oothcauthorityof  thjsdidum,  it  wascon-  v.  JVellingt^  ^  Term  Rep, SZ^»  the  Court 

tended,  in  CburebiU  v.  Wilkins^  i  Term  held,  that  the  Defendant  could  not  plead  « 

i?^.447.  thatac9Qtra£t  in  the  aUemaive,  contract,  which  was  in  the  alternative,  9$ 

whitxt  ijie  option  is  xn  the  party  pleading,  an  abfolute  contra^,  chough  the  option 

may  be  ftated  as  an  abfolute  contra^ ;  and  was  in  himfelf.    See  alTo  Perry  v.  Pottery 

tlus  feens  to  have  been  admitted  by  But-  %  E»tfi  a.  S.  P.  and  Sbt/^hoA  v.  Saufdtrsf 

Itr  S.;  for  his  retlbning  went  to  Ihevv  that  2  £oJl^\,  in  moth  S.P. 
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Sohmmsy$  Term  Hep.  496.  to  ihew  that  an  averment  need  not  be        1 800. 
proved  where  the  declaration  can  be  deemed  perfe6l  without  it.  » 

Shepherd  and  Vaughan  Seijts,  contra^  after  citing  Web/ler  v.       White 
De  Tqfletf  7  Term  Rep.  157,  where  three  privilege  flavea  agreed       Wii.*ok, 
to  be  given  in  addition  to  wages,  were  held  to  be  wages,  and 
Iherefore  nof  infurable,  were  itopped  by  the  Court 

Lord  Eldon  Ch.  J.    I  was  rather  of  opinion  at  the  trial  thai 

this  voyage  was  capable  of  h^ing  reprefented  merely  as  a  voyage 

from  Lcmdon  to  Africa  and  from  thence  to  the  We/l  Indies:  and 

that  although  the  voyage  defcribed  in  the  articles  was  a  voyage 

from  the  port  of  London  to  Africa^  from  thence  to  the  tVe/i 

Indies  or  America^  and  afterwards  to  London  in  Great  Britain 

cr  to  her  delivering  port  in  Europe,  yet  that  the  latter  part  of 

the  defcription  was  not  binding  in  a  cafe  m  which  there  was  no 

delivering  port  in  Europe^  the  captain  having  brcdcen  up  the  y 

Yoyage  in  the  We/l  Indies^  according  to  the  option  which  feemed 

to  have  been  vefted  in  him.     I  doubted  whether  it  was  not  a 

contract  in  the  alternative;  and  if  fb,  whether  it  was  not  fuffi- 

cient  to  describe  that  voyage  which  had  really  taken  place  (a). 

I  am  now,  however,  inclined  ftrongly  to  a  contrary  opinion,  and 

think  that  the  declaration  Ihould  have  fpecified  the  agreement 

as  it  was  ilated  in  the  articles.     The  contrail  in  the  akernative 

ihould  have  appeared  upon  the  record,  and  the  fa6l  of  the  voyage 

having  terminated  in  the  We/l  Indies  ihould  have  been  averred. 

And  this  will  be  fbund  to  be  the  more  neceffary,  if  we  attend  to 

the  policy  of  Jhe  various  aAs  of  parliament  which  have  provided 

diflerent  forms  of  articles  for  diiferent  voyages.     With  refpe6l 

to-  the  additional  perquifite  of  the  average  price  of  a  negro  Have, 

it  is  impoffiUe  to  confider  it  in  any  other  light  than  that  in  which 

it  was  confidered  in  fVe^er  v.  De  Til/lct^  nap)e)y,  as  wages.    \i 

the  legiflature  have  decided  that  all  agreements  for  wages  fbal} 

be  in  writing,  and  the  practice  be  hot  to  put  in  writing  contrails 

(4)  Sff  Layton  v.  Pearse^  Doug.  1$*     deliver  tallow  at  4/«  per  ftooe,  and  fo  roudi 
where  it  was  decided  in  the  cajfe  of  an  al-     more  as  the  Plaintiff  paid  to  any  othert'* 


tbm  cootrid  In  ih4t  caie  which  was  **  to 
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i3oo.        for  the  price  of  one,  two  or  more  flavee^  that  praAice,  H 
to  prevail,  may  be  madb  the  means  of  evadmg  the  provifiona  of  • 

^r"    •   the  aft. 

Wilson.  Heath  J.     I  am  of  the  fame  opinion.     It  is  not  fiifficient 

for  the  Plaintiff  to  ftate  in  his  declaration  "  a  certain  voyage,** 
as  the  confideration  of  his  wages ;  but  he  muft  fpecify  what  that 
voyage  was. 

RooKE  J.     Of  the  fame  opinion. 

Rule  abfblute. 


F.4.  iirh.  GOODTITLE  CX  dcm.  WaNKLEN  V.  BaDTITLE. 

Affidavit  offer-  Jjr/iLLiAMS  Serjt  moved  for  judgment  againft  the  cafual 
roadcbya p^.^  ejcdor,  and  mentioned  that  the  affidavit  of  fervice  was 

whoftvvihede,  qq(;  made  by  the  perfon  who  ferved  the  declaration,  but  by  a 
and  heud  it  ex-  pcrfou  who  fworc,  that  he  law  the  tenant  in  poffeffion  ierved, 
)>iaincd,  to  the     2caA  heard  the  perfon  who  ferved  him  with  it  acquaint  him  with 

tenant  in  rofi\;f-      .  .  ,  •i»iii'i^» 

lion,  is  lufHcient   the  true  mtent  and  raeamng  ot  the  declaration  and  notice. 
to  entitle  the  The  CouH  held  this  affidavit  fufficient 

Plaintiff  to  judg- 
ment againll  the  cafual  eje^lor. 


FiLiiih.      W.  Main  WARING,  G.  B.  Main  waring,  and  T.  Chat- 

8  Ftz.  >n.546.  TERIS  V.  NeWMAN. 

Ajfumpfit  by  A.   'T^HE  declaration  in  this  cafe  ftat^  "  that  one  James  Branier^ 
2>.  astna  onhe  ^^^  ^^'  *^  ^^*  made  his  certain  note  in  writing  common!]/* 

indorfers  of  a  called  a  promiflory  note  his  own  proper  hand-writing  beingr 
drawn  b/ jE.^in  thereunto  fubfcribed  bearing  date  the  fame  day  and  year  afore- 
favour  of  c.  D.  fiud  and  then  and  there  delivered  the  faid  note  fo  fubfcribed 
then'ill"2ef '  ^  ^^^  ^^^^  WiUiam  Newman  and  one  James  Brander  and  one 
(hip  and  by  thtm  Thomus  Chatteris  carrying  on  trade  together  in  partnerfliip 
and'^c^  pka  in  Under  tlie  name  ftyle  and  firm  of  Newman  Branier  and  Chat-' 
bar  that  c.  one  tei'is  by  which  faid  note  the  faid  James  Brander  two  months 
iiii.bieas'anii!*  ^^^  ^^^^  promifed  to  pay  to  the  order  of  the  idld  WilUam 
dorfer,  together  Newman  James  Brander  and  Thomas  Chatteris  by  the  names 
good  oil  facial  ^^^  defcription  of  Meflrs.  Newman  Brander  and  Chatteris  28ooiL 
demurrer.  value  in  account.       And   the   faid    William  Newman  James 

Brander  and  Thomas  Chatteris  to  whofe  order  the  payment 
of  the  faid  fum  of  monev  in  the  iaid  note  contained  waar 
thereby  apjiointed  to  be  made  afterwards  and  before  the  pay. 

men 
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ment  of  the  iaid  fum  of  money  iri  the  fiud  note  contained  or  any  1 800. 
part  thereof  and  before  the  time  thereby  appointed  for  fuch 
payment  to  wit  on  S^c.  at  tSfc,  indorfed  the  faid  note  the  hand- 
writing of  one  of  them  on  their  joint  and  partnerihip  accomit  Niwman. 
and  in  their  joint  and  partnerihip  name  ftyle  and  firm  of  Nev^- 
man  Brander  and  Ckattef'is  being  thereunto  fubfcribed  and  hf 
that  in^orfement  appointed  the  contents  of  the  faid  note  to  be 
paid  to  the  faid  WiUiam  Maitmaring  George  Boulton  Mairmar^ 
ing  and  Thomas  Chatteris^  and  tlien  and  there  delivered  the 
iaid  note  fo  indorfed  to  the  faid  WiUiam  Mainwaring  George 
Bmdton  Maiivwaring  and  Thomas  Chatteris  of  which  faid  in- 
dorfement  fb  made  upon  the  faid  note  ns  aforefaid  the  iaid 
James  Brander  afterwards  to  wit  on  8fc,  at  S^c*  had  notice.  And 
the  iaid  William  Maiivmaring  George  Boidton  Mainwaring  and 
Thomas  Chatteris  aver  that  afterwards  and  when  the  iaid  note 
became  due  and  payable  (to  wit)  on  4r.  at  ^c.  they  the  iaid 
William  Mainwaring  George  Boult&n  Mainwaring  and  Thomas 
Chatteris  ihewed  and  prefented  the  faid  note  fb  indoried  as 
aforeiaid  to  the  iaid  James  Brander  for  his  payment  of  the  faid 
ium  of  money  therein  contained  and  then  and  there  required 
him  to  pay  the  fame  But  the  faid  James  Brander  did  not  then 
or  at  any  time  whatibever  pay  the  faid  fum  of  money  in  the  iaid 
note  mentioned  or  any  part  thereof  but  then  and  there  wholly 
refoied  to  to  do  of  all  which  premiies  the  iaid  William  Newman 
James  Brander  and  Thomas  Chatteris  ailerwards  to  wit  on  4*^.  at 
ijr.  had  notice  By  reaibn  of  all  which  premiies  and  by  force  of 
the  ilatute  in  that  cafe  made  and  provided  the  faid  William  New^ 
man  became  liable  to  pay  the  iaid  William  Mainwaring  George 
Botdton  Mainwarifig  and  Thomas  Chatteris  the  faid  fum  of 
money  in  the  faid  note  mentioned  and  being  ib  liable  the  &id 
WiUiam  Newman  in  confideration  thereof  afterwards  to  wit  on 
^.  at  i^c,  undertook  and  to  the  iaid  WiUiam  Mainwaring 
George  Botdton  Mainwaring  and  Thomas  Chatteris  then  and 
there  faithfully  promifed  to'pay  to  them  the  if^d  fum  of  money 
in  the  faid  note  mentioned  when  he  the  faid  WiUiam  Nemman 
ibould  be  thereunto  afterwards  requefted.''  There  were  alio 
counts  in  indebitatus  qjfftmpjlt  for  money  had  and  received, 
money  paid,  and  money  lent,  and  on  an  account  itated,  in  each 
of  which  WiUiam  Newman  was  ftated  to  be  indebted  to  WiUiam 
Mairewaring^  George  Boulton  Mainwaring^  and  ThomasChatteriSf 
and  in  confideration  thereof,  to  have  promiied  to  pay  to 
tfaem  7000/.  lliefe  counts  were  fi>Uowed  by  the  conunon 
breach  that  WiUiam  N.ewman  had  not  paid  to  die  faid  WiUiam 

Mainr    - 
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1 800.       Mainmaring^  George  BouUon  Maifmaringf  and   mamas  Qkai^ 
'  teriSf  or  either^  them,  4*^. 

Mainwarino  Pleas.  i&,  Ncnp ajiimg/it.  adly,  ''That  the  &dd  Thomas 
Newman.  ChaUerisj  one  of  the  iaid  payees  and  indorfers  of  the  iaid  pro- 
mifibry  note  in  the  firft  count  of  the  faid  declaration  mentioned^ 
is  one  and  the  fame  perfbn  with  the  faid  Thomas  Chatteris  one 
of  the  faid  Plaintiffs,  and  not  other  or  different,  and  that  the 
faid  feveral  promifes  and  undertakings  in  the  faid  declaration 
mentioned  were,  and  each  of  them  was,  made  by  the  faid  ffittiam 
Newman  together  with  the  faid  Thomas  Chatteris^  jointly,  and 
not  by  him  the  faid  William  Newman  feparately  from  and  with- 
out the  faid  Thomas  Chatterisy  to  YnijSfc.  And  this,  ^-r.  Where- 
fore 4-^." 

To  this  fecond  plea  there  was  a  fpecial  demurrer  afligning 
for  caufes  ''  that  the  faid  William  Newman  hath  not  in  or  by 
that  plea  traverfed  or  denied  the  making  by  him  the  faid  William 
Newman  of  the  &id  promifes  or  undertakings  in  the  faid  de» 
daration  mentioned,  nor  hath  he  thereby  confefled  and  fu& 
fidently  avoided  the  fame.  And  alfo  for  that  the  faid  WilUam 
Newman  hath  thereby  attempted  to  plead  in  bar  of  the  aAion  cf 
'  the  faid  William  Mainwaring,  George  BouUon  Mainwaring^  and 
Thomas  Chatteris^  matters  which  ought  to  have  been  pleaded,  if 
at  all,  in  abatement  of  the  original  writ  of  the  faid  William 
Mninwaringj  George  BouUon  Mainwaring^  and  Thomas  Chat' 
teriSf  and  not  in  bar  of  the  faid  a6liop.  And  alfb  for  that  the 
fame  plea  doth  not  mention  but  wholly  omits  the  faid  Jatnes 
Brander  the  other  payee  and  indorfer  in  the  firft  count  of  th« 
faid  declaration  mentioned  of  the  faid  promiflbry  note  therein 
mentioned.  And  alfb  for  that  the  matters  contained  in  the 
fame  plea  are  wholly  immaterial  and  contain  no  anfwers  to  the 
laid  declaration  of  the  faid  William  Mainwaring^  George  Bad- 
ton  Mainwaringf  and  Thomas  Chatteris^  and  that  the  fame  is  in 
other  reQ>e£l8  evafive,  argumentative,  and  informal." 

Lens  Serjt.  in  fiipport  of  the  demurrer.  The  fubjeA  of  the 
Defendant's  plea  is,  not  that  the  fame  perfbn  is  Plaintiff  and 
Defendant,  but  that  one  of  the  Flaintiffi  being  alfo  one  of  the 
payees  might  have  been  made  a  De&ndant  Of  this  the  Deftni- 
dimt  might  have  taken  advantage  by  plea  inabatement,but  having 
omitted  to  do  fb,  the  Court  will  not  now  take  notice  that  this 
matter,  which  is  the  proper  fubje6l  of  a  plea  in  abatement,  appears 
on  the  record.  Deering  v.  Moor^  Cro.  Eliz.  554.  Cabell  v.  Fatig^ 
kauj  I  Saund.  291.  Addtfon  v.  Overendj  6  Tam  Rep.  ^66.  The 
courfe  which  the  Defendant  fhouid  have  purfued  is  this)  he  (hould 

firft 
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i!rift  have  pleaded  in  abatement,  that  T.  Chatteris^  one  of  the        i8oow . 

payees,  was  not  joined  as  a  Defendant,  and  then  upon  his  being     — 

made  a  Co-defendant,  he  fliould  have  pleaded  m  bar  that  the  Wa"*^;^*'*» 

iame  perfbn  was  made  a  Plaintiff  and  a  Defendant.     If  it  be     KmrMAW. 

infifted  that  this  could  not  have  been  pleaded  in  abatement  be* 

Caufe  abetter  writ  could  not  have  been  given,  it  may  be  obferved, 

that  it  is  not  an  invariable  rule  that  a  better  writ  muft  be  given 

in  fuch  a  cafe.      Symonds  v.  Parmenter^  2  Str.  1 269.  {a)     In 

this  cafe,  however,  a  better  writ  might  have  been  given,  fince  by 

fuch  a  writ  as  has  been  fuggefted  all  the  payees  would  have  been 

made  Defendants  in  the  fuit.     Though  pCThaps  it  may  appear 

on  the  face  of  the  firft  count  that  the  fame  perfbn,  who  is  one 

of  the  Plaintiffs,  ought  to  have  been  made  a  Defendant,  yet  this 

oblervation  does  not  apply  to  the  three  iaft  counts,  where  the 

coritrafi;  is  alleged  to  have  been  made  with  Newman  only.     It  is 

true,  that  the  plea,  which  is  pleaded  to  the  whole  declaration, 

avers  that  the  feveral  promifes  were  made  by  Newman  coupled 

with  others ;  but  that  is  only  the  fiibjefl  of  a  plea  in  abatement 

to  the  three  laft  counts,  upon  the  &ce  of  which  it  does  not  appear 

that    T.  Chatteris  may  be  both  Plaintiff  and  Defendant :  the 

plea,  therefore,  being  pleaded  to  the  whole  declaration,  is  bad. 

Befides,  the  promifes  being  jointly  made  by  Neisman^  one  James 

Branderj  and  Thomas  Chatteris^  the  Defendant's  plea,  which 

ftates  them  to  have  been  made  by  Newman  and  Chatteris  only, 

is  on  that  account  alfo  incorre6l. 

Heywood  Serjt  contrd.  As  it  was  impoffible  for  the  Defen- 
dant in  this  cafe  to  give  a  better  writ  to  the  Plaintiff,  he  could 
not  plead  in  abatement;  and  as  it  was  neceflary  to  introduce 
upon  the  record  the  fii6i  of  the  promifes  being  made  jointly  by 
the  Defendant  and  one  of  the  Plaintifis,  the  Defendant  was 
compelled  to  adopt  the  fpecial  plea  in  queflion.  Had  this 
matter  appeared  difiin£lly  on  the  face  of  the  dedaration,  the 
Defendant  might  have  demurred,  fince  the  obje£Uon  deftroys 
the  Plaintiff's  right  of  a&ion.  No  diflin^on  can  now  be 
taken  on  the  form  of  the  different  counts,  becaufe  the  plea  has 
averred  that  aU  the  promifes  were  made  by  Newman  and 
71  Chatteris  jointly.  With  refpeft  to  Addifon  v.  Overend,  it 
might  be  fufficient  to  obferve  that  it  was  a  cafe  of  tort^  and 
therefore  not  applicable  to  the  cafe  now  before  the  Court.  It 
appears  to  me,  however,  that  the  decifion  in  Addifon  v.  Overend 
proceeded  on  a  miflake.  The  obje6Uon  appeared  on  the  &ce  of 
the  declaration ;  now,  if  that  which  is  the  fubje£l  of  a  plea  in 

•  (a  Vide  etiam  yin.  Abr.  tic  Ahteme/tt,  (E.b.)  Com.  t>i^.  tit.  AUtment^  (1. 2.) 

abatement 
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I 

1 8oo*        abatement  appear  on  the  face  of  thc.declaration,  why  ca}!  for  a 

— — —       plea  in  abatement  ?  the  only  obje6i  of  which  is  to  introduce  on 
Mainwarino  ^jjg  j.g^Qrj  tjj^j.  ^i^i^jj  ^iu  giyg  ^he  piaintiflFa  better  writ.  •  The 

NiwMAH.      cafes  prove,  that  where  a  Plaintiff  by  his  own  (hewing  cannot 
maintain  the  aclion  on  his  writ,  the  Coui't  will  abate  the  writ  cm 
officio  (a).     The  argument  of  the  Court  in  Addifon  v.  Overend 
was,  that  if  the  fubftance  of  a  plea  in  abatement  appear  on  a 
ipecial  verdidl,  it  (hall  not  abate  the  writ,  and  therefore  that  it 
(hould  not,  where  it  appears  on  the  declaration  ;  but  it  may  be 
obferved)  that  if  fuch  a  fa6l  appear  on  a  (pecial  verdift,  it  appears 
there  improperly,  (ince  it  ought  never  to  have  been  received  in 
evidence.   The  expreffion  in  Deering  v.  Moo)-  is,  "  the  finding  it 
by  the  jury  is  not  material  (6)."  The  (iibftance  of  the  plea  is  not 
that  the  Plaintiffs  have  fued  one  on  2^  joint  contra6l,  but  that  one 
of  the  Plaintiffs  ought  aUb  to  have  been  made  a  co-defendant; 
and  the  objeftion  is,  that  the  promife  on  which  the  Plaintiffs  have 
filed  is  fuch  a  promife  as  cannot  be  enforced  againft  the  Defen- 
dant This  very  point  was  decided  in  Moffatt  and  Others  v.  Van 
Millingen,  £.  27  G*  3.  B.R.{c)    With  re<pe6l  to  the  laft  objec- 
tion to  the  plea,  that  one  James  Brander  was  abo  liable,  it  may  be 
anfwered,  that  the  name  of  'Nensman  alone  appears  in  die  three 
laft  counts,  and  that  the  only  other  name  introduced  by  the  plea  it 
that  of  Chatteris ;  and  although  the  name  of  J.  Brander  appear 

(a)  Vide  I  R^ll.  176.  Hob.  199.  280.  and  in  abatement  of  the  declaration,  whereasJi^ 

N  aSi.  and  the  cafes  coUe^ed  in  Fin.  Ak.  tit.  Ihould  have  pleaded  in  abatement  of  the  bill, 

Ahatementf  {K.h.)^  l^t.    On  this  demurrer  the  Plaintifis  had 

{hi)  Vid.   etiam    Harmon  v  IVbifblovj^  judgment  of  refpondeat  ovfler  ;  whereupoa 

Laeb.  152.  where  this  liiHinflion  was  taken  the  Defendants  now  pleaded  in  bar,  **  that 

by  Sir  W.  ^ones^  and  agreed  by  the  Court.  "  the  feveral  promii'es  and  undertakings  in 

So  in  lVbclpdale*%  cnfe,  5  Co.  1x9.  Stead  v.  "  the  faid declaration  mentioned,  if  anyfuch 

Afonnj  Ore.  yac.  152.  and  Holdwcb  et  Uk,  "  were  or  was  made,  were  cfnd  each  ani 

V.  Cbafcy  AIL  42.  the  Court  relufed  to  abate  "  every  of  them  was  made  by  them,  the  De- 

the  writ  where  matter  pleadable  in  abate-  **  fendants,  together  with  tlie  fjjid  William 

ment  appeared  on  fpecial  verJi£l.     But  in  **  il/£^//,oneof  thePlaintiii^in  thiscaufe, 

Horner  v,  Jlfoor,  cited  5  Bur.  2614.  where  "  jointly,  and  not  by  them  the  faid  Defend, 

fuch  matter  appeared  on  the  declaration,  *<  ants  feparately  from  and  without  the  iaid 

and   in   the  King  v.  Toung^  cited  6  Term  "  IVilliam  Moffatt^  to  wit,  at,  tfc.    And 

Mep.  769.  where  it  appeared  owjcire  faciat  "  this,  lu**.  Wherefore,  t^'c."  To  thisplett 

the  Court  did  abite  the  writ  though  it  was  the  Plaintifis  demurred 
not  pleaded.  Wooi^  for  the  Plaintiffs,  contended  that 

(r)  Moffatt  and  Qtbers  v.  Van  Millingeny  this  matter  could  only  be  )  leaded  in  abate- 

Bafi^  zj  G.  3.  B.JR.  Indebitatut  affumpjit  by  ment ;  that  Moffatt  wa«  in  auttr  droit  as 

the  Plaintiffs  ai  executors.    The  plea  aver-  executor  and  truliee ;  and  that  the  debt  was 

red  that  the  promifes  if  any  were  made  by  not    extinguiOted  in  equity   by  his  being 

the  Defendants,  t(^ther  with  two  others,  executor  to  the  perfon  entitled, 
and  the  PlaintiflF  Moffatt,  znA   concluded  Boller  J.  (without  hearing  Gibbs  for 

with  praying  that  the  declaration  might  be  the  Defendant.)     The  promife  was  niade 

quafhed.    To  this  there  was  a  fpecial  de-  jointly  with  one  of  the  Plainti/Ts.   How  caa 

rourrer,  afligning  for  caufe  that  the  Defen-  he  fue  himfelf  in  a  Court  of  Law  ?  It  is  im« 

dant  had  concluded  by  praying  that  the  de-  poflible  to  fay  that  a  man  can  fue  himfelf. 
claration  might  be  qualHcd,  and  had  pleaded  Judgment  for  the  Defcndaat. 

on 
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OD  the  fii'ft  count  as  one  of  the  payees  nan  con/lat  that  he  is  not        1 8oo. 
dead,  {a) 


Cw.  adv.  Vtdt.    Mainwarin. 

NtWMAN. 


Lord  Eldon  Ch.  J.  on  a  fubfequent  day  faid;  The  prefent 
opinion  of  the  Court  is,  that  the  Defendant  muft  have  judgment. 
Indeed  it  appears  to  me  tliat  the  fubje6l  of  the  prefent  plea 
could  not  have  been  pleaded  in  abatement^  becaufe  a  plea  in 
abatement  ought  to  give  a  better  writ,  not  to  fhew  that  the 
Plaintiff  can  have  no  a6lion  at  all.  Certainly  the  cafe  is  of 
great  importance,  and  it  has  not  been  without  fome  hefitation 
that  I  have  been  able  to  come  to  a  decifion  upon  it.  The  fa6ls 
of  the  cafe  are  thefe ;  a  man  of  the  name  of  Brander  makes  a 
promiflbry  note  to  three  perfons,  namely,  to  Newman^  to  him- 
iel^  Brander,  and  to  Thomas  Chatteris.  This  note  is  indorfed 
to  William  Mainwaring,  George  Boulton  Mainwaritig^  and 
T%omas  Chatteris,  who  are  clearly  the  perfons  appearing  on  this 
record  as  Plaintiffs.  The  effe6l .  of  a  judginent  for  the  'De- 
fendant will  be,  that  if  a  man  make  a  note  to  liimfelf  and  others 
carrying  on  bufinefs  under  a  particular  firm,  and  that  partner- 
fliip  be  diflblved,  the  promiffory  note  can  neither  be  put  in  fiiit 
9S.fuch,  nor  enforced  as  an  equitable  agreement,  becaufe  on  a 
promiflbry  note  flamp.  Confideruig  therefore  the  quantity  of 
circulating  paper  in  this  country  flanding  under  the  fame  cir- 
cumftances  with  the  note  in  queftion,  the  confequences  of  fucli 
a  dedfion  may  be .  highly  injurious.  However  the  cafe  of 
MqffaU  v.  Van  Millifigen  cited  by  my  brother  Heyxood  is  un- 
anfWerablp. 

The  cafe  flood  over  till  this  day,  when  the  Court  obferved, 
that  if  any  inconvenience  fliould  refult  from  a  judgment  in  fa- 
vour of  the  Defendant  it  was  for  the  Legiflature  to  interfere, 
.bat  that  the  Defendant  was  entided  to  judgment. 

Judgment  for  the  Defendant. 

(a)  See  Mto  this  }H>int  Cabell  y.Fauvban,  be  made  ixo-defendant  was  only  the  fub« 

•  and  the  Dotcs  fufcjoined  thereto  in  IV il-  jcd  of  a  plea  in  abatement,  [fee  Williamt^s 

iiawi't   Saynt/ertf  \o\,  I.  p.  29 1.— It   may  Saundtrs  ubi  fuftrti^)  and  confequently  to 

aifo  be  obferved,-  that  as  Jnmet  Branitr  have  introduced  his  name  into  the  pica  in 

vai  DOC  one  of  the  Plaintiffs,  bis  liability  \o  bir,  would  have  been  incorrect. 
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fSoo. 

Pffi,  139. 

Defendant  being 
arrefted  on  a 
,writ  returnable 
the  laH  return  of 
Mteb,  Term, 
)Hit  in  bail  on  the 
Jail  day  of  that 
term,  who  juf- 
ti£ed  on  the  ftrft 
day  of  HiL 
Term ;  a  decla- 
ration was  de- 
livered on  the 
third  day  of  HiL 
Tenn,and  in 
the  fame  Terta 
judgment  wat 
iigned  for  want 
of  a  plea.     Held 
regular,  the  De- 
fendant not  be- 
ing entitled  to 
an  imparlance. 


Barley  v.  Hantler, 


rpHE  Defendant  being  arrefted  in  Michaelmas  Term  on 
'^    rrtumable  the  laft  return  of  that  term,  put  in  bail  < 


a  writ 
put  in  bail  on  the 
iaft  day  of  that  Term,  who  juftified  on  the  firft  day  of  Hilary 
Term ;  a  declaration  was  delivered  on  the  25th  oi  January^  in- 
dorfed  to  plead  in  four  days,  otherwife  judgment,  and  in  the 
evening  of  that  day  a  rule  to  plead  was  given ;  on  the  aSth  of 
January  a  plea  was  demanded,  and  on  the  3  ift  of  the  fame 
month  judgment  was  (igned  for  want  of  a  plea. 

On  a  former  day  Shepherd  Serjt.  obtained  a  rule  Nifi  for  fet- 
ting  afide  this  judgment  and  all  fubiequent  proceedings  thereon, 
with  cofts,  on  the  ground  of  the  Defendant's  being  entitled  to 
an  imparlance,  and  therefore  not  obliged  to  plead,  the  declara- 
tion not  having  been  delivered  until  after  the  EJfoignr^y  of 
Hilary  Term*  On  this  day  he  contende(|,  that  the  Pluntiff 
fhould  have  delivered  his  declaration  de  bene  ejfe  before  the 
Effbigrirday^  in  order  to  deprive  the  Defendant  of  an  impar* 
lance  over  this  term,  and  cited  a  cafo  to  this  effeft  from  1  Cramp^ 
Pr.  126.  Ed.  3.  26th  January  1764. 

Bayley  Seijt.  contrd  iniifted  that  the  Plaintiff"  was  never  ob- 
liged to  declare  de  bene  cjfe^  and  that  he  could  not  declare  in 
chief  until  tlie  bail  were  perfe6led,  which  was  not  till  after  the 
'EjffbigTi'day, 

Tlie  Court  aftxjr  referring  to  the  officers  faid,  that  although  a 
Plaintiff*  be  entitled  to  declare  de  bene  eJfe  if  he  pleafe  before  the 
Defendiint  is  in  court,  yet  that  >he  is  not  compellable  to  do  fo> 
and  that  the  judgment  was  therefore  regular. 

Rule  difcharged  {a). 

(a)   Vid.  X  StUon  Praa,  a68.  cd,  1.  Rook  v.  Tbi  Earl  •/  Ltlctpr^  2  T*rm  JfUf.  l6. 
and  RoUeflM  v.  Scoit^  5  Term  Rep.  57^. 


Mr.  Juftice  Buller  was  abfent  during  the  whole  of  this 
Term  from  indifpofition. 


In  this  Term  William  Draper  Beji  of  the  Middle  Temple  Efquire, 
was  called  to  the  honourable  degree  of  Serjeant  at  Law,  and^. 
gave  rings  with  this  motto,  "  Libertas  in  legibus.** 


£KD   OF   HILARY  TERM. 


CASES 

i8oc. 
ARGUED  AND  DETERMINED  

^    IK 

THE  COURTS  OF  COMMON  PLEAS 

AMD 

.      EXCHEQUER  CHAMBER, 

AND 

IN  THE    HOUSE  OF  LORDS: 

IN 

Eafter  Term^ 

Ih  the  Fortieth  Year  of  the  Reign  of  George  IIL 


m 
h 


The  King  v.  Smith. 

ri^HE  Defendant  was  indi£ied  at  the  Summer  allizes  for  Kent  in  an  indi^f^mene 
-*■    1 799,  on  the  1 5  Geo.  2.  r.  28.  ^T  3.  0°  *^«  '5  9^  « • 

The  indictment  ftated,  that  the  Defendant  on,  S^c.  ^^  with  not  neceflary  to 
force  and  arms  at  ^c.  one  piece  of  falfe  and  counterfeit  money  jver  that  ihc  De- 
made  and  counterfeited  to  the  likenefs  and  fimilitude  of  a  piece  m<m  utcerer  ot 
of  good  lawful  and  current  money  and  filver  coin  of  this  realm  ^^*  money. 
called  an  half-crown,  as  and  for  a  piece  of  good  lawful  and 
current  money  and  filver  coin  of  this  realm  called  an  half- 
crown  tlien  and  there  unlawfully  unjuflly  and  deceitfully  did 
uiter  to  one  Jl  F.^  he  the  faid  Defendant  at  the  time  whoi  he  fb 
uttered  the  faid  piece  of  falfe  and  counterfeit  money  then  and 
there  well  knowing  the  fame  to  be  falfe  and  counterfeit,  and 
alfb  that  he  the  faid  Defendant  at  the  time  when  he  fb  uttered 
the  faid  piece  of  &lfe  and  counterfeit  money  as  aforcfoid  to  wit 

on 
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» 

1 800.        on  4'r.  at  8^c.  had  about  him  the  fald  Defendant  in  the  cuftody 

and  poflciSon  of  him  the  faid  Defendant  one  other  piece  of 

The  King  ^^^^  ^^^  counterfeit' money  made  and  counterfeited  to  the  like- 
Smith.  nefs  and  fimilitudc  of  apiece  of  good  lawful  and  current  money 
and  filver  coin^of  this  realm  called  an  half-crown  he  the  fidd 
Defendant  then  and  there  well  knowing  the  faid  laft-mcntioned 
piece  of  falfe  and  counterfeit  money  to  be  falfe  and  counterfeit. 
In  contempt  8^c.  againft  the  form  of  the  ftatute"  8^c.  (a) 

The  Defendant  was  tried  ai\d  found  guilty  before  Buller  J. 
who  referved  the  following  queftion  for  the  opinion  of  the 
Judges,  viz.  Whether  the  indi6lment  fhould  have  concluded 
with  an  averment  tliat  the  Defendant  was  a  common  utterer  of 
falfe  money  ? 

The  cafe  was  argued  before  the  Judges  [ahfente  Btdler  J.)  in 
the  Exchequer  Chamber. 

Gurna/f  for  the  prifoner,  contended,  that  when  the  law  gives 
any  particular  name  to  an  oflFence,  that  oflFence  ought  not  to  be 
defcribed  in  an  indi6iment  by  any  circumlocution;  as  in 
murder  where  all  the  circumftances  which  conftitute  the  crime, 
if  dated  in  the  indi6lment,  will  not  diipenfe  with  the  all^a* 
tion  that  the  party  is  guilty  of  murder ;  that  the  fame  rule  ob- 
tained with  reipeft  to  perjury,  and  tliat  as  the  ilatutehad  in 
this  inftance  declared  that  a  pei^fbn  under  certain  circumfta!hces 
fhould  be  deemed  a  common  utterer  of  falfe  money,  the  indict- 
ment ought  to  have  charged  him  with  being  fo,  in  the  very 
words  of  the  ftatute. 

Fielding^  on  the  part  of  the  profecution,  argued,  that  the  con- 
dufion  of  law  neceflarily  refultcd  from  the  fa^s  fet  fortli ;  that  the 
Legiflature  after  ftating  the  circumftances  which  conftitute  the 
crime,  had  declared,  that  aperfon  offending  againft  this  provificm 
of  the  aft,  fliould  be  "  deemed  and  taken  to  be  a  common  ut- 
terer," which  words  are  equivalent  to  the  expreffion  "  adjudged  .a 
common  utterer;"  that  tliis  cafe  therefore  was  notUkethofewherea 


(tf)  Which  enad^s,  •*  that  if  any  perfon  uttering  or  tendering  have  about  him  or  her 

whstfoevcr  (hall  utter  or  tender  in  pay-  in  his  or  her  cultr>dy  oni  or  more  piece  or 

nefic  any  falfe  or  counterfeit  money  know-  pieces  of  counterfeit  money  beHdes  wHaC 

ing  the  Crnie  to  be  falfe  or  counterfeit  to  was  io  (Ktered  or  tendered  then  fuch  per(pn 

•ny  perfon  or  perlons  and  (hall  either  the  fo  uttering  or  tendering  the  fame  (hall  be 

fame  day  or  withiu  the  fpace  of  ten  days  deemed  and  taken  to  be  a  cammon  utierer 

"then  next  utter.or  tender  in  payment  any  ff  falfe  money  and  being  thereof  convicted 

SDore  or  other  fi^Ife  or  counterfeit  money  -  Ihall  lufTtr  a  year's  imprifonmcnt,  and  ftiall 

knowing  the  fame  to  be  falfe  or  counterfeit  find  fureiies  for  his  or  her  good  behaviour 

^o  the  fame  perfon  or  perfons  or  to  any  other  for  two  years  more  to  be  comj-uied  from 

pcrfott  or  perfons  or  (hall  at  the  time  of  luch  the  end  of  the  faid  year." 

technical 
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technical  name  having  been  given  by  the  Legiflature  to  thb        1800. 
ofence  itfel^  that  name  muft  be  employed  in  defcribing  fuch      

offence.  The  King- 

At  the  enfuing  Spring  affizes  for  Kent,  Heath  J.  delivered  the       Smit«. 
cpinion  of  the  Judges  that  the  indi£lment  was  well  enough. 

Gibson  v.  Chaters.  '         ^I\ 

THIS  was  an  a£lion  on  the  caie  for  maliciouily  and  without  any  in  an  saion  for. 
juft  or  probable  caufe  arrefting  the  Plaintiff  and  holding  "f .^^ ■{  j;;*"" 

llim  to  bail.  not  fufficient  t« 

At  the  trial  before  Lord  Eldm  Ch.  J.  at  the  Guildhall  fittings  ^^i'lf^'^ut 
jdler  laft  Hilary  term,  it  appeared  that  the  Plaintiff  and  the  De-  after  payment  cif 

.  fendant  were  both  refident  at  l^ortli  Shields  in  Northumberland,  rir*comftin«i  * 
the  former  being  the  mafter,  and  the  latter  the  owner  of  a  fliip ;  "ffoH  "o  in- 
that  fome  matters  in  difference  between  them  having  been  fub-  iftJ^'^buHrTfuch 
mitte^  to  arbitration,  the  Plaint^  was  awarded  to  paytli.  iirni  ^afe  evidence  of 
of  19/.  14^.  on  the  31ft  of  November  1797,  but  in  confequence  muiTbrEiven. 
of  hiB  being  abfent  from  home  at  that  time,  and  not  returning 
till  March  1 799,  did  not  pay  the  fum  awarded ;  that  in  December 
z  798  the  Deftindant  being  in  London  made  an  affidavit  of  debt 
to  hold  the  Plaintiff  to  bail,  and  jhat  a  writ  iffued  thereupon; 
that  on  the^Plaintiff  s  return  to  North  Shields  in  March  1 799,  he 
hearing  of  the  Defendant's  intention  to  arreft  him,  paid  the  debt 
to  the  Defendant's  agent  at  North  Shields,  and  took  a  receipt  for 
the  amoout ;   that  on  the  4th  of  Mc^  following,  the  Plaintiff 
having  arrived  in  the  river  Thames  from  ^orth  Shields,   was 
arrefled  and  hold^i  to  bail  by  the  Defendant's  attorney,  on  an 
alias  .writ  taken  out  at  that  time,  but  grounded  on  the  affidavit 

*  made  by  the  Defendant  in  December  1 798.  His  Lordihip  being 
of  cpinion  that  it  was  neceflary  to. prove  exprefs  malice,  and 
that  no  evidence  of  malice  had  been  given^  nonlliited  the 
Plaintiff. 

Be/l  Seijt.  now  moved  for  a  rule  ni/i  to  fet  afide  this  nonfuit, 
and  have  a  new  trial ;  contending  that  the  cafe  was'diftinguifliable 
from  that  oiScheibel  v.  Fairbain,  ante,  vol.  i.  p.  388. ;  the  writ 
on  which  the  Plaintiff  in  that  cafe  was  arrefled  having  been  fued 
out  previous  to  the  time  when  the  debt  was  paid,  whereas  the 
•writ  in  the  prefent  inflance  was  aAually  taken  out  after  the 
debt  had  been  difcharged  and  a  receipt  given ;  that  the  ground 
of  complaint  in  Scheibel  v.  Fairbain  was  a  mere  nonfeaiance  in 
the  Defendant  who  had  omitted  to  countermand  a  writ  pre- 
VOL.  II.  K  Tioufly 
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i8oo.       vioufly  fued  out,  and  was  fo  treated  by  the  Court,  but  that  this 

— —      was  a  malfeafance  and  came  exprefly  within  the  rule  laid  down 

Gibson        ^^  Woterer  v.  Freeman^  Hob.  267.  that  a  man  is  liable  to  an 

Cbatbrs.     a6lion  if  he  fue  againft  his  releafe,  or  after  the  debt  duly  paid* 

He  obferved,  that  the  rule  with  refpe£l  to  ptoving  malice  in 

a6lions  for  malicious  proiecutions,  did  not  hold  in  the  cafe  of 

a6lions  for  holding  to  bail  in  a  mere  civil  fuit,  fince  the  rule  in 

the  former  inftance  proceeded  on  the  danger  of  difcouraging 

profecutions  for  public  ofiences. 

But  the  Court  were  of  opinion  that  the  fails  of  this  cafe  pre- 
cluded any  inference  of  malice,  and  that  the  Plaintiff  therefore 
to  entitle  himfelf  to  recover  ought  to  have  given  evidence  of 
a6lual  malice. 

Be/l  took  nothing  by  his  motion. 


Mjy  8th.  Shirley  v.  Sankey  and  Others,  Executors  of 

16  Eaft,  153.  COLLINGWOOD. 

Anaaion  will     HPHis  was  an  a6Uon  on  a  promifforj'  note  for  167/.  105.  dated 

not  lie  on  a  pro-     1     the  1 2th  July  1 793. 

giveftin  payment  T^G  caufe  was  tried  bcforc  Hotham  B.  at  the  laft  Spring  afflz^ 
ofa  wager  on  the  for  Kent^  when  it  was  proved  that  in  Augu/l  1792  the  Plaintiff 
kop-duties,         ^^^  the  Defendants'  teftator  laid  a  wager  on  the  amount  of  the 

hop-duties  for  that  year ;  that  the  event  proving  favourable  to  the 
Plaintiff,  the  Defendants*  teftator  gave  him  the  promiflbry  note 
in  queftion  for  the  amount  of  the  wager. 

At  the  trial  it  was  objefted,  that  fince  it  was  eftabliflied  by  the 
cafe  oiAtheffold  v.  Beardy  2  Term  Hep.  610.  that  wagers  on  the 
amount  of  the  hop-duties,  or  of  any  other  braiieh  of  the  public 
revenue,  were  illegal,  and  no  a6lion  could  be  maintained  upon 
them,  therefore  theprefent  Plaintiff  could  not  maintain  an  a£lion 
on  this  note,  the  confidcration  of  which  Was  a  wager  upon  the 
amount  of  the  hop-duties. 

The  learned  judge  being  of  that  opinion  nonfuited  the 
Plaintiff. 

Bayley  Serjt.  on  a  former  day  moved  to  fet  afide  that  noniuit^ 
and  contended,  that  this  cafe  was  diftingtiifliable  from  AtherfM 
V.  Beard;  firft  becaufc  the  note  was  not  given  until  the  growth 
of  the  hops  was  complete,  confequently  it  was  not  poflTble  for 
either  party  to  afie6l  the  amount  of  the  duticb  with  a  view  to  his 
own  iiitereft ;  fecondly,  that  as  the  queftion  refpeflingtheamount 

of 
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of  (ihe  duties  was  admitted  by  the  note  to  be  in  favour  of  the 
Plaintiff,  no  difcuffion  of  that  queflion  need  now  take  place, 
and  therefore  no  inconvenience  could  arife  to  the  public.  He 
urged  that  this  note  flood  on  a  different  footing  from  notes  given 
on  fmuggling  or  other  illegal  tranfa6lions  of  that  kind,  fince  the 
wager  which  was  the  confideration  of  it,  was  neither  illegal  or 
unmoral  in  itfelf,  though  the  Court  had  refufed  to  enforce  it  on 
account  of  public  inconvenience. 

The  Court  faid,  they  would  look  into  the  cafe  of  Atherfold  v. 
.  Beard  before  they  granted  a  rule  nifij  and  on  this  day, 

Lord  Eldon  Ch.  J.  faid,  We  can  difcover  no  difference  be- 
tween this  cafe  and  that  of  Atherfold  v.  Beard.  There  alfo  the 
difcuffion  refpe£iing  the  amount  of  the  hop-duties  was  fhut  out ; 
for  die  Plaintiff  ga,ve  in  evidence  the  admiffion  of  the  Defendant 
that  he  had  loft  his  wager,  and  upon  that  evidence  obtained  a 
verdiA  {a).  What  difference  then  is  there  between  the  two  cafes? 

Bayley  Serjt  took  nothing  by  his  motion. 


(tf)  In  that  cafe  which  came  on  by  mo- 
tjoa  in  arreft  ofjudsmcnt, Gr^  J.  ohfervcd, 
that  the  obje<^tion  to  the  wager  appeared 
«pon  the  fjcc  of  the  record;  where  ihePe- 
fendaut's  admiflion  as  to  the  amount  of  the 
duties  coaid  not  appear.  And  in  Caod  v. 
EUiiit^  3  Term  Reb,  70c.  BuUer  J.  re- 
marked that  the  cafe  of  Atherfold  v.  Beard 
cftabhihed,  that  U  an  action  ieadio  impro* 
per  inquiries,  it  may  be  flopped  in  limine: 
and  that  the  cafe  could  not  have  been  de- 
cided on  any  other  ground,  bccaufe  the  con- 
felton  of  the  Defendant  excluded  any  ac- 
tual di£:uffion  concerning  the  public  revenue. 
Xhe  principal  cafe  however  being  an  adbcn 


on  a  promifHiry  note,  nothing  appeared  upon 
record  which  could  lead  to  improper  in- 
quiries; no  evidence  refpe£ling  the  amount 
of  the  duties  was  neceflary  to  fubftantiate 
the  Plaintiff's  cafe;  and  it  feems  d<)ubt^]» 
whether  the  Defendant  could  have  been 
permitted  to  enter  into  fuch  evidence,  after 
having  acknowledged  the  lofs  of  the  wager 
by  giving  the  note  in  queflion.  At  all 
events,  it  does  not  feem  necefTarily  to  fol- 
low that  the  Plaintiff  ought  to  fail  in  his 
fuit  becaufe  the  Defendant  uudn;  fome  pdf- 
fihle  ctrcumftances  might  have  ■  a  defence 
depending  upon  evidence  improper  to  he 
admitted. 


1800. 


Shiulet 

•V, 

Samkxv 

aiidOthe;s» 


M.  Tattersall   Adminiflratrix  of  W.  Tattersall     Afjynth. 

r.  Groote.  ^  „    ^ 

%  £a/l,  396. 
Syez.JuH^^lJ, 

/^pvENANT.  The  declara,tion  llatcd,  that  by  an  indenture  dated  if  ^.  ,nd  b.  in 
^^  the  idoi  January  1 797,  between  C  W.  Groote^  the  Defendant,  conGderaii^n  uf 
BiadiW,  21i//^>y&ffthePlaintifrsinteflate,  reciting  that  in  confider-  Jaid™yoM°io^ 
ation  of  420/-  paid  to  G.  W. Grootehy  W.  Tatter faXL,  G.  W.  Groote  ?*»^  °^*»«'*  *^*.' 

1  iwr  m  /*  11  •     I  •    1     /»      /.     *.         "*'o  partnenhip 

agreed  to  accept  IV.  Tatteifall  as  a  partner  in  his  bufinefs  of  an  and  covenant  in 
apothecary,  it  was  witnefl^thatinconfiderationofthepremifes  ^^j^n^^h'^*^*^!!- 

nerihip  to  fub- 
■sit  all  matters  relating  thereto,  to  arbitration,  the  arbitrators  are  not  thereby  authortfed  to  determine 
whether  any  part  of  the  fura  of  money  v/hich  was  the  conlkleration  of  the  partnerfhip  (liould  be  refunded. 
Semk.  that  no  adion  can  be  maiotaiaed  for  refufing  to  nomioitt  an  aubitfitor  in  puxfuance  of  a  cove- 
oaott*  If  fiv  autten  ta  itbitrauon. 

]L  2  they 


»32.  CASES  IK  EASTER  TERM 

1 800.        they  became  partners  in  the  bufinefs  aforefaid,  fubjefl  to  the  pro- 
vifbes  and  agreements  in  the  indenture  contained ;  that  it  was 
^.  *'  covenanted  by  and  between  the  faid  G.  W.  Groote  and  W.  TaU 

Geooti.       ter/all,  and  G.  JV.  Groote  and  W.  Taiterfall  deceafed,  and  each 
of  them  for  himfelf  his  executors  and  adminiftrators  did  cove- 
nant promife  and  agi'ee  to  and  with  the  other  of  them  his  execn- 
tors  and  adminiftrators  that  if  at  any  time  during  that  co-part- 
nerflup  or  at  or  after  any  determination  thereof  any  variance' 
difpute  doubt  or  queftion  ftiould  arife  happen  or  be  moved  be- 
tween the  faid  parties  or  either  of  them  tlieir  executors  or  ad- 
miniftTators  in  for  about  or  touching  the  faid  joint'  concern,  or 
copartnerftiip.  or  any  covenant  agreement  claufe  matter  or  thing 
therein  contained  or  in  the  conftruftion  thereof,  or  in  anywife 
relating  thereto,  then  every  fuch  variance  difpute  doubt  or  quef- 
tion ftiould  be  referred  to  and  be  reiblved  and  determined  by  two 
indifferent  peribns  to  be  ele6):ed  and  chofen  by  the  faid  partners, 
that  is  to  fay,  one  by  each  of  them  within  twenty  days  next  after 
fuch  variance  difpute  doubt  or  queftion  fhould  arife  happen  or 
be  moved,"  with  power  to  tne  arbitrators  to  elecl  an  umpire  in 
cafe  of  difpute ;  and  that  each  of  them  covenanted  to  abide  bj 
the  determination  of  the  arbitrators  ^'  without  any  further  dis- 
pute or  trouble  whatfoever."  The  declaration  then  averred,  that 
"On  the  I  ith  oi  December  1798,  the  co-partnerfhip  was  diflblved 
by  confent,  and  that  after  fiich  diflblution  W.  Tatter/all  conceiv- 
ing himfelf  entitled  to  a  return  of  the  420/.  the  confideration  of 
the  co-partnerfhip,  all  difputes  touching  the  fame  were  referred 
to  the  award  of  two  indifferent  perfons  ele£led  for  the  purpofe  by 
the  faid  fV.  TatterfaU  and  G.  W.  Groote,  but  that  W.TatterfaU 
died  before  any  award  was  made ;  that  ftnce  his  death  the  Plaintiff 
Margaret  TatterfaU  conceiving  herfelf  to  be  entitled  to  the  faid 
42o//as  adminiftratrix,  in  order  to  put  an  end  to  the  dii^ute,  cBd 
within  20  days  proceed  to  name  to  the  faid  G.  W.  Groote  an  in- 
different perfon  as  an  arbitrator  on  her  part,  and  requefted  the 
laid  G.  W.  Groote  to  name  one  on  his  part     The  breach  was, 
that  G.  W.  Groote  refufed  to  nominate  an  arbitrator,  whereby 
the  Plaintiff  was  prevented  from  recoveringby  means  of  the  faid 
arbitration  the  faid  420/L  paid  as  the  confideration  of  the  faid  co- 
partnerfhip,  and  which  was  diffolved  without  any  benefit  accruing 
•     thereby,  either  to  the  faid  W.  Tattei^fall  in  his  life-time,  or  to 
the  Plaintiff  as  his  adminiftratrix  fince  his  death. 

The  Defendant  prayed  oyer  of  the  indenture,  by  which  it  ap- 
peared, that  G.  W.  Groote  apothecary  to  Her  Royal  Highnefs  the 
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Datchefi  of  Yark^  and  W.  Taiter/aU  man-midwife  and  apothe-  1800. 
cai^^  entered  into  partnerfliip  for  io  long  a  time  as  they  ihould 
matuaUy  agree,  the  latter  paying  to  the  former  420/. ;  that  they 
entered  into  the  feveral  covenants  ufually  contained  in  articles  Geooti. 
of  partnerfliip ;  that  G.  W.  Groote  then  covenanted  with  W.  Tat- 
ierfall  not  to  interfere  with  or  endeavour  to  turn  to  his  own  ad-< 
Tantage  that  part  of  the  pra6lice  eftabliflied  during  the  co-part- 
nerihSp  which  re{pe£led  midwifery,  but  that  W.  TatterfaU^  his 
executors,  adminiftrators  and  affigns,  fliould  be  at  liberty  after 
the  diflblution  of  the  partnerfliip  to  carry  on  that  part  of  the  bufi- 
nefi  or  diipofe  of  it  to  their  own  advantage ;  then  followed  the 
covenant  as  iet  out  in  the  declaration,  for  referring  all  matters 
in  diipute  to  arbitrators,  and  abidilig  by  their  award. 

The  Defendant  then  demurred  generally  to  ^  declaration ; 
and  the  Plaintiff  joined  in  demurrer. 

Ijens  Serjt  in  fupport  of  the  demurrer,  ift.  This  a£lion  is- 
novdi  in  its  kind  and  cannot  be  maintained.  The  covenant  on 
which  it  is  founded  is  not  to  far  binding  as  to  oufl;  the  jurif- 
di^on  of  the  courts  of  common  law ;  for  it  cannot  be  pleaded 
in  bar  to  an  a6lion  in  thofe  courts.  Thampfon  v.  Chamocky 
8  Term  Rep.  139.  Now  if  it  were  fo  far  binding  as  to  fubjefl  a 
par^  to  damages  for  not  fubmitting  to  arbitration,  the  fame 
cohfeq^ence. would  enfue  as  if  die  party  were  allowed  to  plead  it 
in  bar.  It  is  true  that  in  Half  hide  y.  Fenning^  2  Brown  Chan. 
Caf  336.  an  agreement  to  refer  all  matters  in  difference  was' 
aUowed  to  be  pleaded  to  a  bill  filed  for  a  partnerfliip  account; 
but  in  that  cafe  it  was  alfo  agreed  that  they  would  not  iuc  either 
at  law  or  in  equity :  and  even  this  determination  is  much  ihakea 
by  the  fubfequent  cafe  of  Mitchell  v.  Harrisy  2  Fez.  jnn.  129. 
Such  an  a£Uon  as  the  prefent,  if  it  could  be  fupported,  would 
be  altogether  fruitlefs ;  fince  it  would  l^  impoiflble  for  the  jury 
to  afcertaiii  the  damage  (uftained  by  refufing  to  fubmit  to  an 
arbitration,  when  it  cannot  appear  what  the  refult  of  fuch  an 
arbitration  would  be*  2dly,  This  cafe  is  not  within  the  cove- 
nant, which  dire^is  that  aU  matters  relating  to  the  copartner- 
fliip  ihall  be  referred  to  arbitration,  whereas  the  fubjeft  of  the  ^ 
prefent  difpute  is  the  original  confideration  of  entering  into  the 
co-partnerfhip.  3dly,  By  the  terms  of  the  covenant  one  arbi- 
trator is  to  be  named  by  each  of  the  partners ;  but  the  Plaintiff 
who  is  executrix  to  one  of  the  partners  has  no  authority  to 
nominate,  and  confequently  cannot  fue  the  Defendant,  for 
omitting  to  nominate  on  his  part. 

K  3  '  Shepherd. 
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I  Boo*  Shepherd  Seijt.  contra^     ift,  It  is  clear  that  an  agreement  to 

refer  ni&tters  in  diipute  to  arbitration  is  not  illegal.  Such  agrees 
ments  are  recognifed  and  enforced  by  the  9^*  10  o£fFiA.3. 
G&ooTi*  c.  15.  But  where  a  man  covenants  to  do  any  thing  which  by 
law  he  may  do,  he  is  liable  to  an  a6lion  for  non-performance 
of  his  covenant  Many  things  may  be  the  fubje6l  of  an  a£iion 
of  covenant  though  the  refult  of  the  decifion  would  require  a 
fiirther  inveftigation.  Thus  if  a  man  covenant  to  account,  an 
a£lion  may  be  mdntained  on  his  Irefuial  to  do  fo ;  yet  a  fiibfe- 
quent  aflion  would  be  neceflary  to  recover  the  balance  of  the 
account.  Whatever  difficulty  may  be  found  in  afcertaining  the 
damage,  the  only  queftion  ilow  is.  Whether  the  a£lion  be  not 
maintainable  ?  2d,  Nothing  can  be  larger  than  the  expreffions 
of  this  covenant.  The  terms  upon  which  the  partnerihip  Ihould 
be  diflblved  is  clearly  within  the  meaning  of  them.  It  is  po& 
fible  that  the  propriety  of  reftoring  the  420/.  or  a  proportionable 
part  of  it,  might  be  the  foundation  of  a  fuit  in  equity ;  as  if 
ibme  fraud  had  been  pra£lifed  in  the  formation  of  the  partneiv 
ihip.  If  therefor^  this  queftion  could  be  the  foundation  of  a 
fiiit  in  equity,  it  was  clearly  a  proper  fubje£l  for  arbitradon. 
jdly,  The  Court  will  fo  conftrue  the  covenant  as  to  give  eflfeA 
to  the  intention  of  the  parties.  The  words  of  the  covenant 
refpe6l  any  difference  which  fhall  be  moved  between  the.  &id 
parties  or  either  of  them,  their  executors  or  adminiftrators ;  it 
would  therefore  be  abfurd  to  confine  the  agreement  to  nomi- 
nate arbitrators  to  the  partners  themfelves. 

Lord  Eldon,  Ch.  J.  (after  ftating  the  cafe).  Thefe  articles 
purport  to  be  an  agreement  between  two  gentlemen  converlant  in 
the  different  branches  of  the  medical  profeftion ;  and  one  of  them 
has  thereby  decided  for  himfelf,  that  it  was  woi^th  his  while  to 
give  420/.  to  the  other  on  the  eftabliihment  of  a  joint  concern. 
It  was  competent  to  him  to  decide  on  the  prudence  of  fuch  a  mea- 
fure,  taking  into  confideration  the  probability  of  the  connection 
being  of  long  continuance  or  not  It  is  very  evident  from  the 
^covenant  which  provides  that  the  jira6iice  of  midwifery  fliall  be- 
long wholly  to  Mr.  Tatterfall^  afl;er  the  diffolutionof  the  partner- 
ihip, that  he  might  derive  a  fufficient  inducement  for  entering 
into  it  from  the  hope  of  being  foon  able  to  eftablifh  his  chara^r 
in  that  branch,  and  then  to  diffolve  the  partnerihip  and  fet  up 
for  himfelf.  Hedeclined  enteringintoarticles  foradefinite  period 
of  time ;  we  may  therrfore  lay  out  of  the  cafe  the  whole  do£hine 

of 
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of  aqoiQr  TC^peAuig  agreements  between  mafters  and  apprentices,        j€oo* 
«4iere  part  of  the  confideration  has  been  rcftored  to  the  latter  pa 
the  ground  o{  its  having  been  paid  witli  a  view  to  fbme  conti- 
nued benefit  which  has  been  interrupted  by  fbme  unexpe£lcd      G&ootx. 
event.     The  caiie  has  been  argued  on  thefe  grounds.     I  fliall 
firft  ccmfider  the  iecond,  and  on  that  point  I  am  clearly  of  opi* 
iii<Mi  that  the  cafe  is  not  within  tlic  articles.     See  how  it  Hands. 
In  confideration  of  420/.  to  be  paid  by  Mr.  Taiterfally  the  par- 
agree  to  enter  into  the  articles.     The  covenant  to  refer  mat- 
to  arbitration  in  point  of  confideration,  is  fiiftained  by  the 
payxn^it  i£  420I.  and  yet  by  virtue  of  that  very  covenant  it  is 
now  made  a  matter  of  diipute,  whether  the  4202.  ought  to  have 
been  paid  or  not.     Courts  of  equity  will  interfere  in  cafes  where 
"firaud  has  been  pra£iifed,  and  order  the  confideration  to  be  re- 
sumed ;  but  then  they  treat  the  articles  as  a  nullity  in  conie- 
quence  of  the  fraud;  whereas  here  the  parties  apply  to  a  court 
of  law  to  enfiNTce  a  covenant  in  the  articles,  becaufe  they. are 
^binding.  Large  as  the  words  are,  I  do  not  think  that  they  autho- 
nfe  a  demand  o£  an  arbitration  on  the  point,  whedier  the  con- 
■fidcration  of  the  articles  fhould  have  been  paid  or  not.     With 
refpcR.  to  the  third  point,  I  do  not  feel  that  we  are  bound  to 
ftrugde  to  make  ienfe  of  the  terms  which  the  parties  have  ufed. 
It  ean  hardly  be  doubted  that  the  parties  meant  to  extend  the 
-power  of  nomination  to  their  executors  and  adminiftrators :  but 
die  wdds  are  '^  partners  and  each  of  them."     Now  there  is  no 
iiiffident  reafbn  in  this  cafe  for  extending  tliofe  words  beyond 
their  obvious  fenfe.     On  thefe  two  lafl  grounds  therefore  I  am 
dearly  of  opinion  that  judgment  mufl  be  given  for  the  Defendant. 
WiA  rcdlpefl  to  the  firfl  point,  if  it  were  neccflary  to  give  an 
opinion  I  fhould  wi(h  to  take  time  to  confider  of  it.     This  is 
quite  clear,  that  there  is  no  inflance  of  fuch  an  aStion  as  the 
prefent  having  ever  been  brought  in  a  court  of  law,  and*  it  is 
equally  clear  that  though  courts  of  equity  will  decree  the  fpecific 
performance  of  reafonable  covenants  where  fubflantial  damages 
cannot  be  obtained  in  a  court  of  law,  yet  no  man,  I  apprehends 
.^er  heard  of  a  fuit  in  equity  to  compel  the  fpecific  performance 
of  a  covenant  to  refer  difputes  to  arbitration.     In  Wellington  v. 
Mackintq/h^   2  Atk.  569.  Lord  Hardwicke  overruled  a  plea  of 
covenant  to  refer  matters  in  difference  which  was  pleaded  to  a 
bill  for  a  difcovery.     Lord  Kenyony  indeed,  in  Hcdfhide  v.  Fen-- 
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i8©o.  flings  fupported  fuch  a  plea;  but  | then  the  words  there ^ere^ 
Tatters  "  ^foTQ  they  brought  any  fuit"  I  think  I  do  not  mifconftrue 
the  cafe  of  Mitchell  v.  Harris^  by  ftatihg  that  the  opinion  of 
LK)Td  JJaugkbarOugh  tlid  not  agree  with  the  doArine  laid  down 
in  Half  hide  v.  Fenning.  In  the  difcuffion  of  Mitchell  v.  Harris f 
the  counfel  were  afked  by  the  Lord  Chancdlor  if  an  aAion  like 
the  prefent  had  ever  been  known  in  a  court  of  law,  and  it  was 
admitted  that  no  inftance  was  to  be  found.  It  would  be  difficult 
to  direA  a  jury  upon  what  rule  to  proceed  in  affeffing  damages 
in  fuch  an  action*;  for  nan  can/lat  that  the  PllBdntifT  would  have 
fucceeded  in  the  arbitration.  The  covenant  therefore  feems 
nugatory,  or  if  not  fo,  yet  it  cannot  be  enforced  as  tending  to 
exclude  the  jurif3i£lion  of  the  doiuts.    ' 

HuBATH  J.  I  am  of  the  fame  opinion.  If  it  were  neceffiuy 
to  decide  the  cafe  upon  the  firft  ground,  I  ihould  wiih  to  con* 
fider  it  more  fully.  It  appears  to  me,  however,  that  die  cove- 
nant is  tantamount  to  a  covenant  to  forbear  fuing.  Indeed  it 
does  not  appear  upon  th^  pleadings  that  die  Plaintiff  is 
entided  to  die  420/.  whereas  he  was  bound  to  make  out  a  dde 
to  recover  it  Thus  in  an  aAion  for  not  accounting,  the  plain- 
tiff mufl  fhew  that  the  defendant  has  recdved  a  certain  fum  of 
money;  otherwife  no  legal  difference  appears  between  them. 
In  the  fame  manner  an  a6lion  can  never  lie  for  not  going  before 
an  arbitrator  unlefs  it  appear  that  there  is  a  fair  fubje^  of  ar- 
bitration. By  the  words  of  the  covenant  in  the  prefent  cafe^ 
die  power  of  nominating  arbitrators  is  confined  to  the  partners 
themfelves. 

RooKE  J«  On  the  firft  obgeAion  the  inclination  of  my  (pi- 
nion is,  that  the  covenant  is  futile :  but  it  is  not  neceflaiy  to  de- 
cide that  point  On  the  two  laft  grounds  I  am  of  opinion  that 
judgment  fbould  be  given  for  the  Defendant 

Judgment  for  the  Defendant 
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Murphy  tr.  Cadeli,.  Mayi^tb. 

'T'his  was  an  application  to  ftay  proceedings  in  an  a6lion  in  The  Court  will 
this  Court,  on  the  ground  of  the  Plaintiff  having  filed  a  bill  "eedinplntn 
in  Chancery  againft  the  Defendant  for  a  difcovery  and  an  ac-  a^ion.  w  the 
count,  refpecling  the  very  matters  for  which  he  was  purfuing  depending  in 
his  remedy  here.  chancery  for  the 

XJockell  Serjt.  fliewed  caufe  againil  £he  rule,  and  cited  Jones  v. 
Clayy  antCy  vol.  i.  p.  191.,  where  the  Court  refiiied  to  compel  a 
party  to  eleft  whether  he  would  proceed  by  indi£iment  or 
a£Uon  for  the  fame  caufe. 
Shepherd  Seijt.  argued,  in  fupport  of  the  rule- 
But  fhe^Caurt  were  of  opinion  they  could  not  interfere,  ob- 
ferving,  that  poffibly  the  Defendant  might  be  in  contempt  in 
Chancery  for  having  put  in  an  iniufficient  anfwer. 

Rule  difcharged  without  cofls. 


Payne  v.  Whaley.  jw^yisth. 

I^£ST  Seijt  having  obtained  a  rule  nifi  for  fetting  afide  ajleri  ^^"^^^^^ 
facias  in  this  cafe  and  all  proceedings  thereon,  as  being  fub-  may  be  rerved 
ieqaent  to  the  allowance  of  a  writ  of  error;  ^T*ndtied^ 

BojfUy  Serjt.  Ihewed  caufe  and  contended  that  the  allowance  fign  final  jlxig* 
of  the  writ  of  error  was  irregular,  inafinuch  as  it  was  ferved  be-  "'"^ 
fore  the  Plaintiff  was  entitled  to  fign  final  judgment. 

But  the  Court  held  the  allowance  r^ular.  [a)  •  * 

Rule  abfblute. 

(«)  Vid.  GravaUy,  Siimpfimy  vol.  I.  p.  479.  for  what  b  faid  on  this  fnbje^  by  EyrtChJ* 


Thompson  v.  Jobj}an.  iiUfyMth. 

'HPHis  was  a  rule  obtained  by  2>n^  Serjt.  calling  on  the  Plaintiff  if  the  writ  by 
-*•    tofhew  caufe  why  the  interlocutory  judgment,  and  all  fub-  J^|^2^^** 
fequent  proceedings  Uiereon,  fhould  not  be  fet  afide  for  irregu-  returnable  on 
larity.  with  cofts.  ^'J^^^T^ 

The  Defendant  having  diftrained  upon  the  Plaintiff  for  rent,  the  Pbintiff  do 
the  latter  replevied  the  goods,  and  on  the  1 6th  o( December  1 799,  ^f^^l^y^b^ 

fore  the  end  of 
that  term,  the  Defendant  u  entitled  t»  is  imparlance;  though  he  bat  not  appeared  within  tht  term. 
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removed  the  a£lion  of  replevin  into  this  Court  by  a  writ  of 
accedas  ad  curiam  (a),  returnable  on  the  firft  return  o{  Hilary 
term  {Jan.  2o.)>  1800.  Previous  to  the  return  of  this  writ  it  was 
ihewn  to  the  Defendant's  attorney  who  undertook  to  appear  r 
but  on  the  22d  €i  January  no  appearance  having  been  entered, 
the  Plaintiff  ruled  the  Defendant  to  appear  in  four  days,  and  on 
the  4th  of  February  the  Plaintiff^s  attorney  gave  notice  to  the 
Defendant's  attorney  that  the  writ  of  accedas  ad  curiam  had  been 
returned  and  filed,  and  demanded  that  an.appearance  ihould  be 
entered,  adding,  that  unlefs  an  appearance  were  entered  a  dif- 
tringas  would  iflue.  On  the  8th  oiFebruary  no  appearance  hav- 
ing been  entered,  the  Plaintiff  fued  out  a  dijlringas  returnable 
on  the  laft  return  of  Hilary  term  {Feb.  i2.)»  On  the  14th  of 
February^  being  two  days  after  the  expiration  oi  Hilary  term,'the 
Defendant  entered  an  appearance^  and  on  the  fame  day  a  decla- 
ration was  delivered,  and  a  rule  to  avow  ierved  on  the  Defi^i- 
dant ;  which  rule  not  having  been  complied  with,  interlocutoiy 
judgment  was  figned.  The  objection  to  the  regularity  of  the 
judgment  was,  that  as  the  writ  of  accedas  ad  curiam  was  re- 
turnable on  the  firft  return  oi  Hilary  temi,  and  the  declaration 
was  not  delivered  until  two  days  after  the  end  of  that  term,  the 
Defendant  was  intitled  to  an  imparlance* 

Beft  Seijt  now  ihewed  cauie^  and  admitted,  diat  as  the  FlaxDr 
tiffinftead  of  enforcing  the  undertaking  of  the  Plaintiff's  attorney 
had  proceeded  by  di/lringas,  the  cafe  muft  be  confidered  as  if 
no  iuch  undertaking  had  been  made ;  but  he  contended,  that 
as  the  Plaintiff  had  been  prevented  from  declaring  within  fiior 
days  before  the  end  of  HUary  term  by  the  Defendant  negleAing 
to  appear,  the  latter  was  not  entitled  to  an  imparlance.  He 
cited  Booke  v.  The  Earl  ofLeiceJlerj  2T.R.16.  ^  i  Sdknu 
Prac.  268. 


{a)  This  writ  is  only  a  fpeciet  of  r«- 
(oridari  fMfims  loquelam,  and  is  employed 
when  **  a  replevy  is  fucd  by  plaint  in  the 
^  court  of  any  other  lord  than  in.  the 
•*  county  court  before  the  IherifF."  By 
this  writ  the  (hertfF  it  direded  to  go  to  the 
court  of  the  lord,  and  there  record  the 
plaint;  whereas  the  common  recordari 
facias  U^uelam  direAs  him  to  record  that 
plaint  which  is  in  his  own  court.  F,  N,  B, 
70.  j5.  Where  the  replevin  is  by  writ  out 
of  Chancery,  either  in  the  county  court  or 
in  the  court  of  a  lord  of  a  Hundred,  ts'c. 
it  mufl  be  removed  by  Pone.  F.  N.B.  69. 
Jkf.  70.  A,  Etfciendum  ^  ^tfo</Recordare 
vW  Poue  pr9  de/indente  fcmper  debet  Jieri 
turn  eaujafjivt  loquelajii  in  eiiria  regit ^vi 


alterius.  Et  ft  loquela  fit  in  evria  Wapeu* 
tatbii  Hundredi^iLt.  alterius  ma^ath,fem' 
per  inferendit  eji  cauja^five  fuerit  pn  pe^ 
tentefrve  pro  defendente.  Si  awttm  h^i^ 
fuerit  in  aliqua  curia  regis  nenfat  pr%  tf 
tente  cum  cauja^  fed  pro  defendente  fie,  JReg, 
Grig.  85.  b.  Vidt  ttiaws^  a  Infi.  339. 
There  is  alfo  an  actedas  ad  curiam  where 
falt'e  judgment  has  been  been  given  in  a 
Hundred  court,  court  baron,  t5*^.  F.  N,  B, 
1%.  A.  B.  And  if  jullice  be  delayed  in  the 
little  writ  of  light,  the  demandant  Ihall 
have  a  writ  quad  i'icec§mes  accedat  in  pr»» 
pria  perfotia  fua  ad  curiam^  &c.  ad  'mdeu  • 
dum  quod  plena  jujlitia  $xbibeatur^  itQ,  Meg, 
Orig.  9.  b. 

But 


IN  THE  Fortieth  Year  of  GEORGE  III.  "  139 

But  the  Court  (after  confulting  the  officers)  were  of  opinion,         1800. 
that  the  exception  [a)  contended  for  did  not  apply  to  the  adiion       ■■ 
of  replevin;  and  that  the  Defendant  therefore  was  entitled  to     Tkomfsom 
an  imparlance*  Jordan. 

Rule  abfblute  without  Coils. 

(fl)  Vid.  Bayley  v.  Hantler,  ante  p.  126.  and  tbe  cafes  there  referred  to. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Lord  Petre  v.  Lord  Auckland  and  Lord  Gower,     May  14th. 

Poftmafter-General ;  in  Error. 

nPHis  was  an  a6lion  of  indebitatus  affumpfitiot  money  had  and  ^  Roman  Ca- 
^  received ;  and  was  tried  before  Lord  Kenyan  at  the  Guild"  emitlwTtofnmk. 
liall  fittings  after  himmichaelmas  term,  when  His  Lo^dihip  hav* 
ing  dire6led  the  jury  to  find  a  verdi^  for  the  Defendants,  a  bill 
of  exceptions  was  tendered.  A  verdi£l  having  been  found  for 
the  Defendants,  and  judgment  given  in  the  King^s  Bench  ac- 
cordingly, a  writ  of  error  was  brought,  and  the  common  errors 
affigned.  From  the  bill  of  exceptions,  when  fealed  and  an- 
nexed to  the  record,  the  caie  appet^ed  to  be  in  fiibftance  as 
Ibllows: — ^That  Lord  Petre  before  and  at  the  time  of  the  receipt 
of  the  film  of  feven-pence  hereinafter  mentioned,  was  a  peer 
ci  Great  Britain^  by  hereditary  defcent  fron;i  his  anceftor  John 
Petre,  who  was  created  by  letters  patent  of  the  aift  July  1603, 
Baion'P^^  of  Writtle  in  the  county  ofl^ex,  to  hold  to  him 
and  his  heirs  male;  that  the  anceftors  of  Lord  Petre  enjoying 
the  laid  honour  and  dignity,  have  always  been  fummoned  to 
pariiament  in  right  of  the  fiiid  dignity ;  and  that  Lord  Petre 
long  before  the  demand  and  receipt  of  the  iaid  fum  of  fevenpence 
iKTeinafiermentioned,  viz.  on  the  30th  of  May  1 796,  (he  being 
tiien  of  the  age  of  21  years  and  upwards,)  was  duly  fummoned 
to  the  prefent  parliament  in  right  of  his  iaid  dignity ;  that  Lord 
Auckland  and  Lord  Gotoer before  and  at  the  time  of  the  demand 
and  receipt  of  the  funl  of  fevenpence  hereinafter  mentioned 
were  His  M^eft/s  poftmafter-general,  ^d  as  fuch,  on,  S^c. 
at,  4r.  (bdng  during  the  fitting  of  the  prefent  parliament,)  de- 
jnanded,  cluurged,  and  received  of  and  from  Lord  Petre  the  fum 
of  fevenpence  for  the  poftage  of  a  fingle  letter,  fent  and  con-  . 
■veyed  by  the  poft  from  BH/lol  to  London^  being  a  diftance  ex- 
ceeding 100  miles,  and  left  than  150  miles,  and  which  letter 

was 
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LAND,  b**.; 

in  £nror. 


i8oo.        was  direcled  to  Lord  Petre  at  his  houie  in  London^  being  the 
place  of  his  ufual  reiidenee,  the  fame  being  the  only  letter  fent 
and  conveyed  to  Lord  Peire  by  the  poft  on  that  day ;  that  from 
the  pafling  of  the  30  Car.  2.  Jl.  2.  made  to  prevent  papifts  from 
fitting  in  parliament,  the  privilege  offending  and  receiving  letters 
free  from  poftage  has  been  enjoyed  by^  peers  not  profeffing 
the  Roman  Catholic  religion  who  have  been  fummoned  tx>  par- 
liament, although  they  have  not  taken  or  ofiered  to  take  their 
refpe£live  feats  in  the  Hou(p  of  Lords;  that  Lord  Petre  is  and 
was  at  the  time  when,  4f^.  a  Roman  Catholic,  and  never  appeared 
in  parliament  in  purfuance  of  his  iummons,  or  voted»  or  made 
his  proxy  in  the  Houfe  of  Peers,  or  fat  there  during  any  debate^ 
or  offered  to  do  fo;  and  that  he  has  never  fubfcribed  or  re- 
peated the  declaration  menti6ned  in  die  30  Car.  i.JU  2.  but  thi^ 
he  has  taken,  made,  and  fiibfcribed  the  decIaratioB  and  oath 
mentioned  in  the  31  Geo.  3.  r.  32.  mud^l  relieve  papifts  from 
certain  penalties;  that  fincethe  pafBng  of  the  30  Car.  2.  fL  1. 
the  fending  and  receiving  letters  free  from  poftage  has  not  been 
enjoyed  by  any  peer  profeffing  the  Roman  Catholic  religion,' 
although  a£iually  fummoned  to  parliament;  that  the  faid  privi- 
lege has  never  been  enjoyed  by  any  peerefs  being  fuch  in  her 
own  right,  or  by  marriage,  or  by  any  peer  under  21,  nor  have 
they  ever  been  fummoned  tp  parliament;  that  fince  the  union  of 
]$ngland  and  Scotland^  no  peer  enjoying  his  dignity  only  by  rear 
fon  of  his  own  pofleffion  before  the  union,  or  by  hereditaiy 
defcent,  and  who  has  not  been  one  of  the  fixteen  peers,  has  en<» 
joyed  the  faid  privilege;  that  the  faid  privil^e  was,  before  the 
4  Geo.  3.  c.  24.  enjoyed  by  fuch  peers  as  did  in  &6i  enjoy  the  fame 
under  certain  warrants  fh>m  time  to  time  iffued  under  the  King^t 
fign  manual,  in  which  warrants  they  were  exempted  from  poftage 
by  the  name  and  defcription  of  the  members  of  both  houfes  of 
parliament;  that  in  fbme  of  thefe  warrants  the  exemption  was 
exprefTed  to  be  during  the  fitting  of  parliament  only,  in  others 
which  were  iffued  immediately  before  the  4  Geo^  3.  c.  24.  the 
exemption  was  expreffed  to  be  granted  to  the  members  of  jboth 
houfes  of  parliament  during  every  fefiions  of  pariiament,  and 
for  forty  days  before,  and  forty  days  after  every  feffions;  that 
on  the  1 6th  of  April  1735,  the  commons  of  Great  Britain  re- 
folved  that  the  privilege  of  franking  letters  by  the  knights, 
citizens,   and  burgefles,  chofen  to   reprefent  the  commons  in 
parliament,  b^an  by  ere^ing  a  poft-ofiice  within  this  kingdom 
by  a6i  of  parliament,  and  that  all  letters  not  exceeding  twoounces^ 
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£gned  by  the  proper  hand  of  or  dire£led  to  any  member  of  that        1 800. 
Houfe,  during  the  fittmg  of  every  feffion  of  parliament,  and  '  ^    ■ 

forty  days  before  and  forty  days  after,  every  funmions  and  ^»^J«TRt 
prorogation  ought  to  be  carried  and  delivered  freely  and  fafely  Lord  AncK- 
fixMn  all  parts  of  Great  Britain  and  Ireland  without  any  charge  ^^**Error'  * 
ofpoftage. 

Jervis  for  the  Plaintiff  in  error.  The  queftion  in  this  cafe 
depends  upon  the  conftru6iion  of  46^0, 3.  ^.24.,  by  which  it  is 
enaAed,  that  no  letter  fliall  be  exempt  fix)m  poftagc  except 
iiich  as  are  therein  excepted ;  the  exception  applicable  to  thi& 
point  is,  "  all  letters  and  packets  not  exceeding  die  weight  of 
two  ounces,  fent  from  and  to  any  places  within  the  kingdoms  of 
Great  Britain  or  Ireland  during  the  fitting  of  any  feffion  of  par- 
liament, or  within  forty  days  before  or  forty  days  after  any  fum- 
mons  or  prorogation  of  the  iame,  which  (hall  be  figned  on  the 
outfide  thereof  by  any  member  of  either  of  the  two  houfes  of  par- 
liament of  Great  Britain^  and  whereof  the  whole  fubfcription 
iball  be  of  the  hand-writiog  of  fuch  member,  or  which  ihall  be  .^ 
dire6ied  to  any  member  of  either  houfe  of  parliament  of  Great 
Britain^  or  at  any  of  the  places  of  his  ufual  refidencc,  or  at  the 
place  where  he  fiiall  a6lually  be  at  the  time  of  the  delivery 
thereof  or  at  the  houfe  of  parliament,  or  at  the  lobby  of  the 
houfe  of  parliament  of  which  he  it  a  member.*^  The  fubfequcnt 
ftatutes  regulating  the  number  and  weight  of  letters  do  not  vary 
the  effe£i  of  the  above  claufe  upon  the  prefent  cafe.  From  the 
biU  of  exceptions  it  appears,  that  the  Plaintiff  is  a  member  of 
one  of  the  houfes  of  parliament.  It  is  ftated  that  he  is  a  peer 
of  the  realm  by  defcent,  and  he  is  not  only  entitled  ex  debito 
jufliti<e  ta  his  writ  of  fummons,  4  In/l.  i .,  but  has  aftually  received 
it  for  the  prefent  parliament.  Neither  the  30  Car.  2.  Jlat.  2. 
Hor  31  G^b.  3.  C.32.  contain  any  thing  to  negative  a  Roman 
Catholic  peer  being  a  member'  of  the  Houfe  of  Lords.  Indeed 
the  inference  from  the  former  of  thofe  a£ts  is  direftly  the  re- 
verfe,  for  it  provides  that  "  no  perfon  that  now  is  or  hereafter 
Ihall  be  a  peer  of  this  realm,  or  member  of  the  Houfe  ofPeers^ 
ihall  vote,  Sfc,  imtil  he  ihall  have  taken  certain  oa^s  and  fub- 
feribed  a  certain  declaration ;"  the  a6l,  therefore,  feems  to  con^ 
fider  that  a  perfon  may  be  a,  member  of  the  Houfe  qfPeers^  pre- 
vious to  his  having  taken  the  oath.  If  then  the  Plaintifi'  be  a 
meinber  of  the  Houfe  of  Peers,  he  is  entitled  to  the  exemption 
mider  4  Geo,^,  c.24.  That  exemption  is  not  confined  to  the 
peers  in  any  particular  predicament,  fince ho  mention  is  made  of 
any  religious  perfuaiions,  but  the  defcfiption  is  general.     No 
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analogy  can  be  drawn  (ram  peerefles  or  peers  under  age,  ot 
Scotch  peers  not  of  the  fixteen,  becaufe  they  are  not  entitled  to 
fit  at  all,  not  receiving  ^  writ  of  fummons.  But  the  Plaintiff 
has  an  unqueftionable  right  to  go  into  the  houfe  and  take  his 
ieat  and  vote  at  any  moment  during  the  feffion,  provided  he 
take  the  oaths ;  and  is  thereby  precifely  in  the  lame  fituation  as 
any.  other  peer,  who  having  received  his  writ  of  fummons,  is 
prevented  by  illnels  or  any  other  occafional  diiability  from 
t^iiig  his  feat  It  is  further  to  be  obferved,  that  as  the  ex- 
emption commences  forty  days  previous  to  the  fitting  of  par- 
liament, it  is  impoiQbie  to  afcertain  whether  the  perfons  who 
claim  tlie  exemption  mean  to  take  the  oaths  or  not.  The  right 
to  the  exemption,  therefore,  cannot  depend  upon  their  taking 
th^  oaths. 

Abbott  for  the  Defendants. ,  If  it  could  be  afiumed  that  every 
peer  is  a  member  of  parliament,  no  further  argument  would  be 
neceilary  on  the  part  of  the  Plaintiff.  On  that  point  the  whole 
queflion  turns ;  and  though  the  Plaintiff  be  at  liberty  to  become 
a  member  of  parUament  whenever  he  may  think  proper,  yet 
he  was  not  fo  at  the  time  when  the  letter- ftated  in  the  bill  of 
exceptions  was  fent.  The  Legiflature  feenis  to  have  made 
a  diftin£lion  between  privilege  of  peers  and  privilege  of  parlian 
ment  Had  it  been  intended  that  every  peer  fliould  be  equally 
entitled  to  the  right  of  franking,  the  exprefiions  of  the  a& 
would  have  been,  "  any.  peer  of  the  realm,  and  any  member 
of  the  Lower  Houfe  of  P^rlia^ent;**  whereas  the  words  of  the 
a£l  are, ."  any  member  of  either  houle  of  parliament  of  Great 
Britain^'  The  fame  expreffions  are  ufed  in  the  24  Geo.  3. 
Jff.  2.  C.37.  4*  35  Geo.  3.  c.  53./  I,  2,  3.  and  sre  taken  from. 
the  royal  warrants  which  were  in  ufe  previous  to  the  4  Geo.  3. 
t.  24.  Befides,  the  a£l  feems  to  confider  the  privilege  as 
granted  in  confequence  of  the  legiflative  fun6tious  of  the  pep- 
fon  to  whom  it  is  given ;  fince  it  dircfts  in^T  5.  that  the  votes 
and  proceedings  of  parliament  fhall  be  free  of  poftage;  and  the 
firfl  feflion  clearly  contemplates  the  perfon  entitled  to  the  pri- 
vilege as  attendant  upon  his  duty  in  parliament,  which  4>^aks 
of  letters  dire6led  to  him  "  at  the  houfe  of  parliament,  or  the 
lobby  of  the  houfe  of  parliament  of  which  he  is  a  member." 
And  the  fubfequent  flatute  (a)  which  has  limited  the  number 
of  letters  which  are  to  pafs  free  of  poflage,  appears  alfb  to 
have  had  in  view  the  number  of  letters  which  any  member  of 
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|Mirliament  could  be  fuppofed  to  (end  or  receive  in  bis  official  1800. 
capacity.  In  fartber  confirmation  of  tbe  diftin£iion  between  pri- 
tilege  of  peerage  and  privilege  of  parliament,  it  maybe  remarked^ 
that  peerefles,  though  entitled  to  freedom  from  civil  arreft,  and  L^d  Aock- 
to  a  trial  by  the  peers  of  the  realm,  are  not  entitled  to  the  pri-  ^ja  Error!  * 
Til^e  of  franking.  It  is  alfo  obfervable,  that  in  the  &&,  6f  union, 
5  Afm.  r.  8.  Art.  23.  "  all  privileges  of  parliament"  are  fecured 
to  the  fixteen.  peers  of  Scotland,  which  arc  enjoyed  by  the  peers 
cf  England,  and  that  to  th^  other  peers  of  Scotland  are  fecured 
**  all  privileges  of  peers,"  as  fiilly  as  they  are  enjoyed  by  the  peers 
ct  England,  "  except  the  right  and  privilege  of  fitting  in  the 
Houfe  of  Lords,  and  the  privileges  depending  thereon."  A 
member  of  the  Houfe  of  Ck>mmons,  difabled  by  the  30  Car.  i, 
^/lat.  2.  is  no  longer  a  member,  and  therefore  it  is  provided  that 
his  place  fhall  be  filled  up :  this  provifion  cannot  indeed  apply 
to  peers  who  are  oot  ele£led ;  but  by  a  parity  of  reafbning,  when 
they  are  difabled,  they  are  no  longer  members  of  the  home. 
Uilhge,  ifitmaybe  taken  into  consideration  at  all,  flands  di- 
reAly  iii  oppofition  to  the  PlaintifTs  claim.  Upon  the  whole 
therefore,  the  writ  of  fummons  feems  only  to  confer  an  inchoate , 
right  to  become  a  member  of  parliament,  for  it  is  abfurd  to  conr 
tend  that  any  one  can  be  deemed  a  member  of  an  aflcmbly, 
which  he  cannot  enter  during  a  debate,  and  in  which  he  can 
MitheTvfit  or  vote  without  incurring  penalties. 

Tke  Court  took  time  to  confider  of  their  opinion,  which  was 
xm  this  day  delivered  by  ' 

Lord  Eldon  Ch.  J.     The  queftion  is,  Whether,  under  the  n 
cLrcumflances  of  this  cafe,  IjovAPetre  was  entitled  to  receive  the 
letter  in  queftion  free  of  poftage?  If  he  was  entitled  to  receive 
it  firee  of  poftage,  it  appears  from  the  record  that  the  money  in 
demand  was  paid  by  miftake,  and  Lord  Petre  will  be  entitled  to 
fecorer  it  in  this  a£iion.    Since  the  paffing  of  the  4  Geo.  3.  c.  24. 
which  has  converted  what  was  before  a  privilege  into  what  mAy 
now  be  called  a  legal  right,  that  is  a  right  under  an  a6l  of  par- 
liament, no  doubt  can  be  entertained  of  the  Plaintiff's  right  to 
lue  in  this  form  of  a6tion ;  though  previous  to  the  pailing  of  that 
ail,  when  the  exemption  was  allowed  under  warrants  from  time 
to  time  ifiued  by  the  crown,  operating  as  grants  of  part  of  the 
duties  vefted  by  parliament  in  the  crown  for  its  own  ufe,  fome 
doubts  might  have  been  entertained  upon  the  fubjeft,  the  money 
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1800-       having  been  paid  over  to  His  Majefty's  ufe.     We  are  now  to 
decide  the  queftion  on  the  true  conftru£lion  of  the  4  Geo.  3., 
the  title  of  which  is,  "  An  a^  for  preventing  frauds  and  abules 
Lord  Aqck-     in  relation  to  the  lending  and  receiving  of  letters  and  packets 
in  Ewofc  '    fr^  fro™  the  duty  of  poftage,"     The  preamble  of  that  aSt 
ilates,  that  "  under  colour  of  the  privilege  of  fending  and  re- 
ceiving poil-letters  by  members  of  parliament  free  from  the 
duty  of  poftage  many  great  and  notorious  frauds  have  been  and 
ftill  are  frequendy  praflifed,  as  well  in  derogation  of  the  honour 
of  parliament  as  to  the  detriment  of  the  public  revenue,  divers 
perfbns  having  prefumed  to  counterfeit  the  hand,  and  otherwiie 
fraudulently  to  make  ufe  of  the  names  of  members  of  parliament 
upon  letters  and  packets  to  be  fent  by  the  poft  in  order  to  avoid 
the  payment  of  the  duty  of  poftage/'     In  cdnftruing  theie 
words  we  fliould  be  extremely  at  a  lofs  to  find  what  expofition 
ihould  be  put  upon  them,  uhleis  we  were  informed  by  the  re- 
cord of  the  true  meaning  of  the  expreflion,  ^'privilege  of  feqd* 
ing  poft-letters  by  members  of  parliament  free  from  the  du^  of 
poftage."     It  is  not  an  exprefiion  which  neceflTarily  implies  that 
the  privilege  was  enjoyed  by  all  membeiti  of  parUamenty  nor 
/  does  it  fiiew  what  were  the  origin,  nature,  reftri6lions,  limits^ 
tions,  or  extensions  in  pra6lice  or  ufiige  of  that  privilege.     la 
this  Court  therefore,  not  underftanding  privilege  of  parliament^ 
we  are  obliged  to  look  at  the  record  to  enable  us  to  uBderftand 
the  a6l.     llie  record  contains  what  out  of  this  place  we  know 
.  to  be  the  fubftance  of  the  parliamentary  hiftory  of  this  privi- 
lege.    It  is  not  ftated  however  by  whom  this  privilege  was  en- 
joyed between  the  years  1660  and  1678 ;  and  it  is  not  our  pro- 
vince to  infer  from  what  is  ftated  to  have  been  the  uiage  iubie- 
queilt  to  the  year  1678,  what  was  the  uiage  between  1660  and 
.  that  year*     But  the  record  has  ftated  that  from  tlie  year  1678 
'     the  privilege  has  been  enjoyed  by  all  peers  not  profeffing  the 
Roman  Catholic  religion,  and  that  it  has  not  been  enjoyed  by 
any  peer  profeffing  that  religion.     In  1 660,  when  parliament  (a) 
adopted  the  fcheme  for  ere£ling  a  poft-office,  which  had  been  firft 
introduced  during  the  ufurpation  by  the  a6i  of  1656  (6),  the  duty 
of  poftage  was  impofed  generally  on  all  His  Majefty's  fiibieAs. 
We  know  hiftorically,  though  we  cannot  take  judicial  notice  of 
it,  that  a  claufe  was  propofed  in  the  commons  to  exempt  '^  the. 

(a)  y\d.   12  Car.  2.   f.  .^J.     Ruffhcatfs  {l")  S^e  Sgokeirii£\Sff.Jli,  Ammp  x6s6. 

Sutures,  Ai'vcndix,  j.  17^.  c^3o. 

knights, 
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bt0,  citizens,  and  burgeiTes  chofen  and  continuing  to  be  mem-        1 800. 
of  the  parliament  of  England  and  fitting  the  parliament  from      — — 
!uty  of  poflage  («)."  We  know  alfo  that  the  propofition  was      "^  ^  ^^ 
tained  with  confideraUe  doubt ;  that  it  was  treated  by  fbme     ^^ord  Auck- 
mendicant  claufe,  and  that  the  ipeaker  was  very  unwilling  to       i„  trroi.  * 
he  queftion  upon  it  (J).     However  it  pafled  the  Houie  of 
mons  (c).    But  as  it  contained  no  provifion  for  the  members 
3  Houfe  of  Lords,  and  as  that  houfe  could  make  no  addition 
noney  bill,  the  claufe  was  there  omitted  ({/)•     The  omiffion 
ioned  fome  difficulty  in  the  Houfe  of  Commons  with  re-  \ 

to  the  pafling  of  the  bill ;  to  facilitate  which  HisMajefty's 
lers  gave  afTurances  to  the  memji)ers  of  the  Houfe  of  Com- 
i  that  their  letters  fhould  pais  free.  Accordingly^  on  the  1 4th 
'{Of  1661^  a  warrant  was  iffiied  by  King  Charles  the  Second, 
Iris  to  be  found  in  the  Commons'  Journals,  vol.  22.  p.  463.  {e) 
is  effe6l:  "  Charles  R.  The  King  being  informed  by  his  prin- 
lecretaries  of  ftate  that  the  members  of  parHament  feemed 
Uing  to  pay  for  the  poftage  of  their  letters  during  the  fitting 
rliament,  His  Majefty  was  thereupon  gracioufly  .pleaied  to 
lif'eAions  to  the  farmers  of  his  poft-office  that  all  fingle  let- 
but  not  packets,  fent  by  the  poft-office  to  or  from  any  mem- 
]f  either  houfe  of  parliament  go  free  without  payment  of 
Iniig  for  the  poft  thereof."  What.effefl  was  a^llially  given 
e  exemption  direfted  by  this  warrant  between  tht;  years 
«nd  1678  we'  have  no  means  of  knowing  from  this  re- 
:  bat  the  record  Hates,  that  from  the  y^r  1678  no  peer 
ffing  the  Roman  Catholic  religion,  whether  confidcred  as  a 
|)er  of  parliament,  or  as  a  merepeer  contradiftinguifiiedfrom 
Mber  of  parliament,  ever  did  enjoy  the  privilege.'   On  the 

iecemUr  i6th,  x66o,  Cmhm.  J^Mra,  to,  the  bUl  with  the.amcndmeou  t?a»  read 

k  IZl.  a  third    ciin&  and  paffed.     Lords*  Jomrti, 

^hdt  Parliamentary  Hi/I,    vol.23,  vol.  zi.  p.a2%.     On  tht  %id  c€  Drcemter 

1660,  the  Commons  reccivad  the  hUl  with 

lie  bill  was  agreed  to  by  the  Com-  .  a  meilage  from  the  Lords,  defiring  their 

id  fent  to  the  Lords  for  their  con-  concurrence  in  the  alterations:  and  on  th« 

ty  Dtcember  octh,  1 660,    Comm,  fame  day  **  the  amendioents  to  the  bill 

vol.8,  p.  317,  2t8.  taking  away  the  provifo  about  letters  to 

riMbill  came  to  the  Lords  on  the  roembtti  of  parliament'*  were  retdl  and 

%tmk«r  1660,  and  was  on  the  fame  a^eedto;  and  the  bill  fent  back  to  the 

reread,  and  referred  to  a  commit-  Lords.    Comm.  yourn.  vol.  8.  p.  223. 

the  bill  for  poll  money.    Lords*  (r)  Where  the  fubftance  of  the  abovif 

veL  zi.  p.  220.    On  the  evening  of  fads  is  dated  in  the  report  of  a  committee 

e  day  the  committee  reported  it  fit  appointed  by  the  houlf  in  173610  confider 

with  ^  fome  few  amendments,"  the  fubje^ 
laving  been  t^ice  read,  and  agreed 


Ull. 


19th 
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i8op.        lytli  of  Febiiutfy  1 734,  the  copy  of  a  warrant  allowing  letters  to 

pafe  free  of  poftage^  dated  the  1 8th  of  October  1 72^,  and  direfted 

j.ord  Pbtre  ^  ^Y^  poftmaften-general,'  was  prefented  to  the  houfe  (a),  pur- 
Lord  AucK-  fuant  to  an  ord^r  of  the  boufe  {b);  by  which  it  appears  that  the 
"^  k^E^Mfc '  ^^^^"^  ^  ^  warrant  at  that  time  varied  from  what  it  was  in  1 66  (. 
After  reciting  that  the  revenue  had  been  greatly  prejudiced  by  the 
free  carriage  of  letters  which  ougl^t  to  have  been  paid  for  ac- 
Qording  to  thie  a^  of  parliament  in  that  behalf,  it  dir^^  the 
poftmaftar-gcneral  not  to  permit  any  perfbn  to  iend  or  receive 
free  any  letters  which  ought  to  be  paid  for  by  thefaid  aSt,  exeept, 
among  other  exceptions,  ^^  the  ro^ofibers  of  both  our  houies  of 
parliament  during  every  (elEon^of  parliament,  and  for  forty  days 
before  and  forty  days  after  every  feffion,  fo  as  the  iaid  letters  or 
packeU  to  be  finked  by  virtue  of  this  our  authority  for  the  meaip 
bcrs  of  parliament  of  either  houfe  do  not  exceed  the  wei^t  of 
two  ounces*''  It  concludes,  <<  and, we  do  aUb  will  and  recjuire 
you  to  make  our  pleafure  known  to.  the  members  of  onr.fiyil 
houfespf  parliament,  thfl^  for  preventing  the  above  abuies  whidi^ 
as  we  have  beeainformed,  have  been  frequently  pra&iied  with 
divers  perfons who  not  being  membersof  either  of  the  faid  hoofii 
of  parliament  have  yet  preiumcd  to  indorfe  on  their  letteiv  the 
names  of  fuch  as  wer^  as  alfo  to  dire£l  their  letters  to  members  cf 
parliament  when  at  the  fame  time  fiich  letters  do  not  really  betonf 
to  or  concern  the  m^nbers  to  whom  the  fame  are  dire£led,  we  do 
«xpeA  that  th)[^  members  <^botl^  houfes  do  conftantly  indorfotheir 
own  names  on  th^r  own  letters  {with  their  own  hand-writing,  tad 
that  they  do  not  fufier  any  lett^  whatfoever  other  than  ibch  ai 
Qoncem  themielves  to  pais  underxlieir  frank  cover  or  dire^ioa,  te 
thediminutionandprgudiceof  Quriaid  revenue.  And  for  (bdpkii 
this  ihall  be  your  warrant  (c).*'  This  warrant,  which  reftrained 
the  generality  of  the  exemption  by  requiring  that  the  letten 
Yihidi  were  to  go  free  of  poftage  iliotdd  have  a  particular  addte& 
and  be  confined  to  a  certain  weight,  appears  to  have  been  ente^ 
tained  by  the  Houfe  of  Commons  as  a  matter,  the  propriety  of 
^inrhich  was  to  be  inquired  into.  If  the  privilege  uhder  the  old 
warranu  were  general,  the  houfe  feemed  to  think  that  it  01^ 
not  to  be  limited  without  their  confent.  Accordingly  a  committee 
was  appointed  on  the  26th  oi February  1734  to  take  theoof^of 

_^  ■  («^  *«e  Cwm'm,  Joum.  vol.  %t,  p^  385.  (t)  Comm,  Joum,  fol.  aa.p.  303. 

(/)  Seventeenth  Fdntary  1734. 'Cmvw. 
J  yum,  vol,  %%*  p.  38a. 

the 
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irarrant  into  confideration  (a);  and  in  April  I'jjg  various  re-  1  too. 

ions  were  pafied  concurring  in  the  meafures  for  preventing      

cb  fuggefted'in  the  warrant(6).  Among  thefe  resolutions  was  **  Pet»» 

ftated  at  the  end  of  the  fpecial  verdift.    Since  thefe  refblu-  Lord  Auck- 

i  and  this  warrant  which  concerned  the  members  of  both  ^^^'e^'  ' 


ies  of  parliament,  no  peer  profefling  the  Roman  Catholic 
;ion,  as  we  are  informed  by  the  record,  has  deja6io'en}ojed 
mvilege.  In  the  year  1764  previous  tothepaffing  of  the 
o.  3;  the  Houfe  of  Commons  again  took  the  matter  into  their 
ideration  (c)  as  a  matter  of  privil^e^  and  altered  into 
ral  refolutions,  thefirft  ofwhidi  relates  to  the  prance  of 
iterfeiting  the  hands  of  members  of  the  houfe ;  and  they  lug- 
feveral  wholefomeregulationsfor  preventing  theabuieswhich 
prevailed.  They  then  fend  a  meflage  to  the  Lords,  riot  de* 
g  their  concurrence  as  in  cafes  of  legal  r^ulaticxi,  but  for  the 
lofe  only  of  conununicating  their  refblutions:  the  fubjeA  is 
red  into  by  the  Houfe  of  Lords,  and  refolutions  are  there 
d  {d)y  the  firft  of  which  is  inipJ^JSmis  ienmnit  the  fame  with 
enteredinto by  the  Commons;  andflates  that  the praAice  of 
Iterfeiting  the  hands  of  ^^  members  of  this  houfe"  is  become 
lenL  The  refolutions  of  both  houfes  being  firamed,  the  aft 
Geo*  3*  is  brought  in,  after  ^^ch  the  houfe  proceeds  in  its 
ooiinications  by  meflage  (e)  defiring  the  concurrence  of  the 
b.  The  preamble  of  that  aft,  which  has  been  already  flated, 
tbeexprei&on  ^^  members  of  parliam^it,"  the  very  expref^ 
of  the  royal  warrant,  and  defcribes  the  fraud  to  be  provided 

It  b  to  be  remarked  that  on  the  pch         {h)    Ctmm,  Jwrm,   toL  is.  p.  464, 5. 

toniiflr  X7I^,(CMMr.  Joi/rn.  voL  x8«  472.476. 

;.)  the  Houle  of  Commons,  on  com-         (c)    Committee  appointed  March  ift 

made  of  great  abui'es  in  the  privilege  1764.  C9mm,  Jomrn^  r.  ^9.  p.  893.      Re* 

okinf ,  came  to  refolutions  regulating  port  an^l  refokitions   of   the   committee 

WdTe  of  chat  privilege  in  a  manner  28th  Juarti,  p.  997,  998.      Refolutions 

rjm  noany  refpeds  to  that  afterwards  agreed  to  and   orders   made  upon    the 

(4$   and   (hai  on  the  13d  March  members  regubting  the  exerciie  of  the 

t7i  ty^mnt  was  ifTuedby  the  crown,  privilege  and  a  meflage  fent  to  Lords  com- 

|d  elmoll  verbatim  in  the  fame  terms  munkating  the  fame  »8th  Msreh,  p.  icx>u 
%  which  iflued  in  the  firfk  year  of         {(i)  March  19th,  Z764*     LartU  Jourm, 

igjD  ef  Onrge  the  Second,  vim,  1 8th  v.  30.  p.  531,  X,  3, 4-     Communicated  to 

r  1737,  and   whidi  the  Honfe  of  the  Commons  00  the  (aine^dty^     Cmmv. 

Mfls'  thought  it    necefTary  to  take  Journ.  v.  29.  p.  XOio.     Ordered  that  a 

leir  eenideration  in  1734.    A  copy  bill  be  brought  b,  (ame  dtytpiXOiz. 
wanaot  of  the  23d  Af<3rr^  1716-17,         [e)  Bill  paflTed  in  the  Commons  and 

kcdWthe  Appendix  to  a  repon  of  meflfage  to  the  Lords  defiring  their  cou- 

ifil  pibliihed  by  Mr.  DWw*  currence,  AfrH  txth  1764.  Cmm  Joum, 

r.  29.  p.  I047, 

>!  2  againft 
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1 8oo*        againft  to  be,  the  pra6lice  of  counterfeiting  their  hands.     The 

""^  fraud  therefore  was  one  which  could  not  be  praftifed  upoh  thofe 

V.  who,  according  to  the  exercife  of  the  privilege  then  prevailing, 

^Awo^Srr"!'  ^^^  "^^  ^^^  ^^  ^^^  ^^^^^  ^^  franking  letters  to  any  perfon  what- 
ifi  Crror.  foever.  The  queftion  in  this  cafe  cannot  accurately  be  faid  to 
depend  upon  ufage,  otherwife  than  as  that  ufage  was  the  fubjeft 
of  thea6l  of  parliament  I  agree  that  if  the  expreffion  "  mem- 
bers of  parliament"  in  the  enabling  claufe  of  the  ftatute,  muft  be 
underilood  to  include  all  members  of  parliament,  or  ail  peers  who 
ftand  in  the  predicament  in  which  the  record  ftates  Lord  Pefre  to 
be,  welhould  not  be  authorized  to  give  judgment  for  the  De- 
fendant But  the  true  queftion  feems  to  bne,  whether  the  a&  muft; 
not  be  taken  to  be  an  a6i  regulating  the  privilege,  as  that  privi-^ 
lege  was  exercifed  at  the  time  when  the  aft  pafted.  If  the  pri- 
vUege  were  a  privilege  of  fuch  members  of  the  Houfe  of  Peen 
(taking  all  peers  to  be  members  of  parliament)  as  did  not  profeis 
the  Roman  Catholic  religion,  the  queftion  is,  whether  the  aft 
muft  not  be  taken  to  be  an  aft  regulating  the  privilege  of  peers 
not  profeffing  that  religion ;  or  whether  we  are  to  underftand  that 
notwithftandingtheaft  waspafled  to  reftrain  theright  of  franking, 
yet  that  its  operation  was  intended  to  be  fuch  as  to  enlarge  that 
privilege  and  confer  it  upon  thofe  who  had  it  not  before  ?  Under- 
ftanding  from  this  record  what  was  the  privilege  of  members  of 
,  parliament  at  the  time  when  the  aft  pafled,  we  are  all  of  opinion 

that  the  aft  muft  be  taken  to  regulate  the  privilege  with  refpeft 
to  thofe  by  whom  it  was  enjoyed  at  that  time,  and  not  to  enlarge 
the  niunber  of  thofe  who  were  to  exercife  it  in  future.  "Vyhen 
I  fay  members  of  parliament,  I  wifli  not  to  be  underflrood  as 
giving  any  opinion  whether  Lord  Petre  be  or  be  not  entitled  to 
be  confidered  a  member  of  parliament.  There  is  a  great  differ- 
ence between  privilege  of  peerage  and  privilege  of  parliam^t 

^..^ But  I  think  tlie  cafe  of  Lord  Petre  in  the  prefent  inftance  fl;ands 

on  the  fame  ground  as  if  a  writ  of  fummons  had  been  delivered 
improvidently  to  a  proteftant  peer  during  his  minority.  .  Th« 
minority  in  fuch  cafe  would  operate  an  incapacity  againft  his 
fitting  in  parliament,  and  I  do  not  know  how  we  are  to  account 
for  the  fafts  in  this  record,  unlels  we  confider  the  Roman  Catho- 
lic peers  fince  1678,  as  under  a  difability  fimilar  in  effeft  to  that; 
which  arifes  from  the  minority  of  a  proteftant  peer.  If  a  minor 
peer  were  to  receive  a  writ  of  fummons  and  demand  to  have  hi^ 
letters  free  of  poftoge,  the  poftmafter-geueral  would  only  have  to 

proye 
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prore  the  fieiA  of  the  minority  in  order  to  eftabllih  that  fuch  a  .1800. 
Jieer  was  not  entitled  to  the  privilege  of  parliament;  though  — — 
clearly  entitled  to  privilege  of 'peerage.  In  the  cafe  of  a  Roman  °  ^, 
Catholic  peer  having  received  a  writ  of  fummons,  as  he  could  not  Lord  Awoi 
take  the  oaths  dire6led  by  30  Car.  2.,  he  could  no  more  be  a  peer  ^y^  ^^^^ 
of  parliament  than  a  proteftant  peer  during  his  minority.  And  I 
take  it  that  the  privilege  now  in  diipute  muft  have  been  withheld 
from  the  one  on  the  fame  ground  as  from  the  other,  viz.  that  the 
privilege  is  conne6led  with  the  capacity  of  doing  buiinefs  in  par- 
liament. How  far  the  privilege  has  been  abuied  will  not  afFe£l 
the  juftnefs  of  the  realbning  upon  principle.  But  in  all  the  a£l8 
which  have  given  the  liberty  of  franking  and  receiving  letters  free 
from  poftage  to  public  officcrjSy  it  is  exprefsly  given  in  refpe6l  of 
the  bufinefs  of  the  offices  in  which  they  are  employed.  I  do  not 
aflent  to  the  argument,  that  becaufe  Lord  Petrei^  entitled  to  pri- 
vilege of  peerage,  therefore  he  is  entitled  to  privilege  of  parlia- 
ment. It  is  not  necefTary  for  us  to  decide  whether  his  Lordfhip 
be  a  member  of  parliament  or  not;  but  if  it  were  neceflary,  I  will 
not  pretend  to  fay  but  that  there  are  many  afts  of  pai'liament 
containing  expreffions  fuch  as  "  Lords  of  Parliament,"  and  "  Lords 
of  the  Houfe  of  Parliament,"  which  would  apply  to  any  peer  be- 
fi)re  he  has  taken  his  feat.  But,  as  it  iTeems  to  me,  the  true  ground 
upon  which  the  conftru6lion  of  the  4of  G^o.3.  is  to  be  put  is  this; 
that  the  right  of  members  of  parliament  under  the  a6);,  is  the 
iame  with  the  privilege  allowed  by  the  houfes  of  parliament  to 
be  exercifcd  by  their  members  previous  to  the  paffing  of  the  a£l; 
that  this  privilege  (which  is  not  ftated  in  the  a6l  to  be  the  pri-* 
vilege  of  aU  members  of  parliament,)  was  then  enjoyed  by  peers, 
(members  of  parliament  if  you  choofe  {o  to  call  them,)  not  pro- 
feffing  the  Roman  Catholic  religion ;  that  the  ena&ing  claufe  of 
the  ftatute  when  it  ipeaks  of  n;iembers  of  parliament,  means  fuch 
members  of  parUament  as  are  mentioned  in  the  preamble,  that 
is,  members  of  parliament  who  independently  of  the  a6l,  were 
entitled  to  the  privilege  which  the  a£i  intended  to  regulate ; 
that  the  obje6l  of  the  a6i  was,  that  fuch  members  ihould  con- 
tinue to  exercife  their  privilege  iubje6l  to  certain  r^ulations ; 
and  the  obje£l  of  the  aift  bcdng  to  regulate  and  reftrain  the 
privilege  where  it  was,  it  could  not  be  intended  to  give  the 
privilege  where  it  was  not  Being  informed  by  the  record  what 
the  meaning  of  "  privilege  of  fending  and  receiving  poft-letters 
by  members  of  parliament  free  from  the  duty  of  poftage^"  was 

L  3  at 
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i8oo*  at  the  time  when  the  4  Geo.  3.  was  pafled ;  we  are  all  of  opinioa 
that  die  enabling  claufe  can  only  extend  to  thofe  who  bdng 
members  of  parliament  had  the  privilege  .indq)endent  of  the 


Lord  1*CTKB 

liOrd  AvcK-     a&* 

im  Emv.  Per  Curiam^  Judgment  affirmed* 


Jliay  I5tfa. 


Faulkner  and  Others  v.  Wise. 


It  b  notaftf-^^  /^NE  of  the  bail  in  this  cafe  (who  were  to  juftify  by  affidavit,) 
rejeatngiperfon  having  been  deicribed  as  <<  of  Banbury  in  the  county  of 

dtf^'e?*©  b«  *  Oxford,  gaol-keeper/'  was  oppofed  on  that  account  by  Running' 
«<  of  ^  io  the  ton,  Serjt.9  who  oblerved  that  the  Court  had  refiifed  to  allow 
« "^"^L"^^'*    perfons  in  that  fituation  to  become  baiL 

But  the  Court  thinking  that  the  rule  did  not  extend  to  this 
cafe,  inaimuch  as  it  did  not  appear  that  the  bail  was  the  county 
goal-keeper,  but  might  only  be  a  corporation  goal-keeper,  and 
as  ilich  have  nothing  to  do  with  the  procefs  of  the  Court  {a% 
permitted  him  to  juftify. 

(«)  The  rule  of  HH.  6  G9§.%.j:  7.  C.B.  v.  PritAard^  %  Bl.  799.  a  perfon  me^ 

after  ftitmg  that  great  inconfenience  had  employed  to  fummon  juries  vmr^eAeim 

arifen  *<  by  reafon  that  Iheriff's  officers,  bai-  being  a  (herifT's  officer  within  the  ittter  di 

*  lifliy  and  other  perfons  coocamed  in  the  the  6rft  port  of  the  rule ;  sad  in  HmtMu 

**  execution  of  procefs**  become  bail;  orders,  v.  Magnadi^  Doug»  466.  the  keeper  of  the 

that  **  no  IherifF's  officer,  bainfT,  or  other  Poultry  compter  was  alfo  reje^ed,  on  the 

**  peribn  concerned  in  the  execution  of  pro-  ground  as    it   ihould  feem  o£  bis  beiag 

eels  (hall  be  permitted  or  fuffi^red  to  be-  within  the  latter  words  of  the  rule,  Wa. 


**  come  bail  in  any  afiion  or  fuit  depending     **  other  perfons  concerned  in  the  executioi 
•*  ia  this  Court.**     Accordingly  in  Boliamd    '«  of  proceis.*' 


n 


^idaj  t7th. 

?^'l^.  Ames  t^.  Hill. 

a79- 

A  mere  cognwvH  rrTg^  Defendant  in  this  cafe  having  given  a  cognovit  to  the 
Smp«?;  but  if  PlaintiflFon  unftamped  paper,  whereby  he  agreed  to  oonfefi 

h  contain  any  that  the  Plaintiff  had  fuftained  damage  in  the  aftion  to  list 
^Bt'itdSnT.  amount  of  30/.,  on  which  no  judgment  was  to  be  entered  uHhA 
quureaitamp.  the  Defendant  made  de&uk  in  payment  of  the  fum  of  5IL  l)y 
to  c^i^7»^-  inftaknents,  together  with  cofts  to  be  taxed ;  the  Plaintiff  kt 
nent  for  30/.  to  de&ult  of  payment  entered  up  judgment  thereon* 

foftiisiiotan 

agreement  for  payiaeiK  of  more  than  20/.  within  33  Ge:  3,  f.58./4.  and  therefore  need  not  beftampcd. 

To 
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To  fet  afide  this  judgment,  Shepherd  Seijt.  on  a  former  day         1800. 
Mitained  a  rule  nifi^  on  the  ground  of  the  cognovit  not  being  on       '■ 
a  ft  amp ;  contending  that  it  Was  an  agreement  for  th^  payment         '^**** 
©f  a  fum  above  20/.  and  therefore  within  the  provifions  of  the         Hili> 
ftamp  a6i. 

Againft  this  rv\e  Mar/IiaU  Serjt  (hewed  cauie,  and  infifted 
that  a  cognovit  need  not  be  itamped ;  and  that  if  this  were 
deemed  an  agreement,  it  was  an  agreement  to  pay  lefs  than  20/. 
d^reforc  not  liable  to  the  ftamp  duty  (a),  obferving  that  the 
du^  on  bonds  does  not  extend  to  the  penalty  but  only  the  fum 
fecured.  (A) 

The  Court  took  time  to  confider  of  the  point,  and  on  this  day. 

Lord  Eldon  Ch.  J.  faid :  We  are  of  opinion  that  a  cognovit 
requires  no  ftamp ;  and  alio  that  if  a  paper  be  a  mere  authority 
to  enter  a  cognovit,  fiich  mere  authority  requires  no  ftamp :  but 
diat  if  there  be  any  thing  of  agreement  beyond  the  mere  autho* 
rhy  a  ftamp  then  becomes  neceilary.  A  cognovit  is  a  mere 
idmowledgment  of  an  account,  and  there  is  no  "mutuality ;  but 
if  any  terms  be  added,  it  then  becomes  fuch  an  agreement  as 
Gdk  within  the  provifions  of  the  aft.  In  this  cafe  we  think 
the  paper  in  queftion  amounted  to  an  agreement;  but  that 
within  the  meaning  of  tlie  aft,  it  was  an  agreement  for  left 
than  20/. 

Per  Curiam,  Rule  difcharged^ 

(tf)  13  Gf,  3.  i,  sS./.  4-  (*)  /  X. 


PiLKiNGTON  V.  Green  and  Another.  ^"j  «8th. 

TBis  was  an  aftion  by  the  Plaintiff  as  indoii^  againft  the  4  ^"^<  ^«* 
Defendants  as  makers  of  a  promifibry  note  for  50/.  payable  ^t^tfw'i 
Dine  months  after  date.  .   by  Um  commtf* 

The  caufe  was  tried  before  Lord  JEfctofi  Cau  J.  at  the  WeJ^  S^^glSTto 
mkyUr  fittings  in  this  term,  when  a  veidift  was  found  for  the  •pivebend  1 
PlaintilF with  liberty  to  the  Defendant  to  move  to  have^a  yenUft  Sfft^S"^u 
KDtered  in  his  favour.     The  cafe  in  ftibftance  was  this.     The  ^^^  '."^  *'^'  ^^ 
Defendant  Green  having  been  convifted  by  the  commiffioners  of  Lmtbtre  mmtu^ 
sxdfe  in  penalties  to  the  amount  of  150/.  was  taken  into  cuftody  ^^'«*f««'  ^'*« 
)n  a  warrant  durefted  to  the etaife officer  at  Offsoeftry,  *<  to  take  /a^/Theoflicer 
ind  arreft  the  body  of  the  faid  J.  Green  if  found,  &c  and  forth-  ^'^'"^^J^ 
irith  to  carry  the  £une  to  the  goal  or  prifon  of  and  for  the  county  cnargcdhim 

•  upon  A  pto* 
nHlory  note  for  the  amoont  of  the  penalties  peyable  at  a  future  day,  and  the  commiffioacn  afterwards  ap« 
irtnred  of  his  coodu^.    Held  that  toe  diiichaife  was  agoodcoofideratiaa  for  tht  aotet  and  that  aa  adiMNi 
Bight  be  maintaiacd  thcrteo. 

L4  or         ' 
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l8oo« 


PlLKINOTON 
.  V* 
Gr£CN 

andf  Another. 


or  place  where  you  fhall  fo  take  and  arreft  the  fame,  and  the 
fame  together  with  a  duplicate  of  this  warrant,  there  to  deliver 
into  the  cuftody  of  the  faid  goaler  or  keeper  of  the  faid  goal  or 
prifon  until  he  fliall  fatisfy  and  pay  the  faid  fum  of  150/."  Green 
being  unable  to  pay  the  money,  the  officer  agreed  to  take  three 
notes  for  50/.  each  at  nine  months,  one  of  which  was  the  note  in 
queftion ;  and  thereupon  difcharged  him  out  of  cjuftody  and 
gave  him  a  receipt  for  the  note^.  The  condufl  of  the  officer 
upon  this  occafion,  was  afterwards  fiilly  fan£lioned  by  the  com- 
miffionerjs. 

Be/l  Serjt.,  on  the  part  of  the  Defendants,  now  contended 
that  there  was  no  confideration  for  the  note,  and  that  if  there 
were  any  coiifideration  it  was  againft  law  ^  and  argued  that  the 
officer  whofe  authority  was  merely  minifterial,  could  not 
difcharge  Green  on  his  giving  thefe  notes  payable  at  a  future 
day,  but  was  bound  to  execute  the  warrant  according  to  its 
tenor,  by  taking  him  to  goal,  and  keeping  him  there  until  he 
paid  the  money ;  that  the  officer's  difcharge  under  thefe  cir- 
cumftances  was  of  no  effe6l,  and  that  Greeyi  was  liable  to  be 
taken  again ;  that  this  was  like  the  caie  of  a  perfcjn  taken  in 
execution  under  a  ca.fa.  where  the  fheriff  has  no  power  to 
difcharge  his  prifoncr  but  mutt  keep  him  infalva  aiftodid^  Ixro^^ 
cafcj  Salh  28.;  and  that  if  the  difcharge  which  was  the  con- 
fideration of  the  note  were  void  at  the  time  when  the  note  was 
given,  the  fubfequent  approbation  of  the  commiffioners  would 
not  make  it  good. 

CockeU  and  Shepherd  Seijts.  contrhj  were  proceeding  to  fhew 
caufe  in  the  firft  inftance,  but 

The  Court  ttrongly  inclined  to  fupport  the  vcrdift,  and  took 
till  the  next  day  to  conlider ;  when, 

tLord  Eldon  Ch.  J.  faid:  We  have  looked  into  the  cafe 
cited  from  Salkeld;  and  are  of  opinion  tliat  under  the  circiiirt- 
flances  of  this  cafe,  the  note,  having  been  accepted  by.thofe 
who  were  interefted  in  it,  has  a  fufficicnt  confideration  to  fup- 
port it. 

Per  Cttriam,  Toftea  to  the  Plidntifi 
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De  SyMONDS  v.  Sh£DD£N.  May  z9th. 

ISEafttSO, 

jiSSUMPSiToTi  a  policy  of  infiirance,  on  a  fhip  and  goods  at  DecUration  on  « 
-^  and  from  London  to  Embden^  «  beginning  the  adventure  on  J^d7oS^/and 
the  iaid  goods  and  merchandizes  from  the  loading  thereof  on  from  London  to 
board  the  faid  Qiip."     At  the  end  of  the  poUcy  there  was  a  me-  ^^g^^e  f.id  ta." 
morandum  "  whereby  the  feid  infurance  was  declared  to  be  on  venture  on  the 
15  hogiheads  of  tobacco,  marked  B'.  S.  No.  51  and  6^,  valued  fronf  the  ^loading 

at  550/."  thereof  on  board 

The  firft  count  of  the  declaration  after  fetting  out  the  policy  the  policy  there 
and  averrinfir  the  promife,  Hated,  "  that  before  the  makiiiff  of  the  wa«ameino- 

randuni  whereov 

iaid  writing  or  policy  of  infurance  divers  to  wit  15  hogiheads  of  the  faid  infurance 
tobacco  the  goods,  wares,  and  merchandizes  in  the  faid  policy  o  "/*h*'oi  ^  d^* 
mentioned"  of  great  value,  to  wit,  of  the  value  of  800/.  were  of  tobacco  mark. 
loaded  and  put  on  board  the  faid  fhip,  and  continued  on  board  ®^  \^ll  ??°' 
the  faid  fhip  from  thence  until  and  at  Uie  time  of  the  lofs  here-  Special  demur- 
inafter  next  mentioned,  and  that  the  Plaintiff  until  and  at  the  [he'g^  were^* 
time  c^the  lofs  and  damagehereina^r  mentioned,  wasinterefled  not  averred  to 
in  the  faid  premifes  in  the  faid  writing  or  policy  of  afTurance  ^^  at*z;^i»»" 
mentioned  to  a  large  value,  to  wit,  to  the  value  of  all  the  monies  »diy»  becaufe  the 
fb  infured  by  them  thereon,  and  that  the  faid  infurance^^fo  made  aUeged^tThave 
by  him  was  fb  made  for  and  on  his  account  and  for  his  own  ufe  *>e«n  marked  or 
and  benefit,  to  wit,  at  London  aforefaid  in  the  parifh  and  ward  the  memorao. 
aforefaid     And  the  faid  Plaintiff  further  faith,  that  afterwards,  ^^^^  ^^  <^^y 

/»     1  ^  1  thus:  "  15 

to  wit,  on,  &c.   the  faid  fhip  with  the  faid  goods  and  mer-  bogflieadi  the 
chandizes  fo  loaden  on  bo^  her  as  aforefaid,  departed  and  fet  Sid^u^y  me*i^^^ 
fail  on  her  faid  intended  voyage  towards  Embden  aforefaid,  and  tioned;**  jdiy, 
that  afterwards  and  during  her  faid  voyage,  to  wit,  on,  &c.  after  pi^^^fff^, 
her  departure  from  London  aforefaid  and  before  her  arrival  at  ftated  to  have 
Embden  aforefaid,  on  the  high  feas,  by  and  through  the  mere  ^^^  ^"^^^  ^^^ 
dangers  of  the  feas,  &c.  was  greatly  damaged,  &c.  and  the  faid  time  of  the  kifs, 
goods  and  merchandizes  thereby  then  and  there  in  the  faid  voy-  JJ^thc  vim^^ 
ace  were  wetted,  damaged,  and  wholly  fpoiled,  and  rendered  ^f «ft«d  at  the 

1  -I  •        1      /*  'ji  rw    '      'iv  time  of  the  po- 

of no  ufe  or  value  to  him  the  faid  rlamtiii.  licv  being  made ; 

To  this  there  was  a  fpecial  demurrer,  afligning  the  following  ^^J*^^* 

caufes ;  "  For  that  it  is  not  alleged  nor  does  it  appear  in  or  by  laid  to  theaUega- 

thc  faid  firft  count  of  the  faid  declaration  that  any  goods  or  mer-  ^^^^^^^ 

chandize  wereloaden  on  board  of  the  faid  fhip  in  thatcount  men-  Semh,  that  the 

tioned,  at  London  in  the  faid  writing  or  policy  of  infurance  men-  J^I"*^^  ^^ 

tioned, 
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1 800.       tioned,  or  that  the  faid  goods  and  merchandize  which  are  is 

-: that  count  alleged  to  have  been  on  board  of  the  faid  Ihip  at  the 

De  STMoHot  ^jjjjg  of  the  lofi  in  that  count  mentioned  were  loaden  on  board 
SatDPiM.  of  the  faid  flnp  at  London  aforefaid  or  at  what  time  or  at  whal 
place  the  iaid  goods  and  merchimdize  were  loaden  on  board  th< 
(aid  ihip,  whereas  the  b^inning  of  the  adventure  of  the  De- 
fendant upon  the  goods  and  merchandize  mentiotied  in  the  (aid 
writing  or  policy  of  aflurance  in  the  faid'firft  count  of  the  faid 
declaration  mentioned  is  by  the  faid  writing  or  policy  of  infii^ 
ranee  declared  to  be  from  the  loading  thereof  on  board  the  faid 
fh^,  and  the  faid  Defendant  is  not  according  to  the  meaning 
and  effe£l  of  the  faid  writing  or  policy  of  infurance  in  the  (aid 
firft  count  mentioned  liable  for  lofles  fuftained  by  or  upon  any 
goods  or  merchandize  which  were  not  loaden  on  board  the  faid 
fhip  at  London  aforefiud,  and  alfb  for  that  it  is  jiot  alleged  not 
does  it  appear  in  or  by  the  faid  firft  count  of  the  faid  dedaratiQB 
that  the  fhid  hogfheads  of  tobacco  therein  alleged  to  have  been 
loaden  on  board  the  faid  fhip  were  marked  or  numbered  in  th« 
manner  in  the  faid  writing  or  policy  <^  infurance  maitioned 
whereas  the  faid  Defendant  is  not  according  to  the  meaning  and 
efieA  of  the  faid  writing  or  policy  of  infurance  liaUe  for  loflei 
fuftained  by  or  upon  any  goods  except  15  hoglheads  of  tobaooe 
marked  and  numbered  in  the  maimer  in  the  faid  writing  or  po> 
licy  of  infurance  in  that  bdialf  mentioned.  And  alfb  for  that 
it  is  not  allied  nor  does  it  tcppeur  in  or  by  the  faid  firft  count 
of  the  faid  declaration  that  the  faid  Plaintiff  or  that  any  or  what 
other  perfbn  had  at  the  beginning  of  the  faid  adventure  any  in- 
tereft  or  concern  in  the  faid  goods  therein  all^^ed  to  have  been 
loaden  <m  board  of  the  faid  fh^.or  at  what  time  the  faid  Plain- 
tiff began  to  have  any  intereft  or  concern  therein;  andalfi>.fi)r 
ihat  it  is  not  alleged  nor  does  it  appear  in  or  by  the  iiud  fiift 
count  of  the  faid  declaration  where  or  at  what  place  the  &id 
goods  therein  mentioned  w&re  wholly  fpoiled  and  rendered  of 
no  ufe  or  value  to  the  faid  Plaintiff,  but  the  faid  goods  are  thereiB 
and  thereby  allq;ed  to  have  been  wholly  i^x)iled  and  to  have  he&^ 
renderedwof  no  ufe  or  value  without  any  place  or  venue  being  in 
that  behalf  mentioned ;  and  alfb  for  that  the  faid  firft  count  pt 
the  faid  declaration  is  in  various  other  TeQ>e6is  infufiicient,  in- 
fermal,  and  drfe£iive." 

Joinder  in  demurrer. 

Heywood  Seijt  in  fupport  of  the  demurrer,  ift,  It  ihould  hare 
been  averred thatthe goods  were  putonboard  the  fhip  aiLondon: 

14  for 
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for  if  they  were  put  on  board  at  any  other  place,  the  policy  has 
not  been  .complied  with.  Hodgjim  y.  Bichardfim,  i  Bl.  463. 
That  was  the  caie  of.an  infurance  at  and  firom  Genooj  the  cargo 
having  been  taken  in  at  Leghorn^  and  the  ihip  having  lain  above 
five  months  at  Genoa  waiting  for  convoy,  which  circumftancc^ 
though,  known  to  the  infured,  was  not  communicated  to  the 
underwriter.  The  words  of  Mr.  Juftice  fVilmot  are  very  ftrongi 
*^  The  fa^  difdofed  by  this  policy  is  not  true^  that  Genoa  is  the 
loading  port,  for  fo  it  muft  be  underftood ;  and  in  fuch  cafes  I 
will  not  Speculate  on  the  materiality  or  immateriality  of  the 
fii/£L"  The  policy  in  this  cafe  being  at  and  from  London^  the 
fiiUequent  words,  <<  be^nning  the  adventure  on  the  iaid  goods 
and  merchandize  from  the  loading  thereof  on  board  the  faid 
ihip^"  are  necefiarily  confined  to  a  loading  at  London.  It  is 
impoffible  to  argue  that  the  words  **  to  wit  at  Lofidon  afbrefaid 
in  the  parifli  and  ward  aforefiud"  can  be  to  applied  to  the  aver- 
ment ^loading as  to  defcribe  the  place  where  that  loading  was 
made;  fince  they  do  not  occur  until  after  the  intervention  of 
leveral  independent  and  diftinA  averments.  Nor  will  the 
Court  read  the  declaration  with  an  endeavour  to  fiipport  it, 
far  the  rule  has  been  eftabliflied  ever  fince  the  time  oiPUmdefi 
that  the  intoidment  is  againft  the  party  averring,  adly,  It  was 
Moeflary  to  fliew  that  the  goods  were  marked  and  numbered  in 
die  manner  ftated  in  the  policy,  fince  the  undertaking  of  the 
undmrwriters  does  not  extend  to  any  goods  not  ity  marked  and 
numbend.  3dly,  It  ought  to  appear  that  the  aflured  was  in* 
terefted  in  the  goods  not  only  at  the  time  of  ^the  Jois,  but  alio 
at  the  time  of  making  the  infurance:  for  otherwife  the  policy 
if  void.  Sadler^  Company  v.  Badcock,  i  Wiy:  10.  Hihberty^ 
C&rier^  i  T.IL^^$.  Perchard-w.  WhHmare^  GmWwU  fit- 
tiBgB,  afier  MidiadmM  term  17861  belbre  Butter  1,  (a)   4thly, 

There 
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Sbidoiv. 


(«}  Ftr^Mrd  ▼.  iFUiamtt  GmUbaU  fit- 

AcBoo  OB  1  poficy  V  iii(unnc6  on  goods 
ma  houA  tht  (hip  VAmr«r§  at  and  ftom 
CtU*  to  Omrmfey.  In  the  dedaration  it 
waa  averred  that  PHer  Mmingj  and  NUi*' 
Uu  Mautgy^  vafi  and  at  the  time  of  the 
UA  were  interred  in  die  goods  and  mer« 
cfaandlagj  in  the  (aid  policy  mendooed  to  a 
great  value,  to  wtt*  Bet,  and  that  the  (aid 
inTuranoe  was  fo  made  for  the  (aid  P,  M, 
md  JST.  M.  and  for  their  acooont  In  the 
toujiCt  of  the  cauie  the  PktotHF  called 
Mr.Le  M^krkr^  who  wasobjeded  to  u 
'■a  intefcfted  witiie(s.    He  adniocd  that 


having  no  intereft  m  the  goods  infared 
when  the  poUej  was  c^Ie£led,  he  bad  lince  ^  . 
beeooM  •  pamnr  widi  P.  M,  and  N.  M.  ^V*^^Z' 
and  had  taken  •  (hare  of  all  the  ftock,  an4 
among  other  things  of  the  goods  infured. 
Upon  dm  Mr.  Li  MefmrUr  was  rejeded. 
But  ^^Af  ^^  ^  Defendant  preiTed 
that  the  PlaintiiT  might  be  nonfuiced,  in* 
fifUngy  that  as  lAx,  Lt  MefmrUr  was  in- 
terefted  m  the  ^oods  infured^the  averment 
in  tiie  dedaradcn  was  not  proved. 

BoLLtK  J.  (aid,  he  thought  the  PbiiitifP 
ought  not  to  be  nooTuited  upon  that  pointt 
fo  that  NbtXiMefuritrwu  not  inteiefted  at 


De  Stmonds 

Vi 
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1800.  There  are  two  material  fa£ls  in  this  declaration;  one  the  pro*^ 
mile  to  pay  in  cafe  of  a  lofs,  and  the  other  that  a  lofs  took  place* 
To  the  latter  of  thefe  no  venue  is  aiCgned  And  though  it  be 
Smiddcx.  true  that  the  allegation  of  the  protnife  having  been  made  in  ail 
Engli/h  county,  will  draw  to  it  the  cognizance  of  the  other  faA 
which  took  place  out  of  England^  provided  a  venue  in  England 
be  alleged,  yet  it  is  neceflary  to  all^e  a  venue,  as  in  the  cafe  of 
a  bond  made  abroad. 

Baj/ley  Serjt.  contrh.  ift,  It  fiifficiently  appears  that  the  goods 
were  put  on  board  at  London,  The  fevcral  all^ations  of  the 
loading  the  goods,  the  value  of  the  goods,  the  interefl  of  the 
Plaintiff,  and  that  the  infurance  was  made  on  his  account,  are  all 
parts  of  one  fentence ;  and  the  words,  *^  to  wit,  at  London  afore- 
faid  in  the  parifh  and  ward  aforefaid,"  with  which  that  fentence 
cpncludes,  apply  to  the  whole,  and  may  be  confidered  as  inferted 
at  the  end  of  every  branch.  The  avermeht  is  not  the  1^  certain 
becaufe  it  comes  under  a  "  to  wit,"  and  if  the  "  to  wit"  be 
omitted,  the  loading,  which  is  the  firft  member  of  the  fentence,  is 
alleged  to  have  taken  place  at  London.  Befides,  it  is  not  material 
that  it  fhould  appear  upon  record  that  the  goods  were  put  on 
board  at  the  place  mentioned  in  the  policy.  The  meaning  of  the 
expreffion  in  the  policy  is,  that  the  riik  fliall  begin  from  the  tinie 
of  the  goods  being  laden  on  board  the  fhip  at  the  place  men- 
tioned in  the  policy;  but  whether  the  goods  be  firft  ladeli 
'  on  board  the  fhip  before  or  afler  her  arrival  at  that  place  the 
policy  will  be  equally  complied  with.  It  may  be  material,  indeed, 
in  many  cafes  to  reprefent  to  the  underwriters  at  what  place  they 
were a6luallyput on  board.  AnAihecsSeoiHodgf any. Richard' 
Jon  was  decided  entirely  on  the  want  of  a  proper  reprefentation. 
.  2dly,  It  is  fuf&cient  to  obferve,  that  the  declaration  avers  that 
15  hogfheads  of  tobacco,  *<  the  goods  mentioned  in  the  policyy!* 
were  put  on  board.  3dly,  It  is  not  neceflary  that  the  party  in- 
,  furing  fhould  have  an  interefl  at  the  time  of  the  policy  being  ef- 

fected, for  perhaps  hemayinfure  on  the  knowledge  of  goods  about 
to  be  configned  to  him,  and  a  reaibnable  expeAation  has  always 
been  held  the  fubjeft  of  an  infurance.  If  it  were  otherwife,polide^ 
on  "  goods  fhipped  or  to  be  fhipped"  could  not  be  fupportedi 

the  time  of  makiug  the  policy  to  which  the         Many  other  points  were  contefled  in  the 

averment  of  intereft  related,  and  ^e  Phin.  caufe,  and  a  verdidl  wa^  found  for  the  Oe- 

ttfT  brought  the  aQion  for  thofe  who  were  fcndant. 
mterefted  at  the  time. 
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4thly,  It  appears  that  the  lofs  was  on  the  high  feas,  and  it  is  a        1800. 

general  rule  that  the  venue  where  Uie  caufe  is  laid  draw^  to  it     

tlie  trial  of  all  fafts  arifing  abroad.     In  6  Co.  47,  b,  a  cafe  upon      *   Tj«oM»i 
a  policy  of  infurance  is  mentioned  which  is  precifely  in  point.      Shedden. 
To  the  fame  efFe6l  are  Lutw.  699.  Ilderton  v.  Ildaion,  2  H.  BU 
161.  and  Neale  v.  De  Garay,  7  71  R.  243. 

The  Court  inclined  to  think  the  declaration  bad,  bi4  took  time 
to  confider  of  their  opinion. 

And  on  a  fubfcquent  day  gave  leave  to  the  Plaintiff  to  amend 
without  coils. 


May  a 4th. 

Stanway  qui  tarn  v.  Perry,  Sheriff  of  EflTex.  nEa/i.zu 

14  Ejfit  49a. 

nPHis  a6iion  was  brought  to  recover  the  penahy  impofed  by  the  >»  *  pe"^^  ^^^^ 
^    29  Eliz.  c.  4.  on  fheriffs  for  extortion.  ^  ^fh^nJuntUm  K^ 

At  the  trial  before  Lord  Eldon  Ch.  J.  at  the  fittings  after  *"*<*  within  a 
Hilary  term,  the  Plaintiff,  in  order  to  fhew  that  the  a6lion  was  ^oce  com- 
commenced  within  a  year,  gave  in  evidence  two  writs,  the  one  a  mitted.hi|jn€vtr 
capias  adrefpondendum  iflued  on  the  8  th  of  November  1 799,  and  the  Defendant  or 
the  other  a  capias  per  continuance  ifTued  on  the  1 3th  of  the  fame  "turned ;  after 
month ;  the  former  of  thefe  writs  ifTued  within  a  year  after  the  the  year,  but  in 
offence  committed,  but  the  latter  did  not :  the  Defendant  was  **>«/*""«  term,  a 
feryed  with  the  latter  writ  only.     The  declaration  was  of  Mi"  tinuaHce  iiTutd 
chaebnas  term.    A  verdiA  was  found  for  the  PlaintifE  After  the  J^^*i^"„j"Jj. 
verdiA  was  given,  it  was  difcovered  and  obje6led  by  the  De-  turned ;  tiie    ' 
fendant's  counfel,  that  the  firft  writ  had  never  been  returned,  ^ecUra^o"  *y«» 

,  t^      ^  of  the  term  in 

and  could  not  therefore  be  conne^ed  with  the  lecond.     On  an  which  both 
affidavit  of  this  fad  a  rule  was  obtained  calling  on  the  Plaintiff  JJ25  IhaMhe 
to  (hew  caufe  why  the  verdi£i  fh'ould  not  be  fet  afide  and  a  firft  writ  noc 

nonfuit  be  entered.  ^"^Z. 

Shepherd  Seijt.  now  fhewed  caufe,  and  contended,  that  as  the  be  conneaed 
declaration  in  this  cafe  was  of  the  fame  term  with  that  in  which  ^*^  wV^wt 
the  firft  writ  iffued,  namely,  Michaelmas  term  1 799,  it  was  not  tht  aaion. 
neceflkry  that  it  fhould  have  been  returned  in  order  to  fupport 
the  a6Uon ;  for  although  in  Harris  v,  Woolford,  6  7*.  J?.  617.  it 
was  held  neceflary  that  the  firft  of  two  writs  iffued  in  that  cafe 
Ibould  appear  to  have  been  returned  in  order  to  fave  the  ftatute  of 
limitations,  yet  it  was  to  be  obferved  that  there  the  declaration 
was  not  delivered  within  a  year  after  the  firft  writ  iflued;  whereas 
in  Parjbns  v.  King^  ^  T.  IL6.  the  Court  held,  that  if  the  Plaintiff 
declare  any  time  within  a  year  after  a  writ  iffued  in  time  toiave 

his     • 
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1800.       his  aAion,  it  need  not  be  fliewn  that  fuch  writ  was  returned. 

— — *— -      He  faid  that  this  caie,  th^refore^  might  be  ccmiidered  as  if  the 

Stanwat  ftcond  writ  had  never  ifliied  at  all. 
PfftftT.  .  Bayley  Seijt.  contra^  relied  on  Harris  v.  JVoolfardi  and  ob* 
fervedy  that  in  Parfons  y.  King^  as  one  writ  only  had  iflued  and 
tlie  Plaintiff  had  declared  widiin  a  year,  it  muft  be  underftopd 
that  he  had  declared  on  that  writ ;  whereas  in  the  prelent  cafe^ 
as  tlie  Defendant  had  been  ferved  with  the  iecx>nd  writ  only,  it 
was  evidcait  that  he  conld  osAy  have  appeared  to  the  fecond  wrif, 
and  that  the  Plaintiff  muil  be  taken  to  have  declared  upon  that 
writ  only.  He  added,  that  this  very  point  had  been  decided  in 
this  court  in  a  cafe  oi  Field  qui  tarn  v.  Carrol,  M.  32  Geo.  3. 
before  Eyrg^Ch.  J.  who  noniuited  the  Plaintiff  on  a  fimilar  ob- 
je6lion. 

T/ie  Court  agreed  that  the  diftin£Uon  between  the  caies  dted 
proceeded  on  the  ciremnftanoe  of  two  writs  having  iffued  in  the 
ibrmer  and  one  only  in  the  latter ;  and  held,  that  if  two  writs  be 
iffued,  one  within  a  year  after  tlie  offence  conunitted  and  the 
other  not,  it  is  nece£bry  that  the  firft  writ  flioidd  be  returned  ik 
order  to  coime^i  it  with  the  fccond,  and  thereby  make  the  aAion 
appear  to  have  been  commenced  in  due  time. 

Tlie  objedUon,  however^  not  having  been  taken  till  after  the 
verdi6l  had  been  given,  the  Court  refiifed  to  enter  a  ncmfuilt 
but  made  tlie  rule  abiblute  for  a  new  triaL 


May  ft4th. 

1  c?j  £j^'.  jvi.  Price  v.  Messenger  and  Another. 

If  M  officer        nn  RESPASS  for  (eizing  and  taking  a  quantity  of  moift  fiigar 
oMimob' oTum  <^^  ^  quantity  of  tea,  and  nails  of  the  Plaintifi^  and  for  aA 

^a'*^^  ^**"**  faulting  and  imprifbning  hisperfon,  and  for  Carrying  the  Plain- 
Sh*t  wamm  bt'  tiff,  together  with  the  above  goods,  before  a  juftice  of  the  peac^ 
i«gai  Of  iiot>  he  under  colour  dnd  pretext  that  part  of  the  faid  goods,  to  wit,  the 
without  I  pre-  fiigor  had  been  before  then  felonioufly  ftolen  from  Come  fliip  in 
viou$  demand  of  ^  T^amesj  and  had  been  found  concealed  in  certaiti  pijemifes 
ndA  of  the  \  of  the  Halntlff  in  which,  he  carried  on  his  trade  aild  buifinels  of 
jr^urraot  iword-  a;  gf Qccr.  There  was  a  fecond- count  for  aflaulting  and  im- 
f.44-  planing  the  naintiff  generally,  and  a  third  for  ietzing  and 

u^^cl^"'    taking  away  his  goods. 

"  ftokn  goods/* 

end  tl^ie  officer  leise  f^*^  which  tura  out  not  to  hi?e  been  flolen,  be  is  ftiU  iiithia  the  prote^ion  of 

24(2^.  3.  t.44. 

The 
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The  Defendants  pleaded  not  guilty  as  to  all  but  taking  away        i8oo. 
^  tea  and  nails,  as  to  which  th^  fu£kred  judgment  by  defiiult* 

This  caufe  came  on  before  Lord  Eldon  Ch.  J.  as  well  to  try 
the'ifliie  joined*  as  to  aflefi  damages  upon  the*judgment  by  de-    Mkisengck 
Biult  at  the  W'S^wiVj/?^  mtings  aaer  laft  Jffii^  The  evi-     •~*^^^^- 

^lence  was  in  fubftance  as  follows :  The  Plaintiff  was  a  grocer 
living  on  the  Surry  fide  of  Weftmift/ler  bridge,  and  the  Defen- 
dants two  conftables  of  one  of  the  police  offices  in  Weftminjier* 
On  the  2^1  of  April  1 799  an  information  was  exhibited  againft 
die  Plaintiff  at  the  police-office,  upcfn  whiqb  the  foDowing  war#' 
rant  was  granted.  ^^  Surry  and  Middlefex  to  wit.    To  all  ci^n- 
f^ahles  and  other  His  Majefty's  officers  of  the  peace  whom  theie 
may  concern.  Whereas  complaint  upon  oath  hath  been  this  day 
made  unto  me  one  of  His  Miyefty's  juftices  of  the  peace  for  the 
fluid  counties  by  Henry  Nq/h  that  there  was  lately  fk)len  from 
Uxme  ihip  or  veffel  lying  in  the  river  Thames  a  quantity  of  fugar 
and  that  there  is  juft  caiiie  to  ftdped;  that  the  faid  ftolen  goods 
are  knowingly  concealed  or  depqfited  in  the  ihop  warehoufes  out^ 
houles  yard  or  premifes  belc^ging  to  and  occupied  by  Price  and 
Co.  fituate  the  fecond  houfe  in  Coad*s  Raw  oh  the  Smry  fide  of 
Wefiminjler  bridge  nearly  oppofite  to  Aftleifs  theatre,  thde  are 
therefore  to  require  you  forthwith  to  make  diligeqt  learch  in  the 
day  time  in  the  fitid  premifes  for  the  fiiid  ftolen  goods,  and  if 
you  find  the  fame  or  any  part  thereof  that  then  you  fecure  the 
iaid  goods,  and  bring  the  perfbn  or  pcrfons  in  whofe  cuftody 
you  find  the  fame  before  me  or  fome  other  c^  His  Majefty's  juf* 
tices  of  die  peace  to  be  examined  and  dealt  with  according  to 
law.  Given  under  my  hand  and  foal  the  2d  day  oi  April  1799, 
^.  Colquhoun.'^    On  the  fame  day  on  which  the  warrant  iffued 
the  Defendants  went  to  the  Plaintiff's  houfo,  and  finding  fome 
fugar  of  a  particular  quidity  folUng  imder  prime  coft,  and  a  bag 
of  nails  and  two  parcels  of  tea  of  which  no  iatisfibftory  account 
was  ffiven,  font  to  the  office  requefting  inftru6lions  for  their 
conduct  relpe^ng  the  tea  and  nails  which  were  not  mentioned 
in  the  warrant ;  upon  which  they  were  ordered  by  the  magif- 
trate  to  bring  the  fugar,  tea,  and  nails  to  the  office.    This  they 
accordingly  did,  and  at  the  lame  time  carried  the  Plaintiff  bcy 
fi^re  the  magiftrate,  who  difcharged  him  for  that  day,  but  de« 
fired  him  to  attepd  the  next  morning.     The  Plaintiff  Having 
attended  the  next  morning,  and  no  fufficient  evidence  having 
been  produced  againft  him,  be  was  difoharged  altogether,  and 
his  jproperty  was  afterwards  reftored..    It  was  proved  that  die 
Defendants  had  conduced  themfelves  with  great  dvili^  to- 
wards the  Plaintiff.    Lord  Eldon  dire£le4  the  jury  that  the  war- 

Hant 
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aad  Another. 


rant  was  no  juftification  as  to  any  thing  but  the  aflault,  imprifon- 
ment,  and  taking  the  fugar,  and  that  the  verbal  orders  of  the 
magiftratc  under  which  the  Defendants  feized  the  tea  and  nails 
would  not  avail  them.  For  the  Plaintiff,  however,  it  was  iiiiiRed 
that  even  the  aflault,  imprifonment,  and  taking  the  fugar  under 
the  circumftances  of  the  cafe^  -were  not  juftified  by  the  warrant : 
on  the  other  hand,  it  was  contended  that  they  were  juftified  by  ' 
the  warrant  which  was  granted  by  virtue  of  the  bum-boat  a6l  {a)f 
and  that  at  all  events  a  copy  of  the  warrant  fhould  have  been 
\lemanded,  purfuant  to  24  Geo.  2*  c,  44.  His  Lordfliip  having 
defired  the  jury  to  diftinguifti  the  damages  incurred  by  the 
feizure  of  the  tea  and  nails,  from  t^iofe  incurred  by  the  aHault 
imprifonment  and  feizure  of  the  fugar,  a  verdi£l  was  found  of 
30/.  for  the  former,  and  70/.  for  the  latter. 

A  rule  having  been  moved  for,  calling  on  the  Plaintiff  to  Ihew 
caufe  why  this  verdi£^  fhould  not  be  fet  afide,  it  was  giraxited  as 
to  the  70/.  the  Court  intimating  an  opinion  that  as  to  the  30& 
the  verdici  could  not  be  difturbed. 

S/iepherdand  Bcji  Seijts.  nowlhowcd  caufe.  The  main  objeAion 
to  the  Plaintiff's  recovery  is,  that  no  demand  was  made  of  a  copy 
of  the  warrant  under  which  the  Defendants  a6led,  purfuant  to 
24  G.  2.    r.  44.      But   no  officer  can    avail    himfelf  of  that 
obje£lion, milcfs  he  fhew  that  he  has  a£led  inobediencc  to  the  war- 
rant of  a  magiftrate,  per  Lord  Mansfield^  Ikemfbn  or  Law/on  v* 
Ctarkcy  cited  3^ur.  1767 ;  whereas  in  this  cafe  tKe  Defendants 
exceeded  the  authority  delegated  to  them  by  the  magiftrate. 
Where  the  warrant  itfelf  authorifes  others  to  a6l  in  a  matter 
not  within  the  jurifdiftion  of  the  magiftrate,  he  is  perfonally 
refponfible ;  but  where  an  ofHccr  exceeds  his  authority,  the  ma- 
giftrate who  gave  that  authority  is  not  liable  for  fuch  excefi^ 
Here  the  warrant  was  to  feizc  ftolen  fugar,  and  the  officers  wer^ 
bound  at  their  peril  to  feize  ftolen  fugar  or  none  at  all.     In  th^ 
cafe  of  Boote  v.  Cooper^  cited  i  71 22. 5  3  5.  (6)  wherethe  warrant  was ' 
to  enter  ^xAfearch  for  concealed  goods,  it  was  rightly  held  that 
the  officer  was  juftified  in  entering  and  fearching,  though  no  con- 


(«)  a  Geo,  3.  c,  a8.  /  7.  which  ena£ls, 
that  it  fliaU  be  lawful  for  any  jufiicc  of  the 
peace,  upon  information  on  oath,thAt  there 
is  caufe  to  fufpefl  that  any  merchandizes 
^  df(.  (fufpedted  to  have  been  Itolen  or  un- 
lawfully come  by,  or  taken  from  iome  (hip 
or  veflel  in  the  river  Thames)  are  concenled 
in  any  dwelling-houfe,  warehoufe,  \*tc,  by 
warrant  under  his  hand  and  leal,  to  cauie 
every  luch  d^veUiog-hcufe,  X^c.  to  be 
fisaiched  in  the  day-timt ;  and  if  my  fuch 


merchandizes,  \5fc,  Hiall  be  found  theretSi 
to  caufe  the  'fame  to  be  depofited  m  (bnt 
placf  of  fafety,  and  alfo  to  caufe  the  perfi* 
in  whofe  houl'e  15*^.  the  fame  (hall  be  foumlt 
to  be  brought  before  him ;  and  if  f\ich  per* 
fon  (lull  nut  give  a  Jati&factory  account  hov 
he  came  by  ihe  pme,  he  (hall  be  adjudged 
guilty  of  a  mildemcnncr. 

(/>)  RjcporteJ  3  Efp.  Caf,  1.35.   by  the 
nam^  of  Cw^st  v.  BoQth^  in  error  in  K,h* 

ceakd 
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Mied  goods  were  found,  that  being  no^excefs  of  authority ;  but        i8ob. 
k  Entick  ▼.  Carrington^  2  Wilf  a  86.    De  Grey  Ch.  J*  fecms  to  ^ 

ltt?e  oonfidered  that  an  officer  who,  under  a  warrant  to  fearch  ^^' 

ftr  ftolen  goods,  ihould  feize  the  goods  of  the  owner  of  the  Misskmoe* 
kooft^  would  not  be  within  the  prpte6lioi;  of  the  24  Geo.  2.  c.  44.  ^  »»*  wien. 
Stq^fing  the  warrant  itfelf  to  be  legal,  ftill  the  Defendants 
iia?e  not  executed  it  according  to  its  true  ^irit ;  for  they  were 
not  to  decide  Wantonly  that  any  fugar  found  in  the  Plaintiff's. 
boufe  was  ftolen  fugar,  but  to  exerdie  a  found  difcretion.  Now 
the  fii^ar  feized  by  the  Defendants  appears  to  have  been  ex- 
poled  in  a  fituotion  in  which  no  man  would  place  goods  Gak^itSt 
to  ieiznre.  Though  the  warrant  fpeaks  of  fiigar  depofited  or 
conoeakd,  yet  'the  word  ^^  depofited"  when  applied  to  ftolen 
goods,  muft  mean  depofited  for  the  purpcfe  of  concealment; 
c^MCudly  as  it  is  conne6ied  with  the  word  ^^  concealed/' 

CockM  and  Bctyley  Seijts.  contra.  If  the  officers  ad;ed  in  obe- 
dience to  the  warrant,  it  is  altogether  immaterial  whether  tho 
wrant  were  legal  or  illegal ;  for  if  l^;al  the  officers  and  thef 
nu^pftrate  are  both  juftificd ;  if  illq^  the  magiftrate  alone  it 
rd|xMifible.  It  woidd  be  highly  dangerous  to  allow  the  officer 
to  exerdfii  his  judgment  whether  the  warrant  directed  to  him 
\fj  the  magiftrate  were  good  or  not ;  it  is  his  duty  to  obey*  Ther 
munrant'ila  this  cafo  only  aflerted  that  there  was  ftolen  fugar  in 
(he  Plaintiff's  houfo,  and  ordered  the  officers  to  tatQ  it;  now  it 
was  impoffible  for  them  to  aftertain  whether  the  fugar  thtsy  found 
WIS  Aden  or  not,  or  how  much  of  it  waai  in  that  predicament. 

Lord  Eldon  Ch.  J.    The  ground  upon  which  I  have  formed 

Bjr  opinion  in  this  cafe  may  be  ftated  in  a  very  few  words^ 

Tlie  public  intereft  requires  thai  officers  who  really  aA  in 

obedience  to  the  warrant  of  a  magiftrate  fliould  be  prote&ed« 

In  fudi  icaies,  therefore,  the  law  has  provided  diat  the  remedy 

of  tho  party  grieved  fliall  be  confined  to  the  magiftrate,  as  well 

there  he  has  granted  a  warrant  without  havii^  jurifili6liony 

U  where  the  warrant  which  he  has  granted  is  improper.     The 

ftstnte'  provides  that  no  a&ion  fhall  be  brought  againft  an 

ofioer  for  any  thing  done  in  obedienee  to  any  warrant  df  any 

joftiee  of  the  peace,  unlefi  a  demand  hath  been  made  of  a 

^  and  peruial  of  the  warrant ;  and  in  that  cafe,  after  com- 

I^imoe  with  ftich  demand,  any  a6lion  fhall  be  brought  againft 

fodi  officer  for  any  fuch  caufe  as  aforefiud,  without  makitag 

the   joftice  a   Ddfendant,    a    verdid   fhaU    be    given    for 

^  D^sndanty    **  notwithflftn^ing  any  defoA  of  jurifdi6lion 

^  &di  jnftice ;"  and  if  fuch  a&ion  be  brought  jointly  againft 
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i8oOb       fuch  juftice  and  alfo  againft  fuch   oflScer,  on  proof  of  fuch 
'"■""'  *  warrant,  the  jury  (ball  find  for  the  officer  "  notwithftanding  anj 

V.    \      iuch  defe6l  of  jurifdi^ion  as  aforeiaid."    Tlie  a£l  therefore  takes 
M«j«J^««    it  ifar  granted,  that  an  officer  may  be  laid  to  a6l  in  obedience  to 
the  warrant  of  a  juflice  of  the  peace,  though  fuch  juflice  had  m 
L  I02  J   jurillli6lion,  and  though  the  warrant  bean  cbfbluteijullity.   For 
it  is  as  much  a  defe6i  of  jurifdidlion,  if  the  jui);ice  grant  an  im. 
proper  warrant  in  a  cafe  over  iVhich  he  has  jurifdi6iion,  as  if  he 
had  no  jurifdi6iion  over  tlie  cafe  at  all.  The  only  queftion  there- 
fore is,  Whetlier  the  aft  of  the  officer  were  done  in  obedience  to 
any  warrant  of  any  juflice  of  the  peace?  And  confidering  tht 
nature  of  the  proteftion  intended  to  be  given  to  officers  by  this 
aft,  I  think  it  reafonable  to  fay  that  tlie  Defendants  in  this  cafe 
afted  in  obedience  to  the  warrant  within  the  meaning  of  the 
legiflntufe.    If  this  be  fo,  it  is  fufficient  for  the  Defendant  to  fay 
that  no  demand  of  a  perufal  and  copy  of  the  warrant  was  made, 
whether  that  warrant  on  produftion  would  have  afforded  a  de-. 
fence  or  not  It  was  not  agreed  by  the  PlaintifPs  counfel  whethet 
the  warrant  itfelf  were  legal  or  illegal.     Now  fuppoie  it  to  have 
been  legal :  the  officer  afted  with  as  inuch  precifion  in  the  exe* 
cution  of  the  warrant,  as  the  juflice  in  granting  it     If  the  ior 
formation  given  to  the  latter  was  infufficient  to  enable  him  to 
defcribe  the  goods  with  certainty,  the  former  was  imable  to  afiser* 
tain  with  certainty  what  goods  he  was  dire£led  to  fcice.     Then 
fuppofe  the  warrant  to  have  been  illegal,  it  was  not  competeot 
to  tlie  Defendant  to  judge  of  its  legality.  If  he  executed  it  in  tht 
only  way  in  which  it  was  capable  of  being  executed^  namely^,  bj 
making  it  attach  on  all  goods  which  fell  within  the  de&ripdoo 
contained  in  it,  he  afted  in  obedience  to  it :  and  having  done  fcH 
he  is  entitled  to  avail  himfelf  of  the  proteftion  of  the  b£L 
Whether  the  warrant  would  have  afforded  a  defence  to  tbf 
juflice  or  not  I  fhall  give  no  opinion. 

Heath  J.  The  cmly  queftion  is,  Whether  the  conftable  afted 
in  obedience  to  the  warrant  ?  Whether  the  warrant  were  1^^  or 
not,  we  are  not  called  upon  to  dedde.  When  this  Defeodaflft 
Seized  the  teas  he  was  not  afting  in  obedience  to  the  warranty 
but  when  he  feized  the  fugars  he  was.  The  warrant,  afl^r  ftataag 
that  certain  fugars  had  been  ftolen,  and  that  there  was  reafon  to 
fufpeft  that  the  &me  were  concealed  or  depoiit^  in  the  Plain- 
tiff's houie,  direftit  the  Defendant  to  feize  them.  Under  t}|sft 
circumftances,  he  could  not  aft  otherwife  than  he  has  done. 

RooKE  J.  TheDefendant  a[^ears  to  me  to  have a6led  in  obe^ 
enoe  to-his  warranty  and  therefore  to  come  within  the  proteftic^  «f 

•  •  •    •     ^  » 
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the  ftatute.    If  the  warrant  were  illegal  the  Plaintiff  might  have  1800. 

proceeded  againft  the  juilice :  but  as  he^haa  chofen  to  abandon  ■■  ' 

that  remedy  and  to  proceed  againft  the  conftable,  he  is  only  en-  **" 

titled  to  a  verdi6l  for  fuch  damages  as  arofe  fix>m  that  feizure  MittiNaim 
which  was  not  made  in  obedience  to  the  warrant. 

Verdi£l.to  be  entered  for  the  Plaintiff  for  30/.  only. 


Dicker  v.  Adams,  Executor.  J^^  26th. 

JHDEBITATU8  affumpjit.   The  D^ndant  pleaded  firft  non  of-  if  iflue  be  jomed 
-»  /umpJU ;  fecondly,  nan  qffum^fit  infra  f ex  annos ;  and  diirdly,  J55^^  ^a^,  wi  ;     / 
a  iet-off.    On  the  firft  plea  iffue  was  joined ;  and  to  the  two  laft  judgment  be 
there  was  a  demurrer.  No  joinder  in  demurrer  having  been  put  f"uu'upon  the 
in,  the  Plaintiff  figned  judgment.     After  this  a  writ  of  enquiry  t'vo  others,  ti)t 
of  damages  on  the  two  counts  upon  which  judgment  had  gone  execute  Twrit  of  ^ 

by  defiiult  was  executed.  inquiry  on  thofe 

A  rule  ni/l  was  obtained  upon  a  former  day  to  iet  afide  this  L^bu  Judgment, 
writ  o^inquiry,  and  all  proceedings  thereon,  for  irregularity;.  ^^^  ™"^  '^ard 
becanie^  as  iffue  was  joined  on  non  qffumjj/ity  the  Plaint^  fliould  ^^^,1  fJ^VnJum 
have  entered  the  iffue  and  awarded  jury  procefs  as  well  to  try  qt^am  aj inqui . 
the  iflue  j(»ned  as  to  inquire  of  the  damages  on  the  interlocutory 
judgment. 

Shepherd  Serjt  now  ihewed  caufo  againft  the  rule,  and  Lens 
Serjt.  in  fupport  of  it,  cited  TiiUTs  Prcu9.  K.  B.  795.  ed.  2.  (a) 

The  Qourt  were  clearly  of  opinion  that  as  an  iffue  was  joined 
upon  the  record,  the  Plaintiff  ought  not  to  have  executed  a  >«Tit 
of  inquiry  on  the  two  pleas  on  which  judgment  had  gone  by 
dc&nlt. 

Rule  abfolute. 

(«)  P.  591.  eii. 


Pariente,  Affignee,  &c.  v.  Castle,  One,  &c.  May  %6xh 

THIS  was  an  application  to  difcharge  the  Defendant  out  of  the  The  Court  will 

cuftody  of  the  warden  oftheF/<?^as  to  the  execution  in  ^^^^^^^^^^ 

this  cafo,  becaufe  there  was  no  judgment  docketed  and  entered  tsecution,  be- 

on  the  rolls  of  the  Court  whereon  to  found  the  writ  of  execution.  j|Idgme«%ainit 

JBayley  Seijt.  in  fupport  of  the  rule.  him  iiociceted 

Shepherd  Seijt.  contra.  ^erolu'^^hlT 
The  Cotv^  rejected  the  application,  faying  it  was  uppreee*  Court. 
itnted. 

Rule  difcharged.    , 
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May^eih.  Anderson  v.  Pitcher  <§•  Uo". 

s.  C.  3  £/>.         ' 

Caf,  114.  ^H^s  was  an  a6iion  for  money  had  and  received  to  the  ufe  of' 

A  wamBty  to      1    ^]^^  PlaintiflF  by  the  Defendant's  wiie,  before  her  intennar- 

depart  with  con-  •  1      1      t-w  r      1 

▼oy  is  not  com-   i;^e  With  the  Defendants 

pbed  with,unlef«  This  caufc  was  tried  before  Lord  Eldon  Ch.  J,  and  a  fpedal 
lions  M  obtained  jury  at  the  Guildkall Uttings  after  Hilary  term,  when  the  follow- 
u^r*  ^he  dace  ^°8  ^^^  appeared  in  evidence :  ■ — On  tlic  31ft  oiOSiobery  1795, 
of  rendexvuus,  the  Plaintiff  underwrote  a  policy  of  infurancc  on  the  Golden 
^  **^  Irf  h****  Grovef  at  five  guineas  per  cent.^  "  at  and  from  Londo^i  to  all  or 
mafter  they  can  any  of  the  WeJUfidia  iflands,  Jamaica  and  St.  Dmtingo  excepted, 
U  thesobained.  ^^  leave  to  go  ta  the  place  of  rendezvous  to  join  convoy,,  and 

warranted  to  lail  from  thence  with  convoy  for  the  royage.**  The 
ibip  having  been  loft  foon  after  ihe  failed  from  Port/inoutkj  the 
Plaintiff  paid  284/.  5^.  under  the  pohcy.    To  recover  back  that 
fum  the  prefent  a£iion  was  brought,  the  Plaintiff  being  of  qpinioD 
that  the  Golden  Grove  never  received  her  failing  inftruflions, 
and  therefore  had  not  fulfilled  the  warranty  to  depart  with  coiu 
voy.  It /low  appeared  that  the  GoM^  Grovif  arrived  at  j^^Aaoit 
about  nine  o'clock  in  the  morning  of  the  1 5th  Naoember  1 795  * 
that  Ihe  came  round  under  the  care  of  the  fii'ft  mate,  the  captain 
himfelf  being  oa  fliore  at  PortJmoiUk ;  that  on  the  day  preceding 
(tlie  14th)  failing  inftru6Uoiis  were  delivered  at  Port/mouth  U> 
all  fuch  (tiips  asappliedr^ularly  for  them,  and  that  the  captain 
of  U^e  Golden  Grove  previous  to  her  arrival  made  enquiry  con- 
cerning falling  inftrufiions,  but  found  that  they  could  not  be 
obtained  until  the  fbip  was  actually  in  fight ;  that  on  the  15th 
of  November^  by  day-light,  Admiral  Sir  //.  C  Chri/limi,  Ae 
commander  of  the  convoy,  got  under  weigh,  but  had  not  en- 
tirely quitted  the  roadiiead  until  about  four  o'clock  in  die 
evening;  that  when  he  got  under  fail  he  left  the  Ttident  frigate 
to  bring  up  fuch  veffels  as  did  not  weigh  anchor  vnih  him,  that 
about  one  o^clock  of  the  fame  day  the  captain  of  the  GoUot 
Grove  repaired  on  board,  and  got  under  weigh,  at  which  time 
the  Trident  had  alfo  got  under  w'&igh,  and  both  Uie  admkaPs 
ihip  and  the  Trident  had  then  proceeded  fo  far,  that  it  was 
dear  the  Golden  Gtove  could  not  overtake  the  fomxr  Jwd 
enough  for  the  obtain  ti)  go  on  board  that  night,  audit  was 
even  doubtful  whether  he  coyld  overtake  the  latter ;  thai  on  the 
next  day,  between  lo  and  1 2  o'clock  in  the  fgrenoon,  theciiptain 
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of  the  Golden  Graoe^  being  thea  only  a  quarter  of  a  mile  from       iSoo. 
the  admiral's  ihip,  went  on^toard  her,  and  obtained  failing  in-.  ' 

ftruaions ;  that  foon  dierwards  the  Golden  Xh-aoe  was  loft,  Andwsoh 
having  been,  from  the  time  of  her  departure  to  that  of  the  lofs,  P^^^,**"^  ^ 
under  the  prote£lion  oi  the  conroy.  Lonl  Eldon  directed  the 
jury,  that  although  under  fbme  circumftances  failing  inftruo- 
dons  might  be  diQienfed  with,  yet  that  this  did  not  appear  to  be 
I  cafe  of  that  kind ;  that  the  Golden  Grove  did  not  appear  to 
bim  to  have  departed  from  the  place  of  rendezvous  with  convoy, 
Snce  fhe  had  either  not  arrived  time  enough  to  obtain  failing  in-' 
Ckru£lions,  or  if  fhe  had  arrived  time  enough,  her  captain  had 
BOt  ufed  the  neceflary  ^ndeavoiurs  to  obtain  them  before  he 
(ailed.     The  jury  foxmA  a  vei*di&  for  the  Plaintiff. 

Early  in  this  term  a  rule  ni/t  for  a  new  trial  was  obtained,  in 
[i^>port  of  which  affidavits  of  the  Defendant's  attorney,  and  of 
Several  naval  men,  to  the  following  c&&,  were  filed :-— That: 
the  point  upon  which  the  verdi^  had  proceeded  was  a  matter 
3f  iurprize  upon  the  Defendant,  it  having  been  underftood  that 
the  caufe  would  be  tried  on  the  fingle  queftion,  Whether  failing 
inftni&ions  had  ever  been  obtained  ?  that  it  is  the  conftant 
prance  for  commanders  of  donvoys  to  give  failing  inflru£iions 
bo  Teflels  which  fail  ,under  their  protection,  after  leaving  the 
[ilace  of  rendezvous,  and  that  fuch  veflels  are  always  underftood 
to  depart  with  convoy ;  that  failing  inftruClions  are  never  given 
to  the  captain  of  any  vefTel  until  the  vefTel  is  in  fight ;  that  when 
the  Admiralty  dire£ls  the  commander  of  a  fhip  of  war  at  Spit'- 
head  to  take  under  convoy  a  fieet  bound  to  the  weft  ward,  he  is 
gpenerally  inftru6ied  to  put  to  fea  thirty  hours  after  the  wind  has 
been  fi^r,  with  a  view  to  give  time  to  the  fhips  in  the  Downs  to 
come  round  to  SpMead;  dnd,  that  as  fuch  fhips  firequentlydo  not 
arrive  until  the  convoy  is  under  weigh,  and  are  often  prevented, 
by  blowing  weather,  fi*om  ^tiqg  their  failing  inftru^ons  at 
the  place  of  rendezvous,  it  is  ufual  for  their  captains  to  obtain 
th^n  the  firft  time  the  convoy  is  brought  to  at  fea. 

Shepherd  SerjU  in  the  couife  of  the  term  fbewed  caufe;  and 
after  obferviog,  that  as  the  faAs.  of  this  cafe  ha^  been  before  the 
Court  upon  a  former  occafionin  Webbv*  Thoa^fifbn  (a),  they  Would 
qOC  interfere,  unlefs  they  entertained  very  great  doubts  upon  th^ 
qpKftion;  contended,  that  the  Golden  GrovewBS  not  within  any  of 
dlie  exceptions  to  the  general^rule,  which  required  failing  inftruo* 
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1600.  tions  in  order  to  the  fiilfilment  of  a  warranty  to  depart  with 
convoy ;  and  that  conf^uently,  as  fhe  had  not  obtained  them 
before  her  departure  from  the  place  of  rendezvous,  Ihe  had  not 
FiTc»i»  fulfilled  the  warranty  in  this  policy ;  that  in  this  cafe  the  com* 
**  mander  of  the  convoy  was  ready  to  have  given  failing  inflruc- 
tions,  had  they  been  applied  fof ;  and  that,  if  fuch  a  lati;tude  as 
was  contended  for  was  to  be  allowed,  it  mufl  hereafter  be  deemed 
flifBcient  if  fhips  obtain  their  failing  inftru£iions  the  day  before 
their  arrival  at  the  port  of  difcharge. 

Be/l  Serjt  in  fupport  of  the  rule.  Although  the  Golden  Grace 
had  notobtainedfulinginflru6lion86hthe  1 5  th,  when  Ihe  departed 
from  Spithead^  yet  fhe  received  them  early  enough  on  the  next 
morning  to  conflitute  a  departure  with  convoy  within  the  fpirit 
of  the  warranty.  The  words  of  the  warranty  do  not  require  that 
failing  inftru£lions  fhould  be  obtained,  and  therefore  a  greater 
latitude  may  be  allowed  than  in  a  conftruftion  of  the  very  letter 
of  the  warranty.  Ufage  of  trade  has  been  conftantly  admitted  in 
the  conftruftion  of  warranties  to  depart  with  convoy;  thus,  if  a 
fhip  depart  from  the  port  of  Z^oncfon  and  join  convoy  at  Portfinoidh 
or  the  DownSf  it  is  a  fuffici^nt  compliance  with  the  warranty  to 
depart  with  convoy  {a).  Ufage  therefore  may  be  admitted  in  tiie 
prefcnt  cafe,  to  fhew  that  failing  inftruAions  are  not  neceflafy 
till  the  fhip  has  a6lually  put  to  fea.  No  cafe  has  been  cited  to 
fhew  that  they  are  neceflary  at  the  time  of  breaking  ground ;  if 
they  be  obtained  as  foon  as  they  become  neceflary  f3r  the  pro- 
te^ionof  the  fhip,  it  is  fufficient ;  and,  as  the  commander  of  the 
csonvoy  in  this  cafe  gave  failing  inflruftions  to  other  fhips  at  tic 
fame  time  that  he  gave  them  to  the  Golden  Grove,  it  appears 
that  he  confidered  it  fufficient  for  their  proteftion  to  deliver 
them  at  that  time.  It  may  be  contended  that  the  cafe  of  ViSioria 
V.  Cleeve,  2  Str,  1250.  Parties  In/ur,  348.  is  diflinguifhable 
from  this ;  for  there  it  was  impoflible  to  get  failing  inflru^iions. 
But  Veedon  v.  Wilmot,  ParVs  Injur,  341.  note  a.  is  in  point,  for 
there  failing  inftruftions  were  not  applied  for  till  after  the  coii- 
voy  was  under  fail.  No  negleft  is  imputable  to  the  captain  in 
this  cafe;  he  applied  for  his  failing  inflru6lions  before  the 
Golden  Grove  aiTived,  but  was  refufed  them ;  fhe  adluaHy  did 
arrive  on  the  morning  of  the  15th,  before  the  convoy  had 
lefl  the  place  of  rendezvous ;  but,  as  the  convoy  was  then  under 
fidl,  it  may  have  been  dangerous  for  him  to  put  out  a  boat*   On 

(«)  yjJe  ante,  p.  I15. 
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die  morning  of  the  i6th  the  failing  inftru£lions  were  obtained        i8oo, 
without  any  inconvenience  having  ariien  from  the  want  of  tliem,, 
the  Ihip  having  remained  the  whole  time  imder  the  prote6iion 

of  the  guns  of  thfe  convoy.  'Pitch rx 

Cur.  adv.  vule.         *  ^^ 

The  opinion  of  the  Court  was  now  delivered  by  , 

Lord  Eldon,  Ch.  J.  This  a6Uon  is  brought  to  recover  back 
184/.  5^.,  paid  by  the  Plaintiff  as  under-writer  of  a  policy  on 
the  ihip  Golden  Grove,  to  the  Defendant,  the  affured  in  that 
poUcy,  under  the  fuppofition  that  the  lois  which  happened  was  * 
within  the  terms  of  his  undertaking.  He  now  fays,  that  on  a 
better  examination  of  all  tlie  circumftances  attending  that  lofs,  he 
finds  he  was  not  liable,  as  he  had  erroneouily  fuppofed,  and 
therefore,  that  the  money  which  he  paid  to  the  Defendant  under 
a  miftake  may  be  recovered  back  by  him.  This  is  a  cafe  in 
which  the  convoy  appointed  by  government  was  ready  to  give  ' 
failing  inftru^ons  at  the  place  of  rendezvous,  to  all  fuch  veflela 
as  were  ready  to  receive  them.  And  it  appears  to  me,  that  if  the 
captain  of  the  Golden  Grove  had  been  on  board  his  fliip  at  nine 
o'clock  in  the  morning,  when  ihe  arrived,  he  might  have  obtained 
failing  inftru6lions  from  the  frigate  before  he  leil  the  place  of 
rendezvous.  In  point  of  fa&,  however,  the  admiral  was  under 
weigh  before  the  Golden  Grove  arrived,  and  the  frigate  was  un- 
der weigh  before  the  captain  was  on  board.  It  is  clear  alfb, 
that  the  captain  of  the  Golden  Grove  could  not  have  gone  on 
board  the  admiral  that  night,  and  it  was  very  doubtful  whether 
he  could  have  gone  on  board  the  frigate.  Tlic  queftion  for  the 
Court  to  decide  is.  Whether  a  new  trial  fhould  be  granted,  the 
jury  having  determined  that,  tinder  all  the  circumflances  of  the 
cafe,  the  warranty  was  not  coniplied  with?  Confidering  that  ^ 
the  cafe  came  to  trial  chiefly  on  the  queflion.  Whether  or  not 
any  failing  inflru6lions  were  ever  obtained  by  the  Golden  Grove? 
and  that  die  Defendant  was  fomewhat  furprifed  by  the  point 
raifal  at  the  trial,  refpcAing  the  time  at  which  the  failing  iiv- 
ilra£lions  were  obtained,  I  fhould  wifh  a  new  trial  to  be  granted, 
if  I  could  fee  any  propofition  of  law  to  be  flated  to  a  jury  in  the 
Defendant's  favour.  But  it  feems  to  me,  as  well  finom  the  affida- 
vits as  the  evidence,  that  the  Defendantwould  not  be  entitled  to 
retain  a  verdifl  if  he  fhould  obtam  one.  The  policy  contained 
this  warranty :  That  the  fhip  fhould  be  at  liberty  togo  to  the  place 
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of  rendezvous  to  join  convoy,  and  that  flic  fliould^iail  from  thence 
with  convoy  for  the  voyage.     It  is  now  too  late  to  fay  that  this 
warranty  is  not  to  be  expounded  with  due  regard  to  the  ufage  of . 
trade.    Perhaps  it  is  to  be  lamented,  that  in  policies  of  infuranc^ 
parties  fliould  not  be  left  to  exprefs  their  own  meaning  by  the 
terms  of  the  inftr^ment•   This  feems  to  have  been  the  opinion  of 
that  great  judge  Lord  Holt  {a).  It  is  true,  indeed,  that  Lord  MahS' 
Jkldf  who  may  be  confidered  the  eftabliflier,  if  not  the  author,  of 
a  great  part  of  this  law,  expreiTed  himfelf  thus :  <'  Wherever  you 
render  additional  words  necefCuy  and  multiply  them,  you  aUb 
multiply  doubts  and  criticiims  (6)."  Whether,  however,  it  be  not 
true,  that  as  much  fubtlety  is  raifed  by  the  application  of  ufage  to 
the  conftru£^ion  of  a  contract,  as  by  the  introdu&ion  of  additional 
words,  might,  if  the  matter  were  res  iniegra^  be  reaibnably  queC- 
tioned.  If,  therefore,  the  queftion  before  us  beftill  undetermined,, 
the  inclination  of  my  mind  will  be  to  adhere  to  the  letter  of  the 
cohtra£l :  and  I  feel  the  more  diQK>fed  to  do  fo,  fince  it  appean 
moft  clearly,  from  the  aifidavitswhichhavebeai  produced,  that  no 
man  of  the  higheft  experience  in  the  navy  can  afcertain,  by  any 
reference  to  uiage^  what  other  interpretation  ought  to  beadopted. 
The  firft  queftion  is.  What  is  the  meaning  of  the  words,  ^^  depart* 
ing  with  convoy"  ?  Do  they  mean  departing  with  failing  ipftnio* 
tions  inaU  caies?  or.  Do  they  mean  departingwith  failing^inftrno* 
tions  in  a  cafe  circumftanced  like  this  ?    It  is  clear  that  failing 
inftru^ions  are  not  n^flary  in  all  cafes :  but  the  dediions  autho- 
rize me  in  faying,  that  in  general  cafes  tliey  are  required;  and  if 
that  be  fo,  I  do  not  find  ajiy  thing  in  the  circumfkances  of  this 
cafe  which  can  bring  it  within  any  of  the  exertions  to  the 
general  rule.     In  Hjbbert  v.  Pigon  (r),  Lord  Mansfield  lai^  it 
down  generally,  that  failing  inftni6lions  are  eftential  to  convoy*. 
Mr.  Juftice  iViUeSy  indeed,  entertained  doubts  upon  the  fub* 
jeft;  and  Mr.  Juftice  BuUer  declined  giving  any  opinion  npm 
that  point.     In  that  cafe,  however,  it  was  not  neceflary.  to  der 
jcide  whether  failing  inftruAions  were  effential  or  not  ;-.&«' 
ihough  captain  Matin  had  negle£ted  no  means  of  obtaining 
laiUng  inftruftions  from  the  Gloriem,  yet  it  did  not  vppeu^ 
Upon  the  firft  trial,  that  the  Glorienx  was  a  convoy  ^pointed 
l)y  government,  and  therefore  the  Court  was  obUged  to  hold  tibat 
the  warranty  was  not  fulfilled.  It  is  true  that  it  was  determined  in 


(a)  LetbaUtt^%  cafe,  %  SalJi^A^^. 
(»)  PsrA*i  Jnfur.  339. 
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Vtiioria  v.  Cleeoe^  where  the  convdy  was  appointed  by  govern*       rSoo. 
ment,  that  failing  inftruAions  maybe  dilpeniedwith  where  no  de-      ' 
fkuh  appears  on  the  part  of  the  mailer.     It  being  i once  decided       ^^\^ 
that  a  convoy  within  the  terms  of  the  policy  means  a  c6nvoy  ap-      ^'JJ"* 
pointed  by  government,  it  fe^ns  to  follow  of  neceffity  that  the 
ihip  muft  depart  with  (ailing  inftru6lions,  if  by  the  due  dili-^ 
gence  of  the  mafter  they  can  be  obtained.     The  value  of  a  con- 
voy appointed  by  government,  in  a  great  meallire  arifes  from  its 
taking  the  fhips  under  control  as  well  as  under  proteAion.    But 
diat  control  do^  not  commence  until  foiling  inflru£lions  have 
been  obtained ;  nor  can  it  be  enforced  otherwife  than  by  their 
means.     Indeed,  the  reaibn  of  that  rule  which  requires  that  the 
convoy  ihould  be  appointed  by  government,  Ihews  the  neceffity 
of  having  (ailing  inftruAions ;  fince  without  them  the  (hip  doe^ 
not  dand  in  that  relation  or  under  thofe  circumftances  in  which 
flie  cat!  take  the  full  benefit  of  the  government  convoy.     If  the 
fleet  be  diiperfed  by  a  ftorm,  how  is  i(he  to  learn  the  place  of 
rendezvous  ?  If  it  be  attacked  by  the  enemy,  how  is  fhe  to  obey 
fignals?  In  (hort,  what  communication  can  the  proteAed  have 
with  the  protecting  force.     It  has  been  contended,  that  if  ihe 
be  under  the  prote^ion  of  the  guns  it  is  fiifficient     But  will  it 
be  contended  that,  provided  (he  be  under  the  proteAion  of  th<^ 
guns  at  her  departure,  though  (ailing  inftruAions  be  never  ob- 
tained during  the  voyage,  or  not  till  the  lad  day  of  the  voyage* 
fhe'warratity  is  complied  with?   Either  (ailing  inftrudlions  are 
notneceflary,  or,  if  they  benecedary,  they  muft  be  (bat  fome  given 
pe{4od,  and  can  only  be  di(pen(ed  with  in  (bme  particular  ca(fi8. 
Then  can  any  other  period  1)6  affigned  but  the  banning  of  the 
voyage?    Some  of  the(e  affidavits  (ay,  that  if  the  (hip  has  ob- 
tained her  filling  inftruftions  at  any  tLme  before  (be  is  loft,  it  u 
iiifficient;  Imt  that  (he  muft  obtain  diem  before  (he  is  loft.  Arewe 
then  to  depiurt  from  the  terms  of  the  contra£l  between  the  undei> 
writet  and  the  aflured,  in  order  to  let  in  a  conftruAion  which  is  at 
variance  with  the  reafbn  on  which  that  contraA  is  founded  ?  Let 
128  confider  the  exceptions  to  the  general  rule  which  have  been 

edndtted.  Re(pe£lingF2^orfav.C/^ft^therecanbe  nodifficultjs 
inte  the  very  ground  of  the  decifion  in  that  ca(e  was*  that  there 
was  no  de&ult  in  the  mafter,  and  that  no  activity  of  his  could  have 
procured  (ailing  inffaiiCtions,  he  having  come  out  of  the  port  of 
Fleckery  in  obedience  to  thefignal  of  theconvoythen  off  that  port, 
^nd  having  been  prevented  from  receiving  (ailing  inftru£Uons  bo- 
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1S004       £[M'6  the  lofs  of  the  ihip,  by  :he  roughnefs  of  the  weather.    In 

' Webby.  Thompfon^  Mr.  Juftice  BuUer^^n^ theafleptof  theCourt> 

NDiRsoN  j^ated,  with  reference  to  a  cafe  arifing  out  of  the  lofs  which-  h^>- 
[Pitcher  pened  to  this  very  fliip,  that,  generally  ipeaking,  unleis  failing ki- 
*  ftni6lions  were  obtained  the  warranty  is  not  complied  with;  and 
the  Court  did  not,  at  that  time,  fee  any  circumftance  by  which  this 
cafe  could  be  taken  out  of  the  general  rule.  The  late  Lord  Chief 
Juftice  of  this  court,  in  hisnotc-book,  makes  this  obfei*vation  on  the 
cafe  of  Webby.  Thompfon: — "It  feetos  to  me  that  the  fhigle  que(^ 
*^  tion  is,  whether  the  fhip  departed  with  convoy?  In  fa6l  ihe 
*f  failed  with  thefieet.  Admiral  Chriftiandiftinguifhed  accurately 
*^  between  fhips  under  protection  of  the  fleet  ^d  fhips  under  am- 
^>  voy.  All  friends  are  prote£led  while  they  are  within  reach  of 
;  ^^  protection;  but  fhips  under  convoy  are,  according  to  him,  fhipa 
*^  under  control  who  can  be  fpok^i  to  in  a  language  which  tb^ 
**  underftand.  They  control  them — ^would  fire  at  them,  if  they 
<<  miibehave.  The  bB,  fettled  that  it  would  raife  the  pranium, 
<*  would  decide.  It  maymakeadiffa:'enceinthepremium, whether 
*^  the  fhip  be  unda*  proteAion  withoiJ^t  control,  or  under  protec- 
^'  don  and  controL  It  is  neoeflary  to  inquire,  therrfore^whetihar 
<^  ihe  got  failing  inftru^ons  (which  is  the  mode  of  putting  hsst^ 
«  felf  under  convoy),  and  when?  It  may  feem  a  hard  cafe  to  take 
M  advantage  of  a  flip»  but  the  nature  of  the  contraAisan  anfwer* 
'^  It  is  a  oMitraCl  founded  in  the  confideration  of  premiom  efti« 
^<  mated  by  the  rifk."  Taking  into  confideration  the  way  m 
which  the  premium  in  thefe  cafes  is  eftimated,  can  we  fay  that  the 
underwriters  have  had  the  full  benefit  of  the  undertaking  of  the 
afiured  to  departwith  convoy, when  in  fe£L  it  was  a  mere  matterof 
chancewhether  the  Golden  Groti^ would,  under  the  circumflaiicet 
of  her  a£iual  departure,  ever  be  able  to  procure  failing  orders  or 
not?  The  prefent  cafe  may  indeed  be  decided  without  a£b£Uiig 
the  cafe  of  any  other  fhip  which  failed  with  that  convoy ;  finoes^  if 
the  captain  of  the  Golden  Grave  had  gone  on  boitfd  thefiigate  at 
nine  o'clock  in  the  morning  of  the  1 5th,  he  might  have  obtained 
failing inftru£li(»is, and  thathedidnotdofowashisnegle6l.  In  th^ 
cafe  of  Feedony.  Wilmot  feilinginftrudUonswere  not  obtained;  but 
|t  appears  that  they  were  applied  for  and  refufed  while  the  convoy 
was  in  the  Donx>ns^  the  place  of  rendezvous.  The  fhip,  therefore^ 
departed  with  ccmvoy  from  the  place  of  rendezvousj  in  theftri&efl 
^   fenfe  of  the  word.  Indeed,  theCourt  is  bound  to  hold,  that  where 
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fiiKiig  inftra£Uon8  are,  under  ilich  drcumftances,  refuied  bf        i8oo« 

the  oommander  of  the  convoy,  they  are  fp  refuied  for  the  bene&     — .-.« 

of  the  trade  which  is  to  be  prote6led  by  the  convoy.    It  is  very     AwDiRton 

nfiial  to  refiife  to  give  them  till  the  fleet  is  out  at  fea;  and  we      Pitcbul 

know  that  Im  Motte^  who  was  hanged  for  giving  intelligenoe        *  ^^* 

to  the  enemy,  got  pofleflion  of  the  iailing  inftru6lion8  in  conie* 

quence  of  their  having  been  given  before  the  departure  of  the 

fleets.     It  is  clear,  therefore^  that  a  ihip,  is  not  bcmnd  to  obtain 

failing  inftru6iion8  in  the  place  of  rendezvous  at  all  events ;  bat 

if  tkqr  can  be  obtained  by  due  diligence  ihe  is  boifnd  to  obtain 

them,  becaufo  it  then  appears  that  the  convoy  appointed  by 

govemndent  decides,  that  under  all  the  circumftances  of  the  cafe^ 

the  place  of  rendezvous  is  the  place  where  they  ought  to  be  ob* 

tallied.     The  principle  of  law  which  lays  that  a  convoy  means  a 

eooToy  aAing  under  the  orders  of  government,  muft  operate  in 

fivour  of  thofe  who,  without  any 'negle^  of  their  own,  are  not 

able  to  obtain  iailing  inftru^iions,  becaufe  they  mUft  obey  the 

orders  of  that  convoy  which  is  fuppofed  moft  capable,  imder 

aQ  the  drcumitances,  of  judging  for  the  befl.     In  a  late  caie 

Lord  Kenyon  intimated  a  ftrong  opinion  that  iailing  inftru6lions 

were  eflfential  where  they  could  be  had  (a).   Having  now  ilated 

the  exceptions  to  the  general  rule,  it   does  not  ilrike  me  that 

the  preient  caie  comes  within  any  of  them.     (His  lordihip  then 

went  through  the  affidavits.)     It  appears  to  me  the  conilant 

niiige  for  the  commanders  of  convoys  to  give  failing  initru^om  , 

to  att  ihips  which  d^art  under  their  prote6lion9  whenever  ap- 

friied  for.     But  the  queition  in  this  caie  is,    Whether  the 

warranty,  that  the  Golden  Grooe  ihall  depart  trith  convoy  firom 

the  piaoe  of  rendezvous,  has  been  fuliilled?  Itmay  be  the  duty 

of  a  commander  to  give  inftru6lions  at  all  times;  but  that  will 

not  vury  the  contra^  by  which  the  ailured  undertakes  that  the 

tbip  Ihall  be  ready  to  receive  them  at  the  place  of  rendezvous. 

It  it  ftated,  in  one  of  the  affidavits,  to  be  the  pra£Uce  for  the 

Admiralty  to  give  oxxiers  to  the  coijfunandcrs  of  convoys  at  i^pi^ 

head^  to  get  under  wdgh  30  hours  after  the  wind  has  been  foir, 

inorder  to  give  time  for  the  ihips  in  the  Damns  to  come  round; 

and  that  in  cafe  of  blowing  weather  it  may  not  be  in  the  power 

of  the  ihips  which  come  from  the  Downs  to  obtain  iailing  inftruc- 

ftions  previous  to  the  convoy  having  fet  iaiL     But  if  fudi  acaie 

iKndd  occur,  it  will  remain  to  be  confidered  whether  it  may 


(•)  Franci  v.  Kir  wait  f  Psri,  I/i/ur.  34i'~6. 
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X  8oo.       not  be  (aid  that  the  fliip  departed  with  convoy  as  far  as  the  cb- 

"■■'■■■      cumftMices  of  the  cafe  and  due  diligence  on  the  part  of  the 

A^DiRsoM     mafter,  would  admit.     With  reipedi  to  the  cafe  of  a  ooavoy 

.  PrrcHtt      being  ordered  to  call  off  the  feverd  ports  upon  the  coft,  in  order 

to  enable  fitch  (hips  as  may  be  willing  to  join ;  it  is  exa£ily  the 

•cafe  of  ViSioria  v.  Cleeoe^  where  the  fhip  being  ordered  by  the 

convoy  to  leave  the  port  without  failing  inftru6lions,  was  excufed 

on  the  ground  of  obedienc^o  the  orders  of  the  convoy.     In 

this  cafe  the  fhip  did  come  round  time  enough  to  have  received 

her  inilnidions  at  the  place  of  rendezvous,  had  the  captain  lified 

dne  diligence  in  applying  for  them.     Not  being  able,  there* 

'     fore,  to  represent  to  myfelf  cmy  principle  of  law,  which  could  be 

flated  to  a  jury  as  a  foundation  for  a  verdiA  in  favour  of  the 

defeddant,  I  think  that  the /cafe  mufl  be  decided  on  the  general 

,  rule^  which  ought  not  to  be  infringed  on  account  of  any  parti» 

cular  hardfhip  which  the  Defendant  may  fuftain. 

Per  Curiam*  Poftea  to  the  Plaintiff 


(IN  THE  HOUSE  OF  LORDS.) 
Knight  v.  Halset  j  in  Error.  ,  r 

Hopt  are,  bv  nPHi&  was  an  a£Uon  on  the  cafe  brought  by  the  Plaintiff  in  efr- 

ifewriicytwB  ^^^  ^"  ^^  King's  Bench  againft  the  Defendant  in  error,  as 

oickcd  from  the  fiirmer  of  and  entitled  to  the  tithe  of  hops  within  the  pariih  of 

u^e  cMw^°  Famham  in  the  county  of  Suny^  for  not  taking  away  the  tithe 

this  rale.   No  of  hops  from  a  certam  clbfe  in  that  parifh,  whereof  the  Haintiff 

a  real  compo.  The  declaration  conflfled  of  two  counts.     The  firfl  flated  ge- 

hS^fo^^rcfer-  ^erally  the  Plaintiff's  occupancy  of  the  clofe  in  quefHon,  and  the 

ence  ro  k  deed  ^  Defendant's  right  to  the  tithes,  and  that  the  latter  negleded  to 

*^**"^  "°°*    take  them  away  afler  they  were  duly  fet  out.   The  fecond  varied 

from  the  firft,  by  averring  that  the  tithe  was  fet  out  ^<  according 

to  the  lifage  and  mannerof  tithing  of  hops  in  and  throughout  dii^ 

faid  parifh  lawfiilly  ufed." 

The  caufe  was  tried  before  Hotham  Baron  and  a  fpecial  jury  at 
the  Smry  fpring  affizes,  when  a  verdi£l  was  found  for  the  Defend- 
ant, under  the  dire£lion  of  the  learned  Judge.  To  this  direAicm 
a  bill  of  exceptions  was  tendered,  ftating  that  at  the  trial  the 

counfel 
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eounfel  for  the  PIointifT  in  error  gave  in  evideiice  :-*"  Thdt  the        1 800. 
Plaintiff  *.n  error,  on  the  ift  oiAugu/l  1 795,  was  occupier  of  the 
dofe  in  queftion,  whereon  hops  were  then  growing,  and  that  v. 

the  Defendant  in  error  was  the  farmer  of  and  entitled  to  the      Hal»et; 
tithe  of  fuch  hops ;  that  within  the  pariili  and  re6lory  of  i%rr«- 
Jiam  aforefaid,  for  above  60  years  before  the  1 2th  of  JuUf^  in 
the  fourth  year  of  the  reign  of  the  late  King  James  the  Second, 
w  hen  the  tithes  of  hops  were  not  tompounded  for,  the  manner 
of  fetting  out  tithes  of  hops  within  the  fiiid  pariib  was  as  fol- 
lows ;  that  is  to  iay,  the  occupiers,  owners,  and  proprietors  of 
lands  within  the  iaid  parifli  planted  with  hops  have  ufed  to  iet 
out  every  tenth  row,  whenever  hops  have  been  planted  in  equal 
row^  and  where  the  fame  have  not  been  planted  in  equal  rows, 
every  tenth  hill  of  the  faid  hops  £0  growing  in  the  faidlands,  and 
thereby  to  feparat^  and  divide  the  tenth  part  from  the  other  nine 
parts  of  tlie  faid  hops,  and  there  to  leave  the  fame  ftanding  with 
the  binds  uncut,  for  the  ufe  of  the  impropriator  of  the  faid 
re£iory,  or  his  lefTee  or  farmer  for  the  time  being  to  come  upon 
the  faid  lands,  and  in  a  convenient  time  there  to  cut  the  faid 
binds  of  the  faid  tithe-hops  fo  fet  out  as  aforefaid,  and  to  pick 
the  faid  tithe-hops  and  carry  away  the  fame ;  That  from  the 
time  when  the  occupiers  ufcd  to  fet  out  their  tithe  in  manner 
aforefaid,   till   the  year   1795,    when  the  X)ef€ndant  became 
fimner  thereof,  (being  a  period  of  100  years,)  the  tithe  of  hop& 
was  compounded  for  throughout  the  parifh  at  the  rate  of  20^  ^y 
the  acre ;  That  the  Defendant  is  entitled  to  tithe  of  hops  of  the 
clofe  in  queftion^  being  field  land ;  That  in  the  faid  year  1 7.95 
the  faid  hops  fo  then  growing  in  the  faid  dofe  were  plant^  in 
unequal  rows;  That  on  the  17  th  day  oiAugu/l  1795  the^  Plain- 
tiff gave  the  Defendant  a  notice  that  he  was  about  to  fet  opt  the 
tithe  in  kind :  That  in  confequence  of  a  notice  firom  the  De- 
fendant that  he  would  take  his  tithe  in  kind/  the  tithe  thereof 
was  fet  out  accordingly  in  the  faid  dofe  called  Round  CU^e^ 
by  every  tenth  hill,  leaving  the  binds  uncut,  and  the  titlie 
marked  with  a  hole  dug  in  the  ground,  and  was  fiiirly  fjjt 
out,  and  all  the  hills  not  bearing  hops  paffed  over  and  riot 
counted;  That  on  the  2d  day  of  September  following  the  Plainti^ 
gave  the  Defendant  notice  in  writing  that  the  tithe  in  queftion 
was  fo  fet  out ;  That  on  the  20th  day  of  0£iober  following 
the  Plaintiff  gave  a  notice  in  writing  to  the  Defendant  to  take 
away  the  fakl  tithe  fo  fet  out  as  aforefaid ;  That  the  Defend- 
ant did  not  take  the  fame  away,  but  left  the  tithe  fo  fet  out 
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1 8oo.        ftdnding  with  the  bmds  uncut,  incumbering  the  Plaintiff's  lands 
'  for  the  fpace  of  time  in  ^he  faijd  declaration  mentioned ;  That 

^»'^o«^      tithe  of  hops  may  be  fairly  fet  out  by  the  :enth  hill ;  That  fuch 
Hal8£t  ;      ietting'out  is  the  moft  convenient  mode  and  leaft  liable  to  fraud, 
and  the  general  manner  of  manuring  hop  grounds  is  to  fjpread 
the  manure  over  the  whole  ground,  for  many  hills  will  be  weak, 
and  many  will  die,  and  it  is  impoiQble  to  forefee  which ;  That 
hops  will  fbmetimes  intermingle  on  poles  on  the  fame  hill,  but 
feldom  between  one  hill  and  another,  and  where  they  happen 
to  do  fb  they  are  eafily  feparated,  and  without  any  mifchief  or 
injury  thereto ;  That  the  manner  of  picking  hops  in  the  parifh 
o{  Famham  is  not  to  pick  them  into  meafures  of  a  bufhel  each, 
but  they  are  picked  in  the  firft  inftancc  into  three  forts,  called 
the  bright,  the  middling,  and  the  brown,  of  diff^ent  qualities 
and  values,  which  three  forts  grow  upon  the  fame  bind ;  vn: 
the  bright  are  the  fineft  and  befl,  the  middling  the  next  beft, 
and  the  brown  of  inferior  quality;  the  difference  in  value  between 
the  bright  aiid  the  brown  is  in  the  proportion  of  7/.  los.  for  the 
bright,  and  3/.  35.  for  the  brown  per  hundred  weight ;  the  hops 
are  thus  divided  into  three  forts  in  the  firft  picking  from  die 
binds  into  three  different  bags  or  bafkets  at  the  fame  time,  each 
containing  upon  an  average  eight  or  ten  bufhels,  and  their  re- 
Ipeftive  contents  are  denoted  by  fmall  round  black  fpecks  or* 
ftreaks  made  on  the  fides  thereof,  at  different  diflances ;  but 
the  bags  or  bafkets  are  not  all  of  the  fkme  meafure ;  That,  the 
pickers  pick  in  fiunilies,  as  it  is  called ;  viz,  in  parties,  in  un- 
equal numbers;  fbme  of  which  families  pick  much  quicker  than 
othen,  but  all  ceafe  picking  at  the  fame  time,  either  on  account 
of  the  approaching  rain,  which  would  fbon  fpoil  the  hops  when 
picked,  or  at  meal  times ;  That  the  average  price  of  picking  to 
be  paid  by  the  planter  is  two-pence  j?^  bufliel  to  each  family  of 
pickers,  f^parately  and  diflm6l  from  the  others;  Thathops^ 
in   the  parifh  of  Farnhaniy  arc  never  meafured,  the  pickcm 
being  paid  according  to  tlie  quantity  denoted  by  the  fpecks  or 
ftreaks  aforefaid :  but  when  the  bags  are  full,  or  at  the  re- 
iQ[)e6live  times  of  giving  over  work,  the  hops  that  are  picked 
are  immediately  turned  over  from  the  bags  into  a  furplicc  or 
Iheet,  and  carried  from  tlie  ground  to  the  oafl  to  be  lined  r 
That  it  would  be  extremely  prejudicial  to  meafure   them  afler 
pickings  becaufe  it  would  render  it  inconvenient  to  pick  them 
into  three  forts,  as  aforefaid,  and  in  fuch  cafe  it  would  employ, 
the  pickers  an  hoiu:  and  an  half  extra,    the  flower  of  the 
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hops  would  be  bruifed,  and  the  bright  hops  tiiniod  to  brown,  to        i8oo. 
the  great  injury  of  the  planter  as  well  as  the  tithe  owner  him-       -     ^ 
ielf ;  whereas  by  fetting  out  the  tithe  by  the  hUl,  with  binds  un-  v. 

cut,  in  the  manner  above  mentioned,  the  tithe  owner,  as  well  ?^^^  ^ 
as  the  planter,  may^pick  his  hops  into  three  ibrts,  as  aforefaid, 
at  his  own  convenient  time,  and  enjoy  all  the  other  conveniencies 
4dx>ve  enumerated,  as  well  as  be  enabled  to  take  a  tithe  of  the 
binds,  together  with  the  hops  at  the  time  of  picking.  It  ahb 
appeared  upon  the  reading  of  the  anfwer  of  the  Plaintiff  in  error 
to  a  bill  filed  againft  him  by  the  Defendant  in  error  in  the 
court  of  Chancery,  that  the  Plaintiff  in  error  had  admitted, 
that  he  believed  it  might  be  true  that  the  introdu6Uon  imd  firft 
cultivation  of  hops  in  the  faid  parifli  of  Famham  and  elfewhere 
in  this  kingdom,  were  with  reference  to  what  is  termed  the  legal 
time  of  memory,  modem,  and  within  the  time  of  memory." 

Judgment  having  been  given  in  the  King^s  Bench  for  th6  De- 
fendant, in  purfuance  of  the  verdi^  (a),  the  Plaintiff  brought 
his  writ  of  error,  and  having  annexed  the  bill  of  exceptions  to 
the  record,  and  affigned  the  common  errors,  fubmitted  that  th^ 
judgment  below  was  erroneous,  and  that  a  venire  Jacias  de  naoo 
Ihould  be  awarded,  for  the  following  among  other  Reasons  : 

1.  Although  the  common  law  does  in  general  prefcribe^  that 
dierefliould  be  an  uniform  mode  of  fetting  out  tithe,  where  no 
particular  mode  of  letting  out  is  eftmblifhed  by  cuftom,  yet  the 
cuflom  of  a  particular  place  may  authorize  or  require  a  different 
mode  £rom  that  in  general  prefcribed  by  the  common  law,  if 
fhch  cuftom  be  in  itfelf  reafonable.  And  it  has  never  yet  been 
decided,  that  the  mode  of  fetting  out  tithe  of  hops  by  the  tenth 
meafiire,  as  contended  for  by  the  Defendant  in  error,  is  the  only 
l^;al  mode  of  fetting  out  fuch  tithe,  nor  is  the  particular  mode 
contended  for  by  the  Plaintiff  in  error  unreaibnable. 

2.  It  has  been  determined,  that  the  tenth  land  of  grain  may  ' 
be  fet  out  ftanding  for  the  tithe  of  grain,  Stebbsv.  Goodluckf 
Moor,  913. ;  and  in  Hide  v.  EUijSj  Hob,  250,  it  is  ftated  as  com- 
ing from  the  Court,  that  in  many  places  they  fet  out  the  tenth 

acre  of  wood  ftanding,  and  fo  of  grafs. 

(«)  Thit  vei:did  wasfound  upon  a  fecood  awarded  a  new  trial    For  the  argmneiiffs 

trbl;  a  verdid\  bad  before  been  given  for  of  Counfel  and  opinion  of  cjie  Court  upctt,. 

the  Plaintiff,  and  the  Court  of  JCi»g*s  Bnub  that  occafion,  ft e  7  T,  R.  86. 
that    verdift  contrary  to  lnw, 
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i8o6#  3,  The  evidence  in  the  former  auife'  of  Ctiithf  v.  Bjtef>e%  (tf)/ 

"  ■"^■"  and  in  the  litigation  between  the  prefent  parties,  isunifonoi  to" 
Km^rt  ^^^^  ^^  j^  ^^  parifli  ei  Famham  the  tithe  of  hops,  when  &t 
Hal  srr ;  out,  was  fet  out  by  the  tenth  row,  if  equal,-  or  eUe  the  tentk 
hill.  How  long  that  cuftom  or  ufiige  had  a6iually  prevailed, 
it  is  not  now  poffible  to  make  out^  but  if  it  was  not  an  imme^ 
morial  cuftom  (which  is  not  (o  devoid  of  foundation  as  has  beei 
generally  fuppofed)  it  might  at  leaft  have  had  its  commencement 
at  a  time  when  it  was  con^eteut  to  the  re£U>r  and  vicar,  with 
die  confent  of  the  patron  and  ordinary,  to  makea  bindiitg  ag^ree*^ 
ment  that  the  tithe  fliould  be  fet  out  m  the  way  it  has  been.  It 
was  on  fuppofition  of  fome  agreement  {o  made,  aceompanieft 
with  the  uiage,  that  the  court  of  Exchequer^  in  the  fuit  inftituted 
Ibme  time  iince  by  the  vicar,  claiming  the  tithe  of  hopa  planted 
in  fields,  adjudged  the  tithe  of  hops  to  belong  to  tke  redor^- 
though  the  vicar  took  thofe  in  the  reft  of  the  pariib. 

4^  The  evidence  adduced  by  the  Plaintiff  in  error  proves  two 
eflential  things:  firft.  That  the  tithe  of  hops  may  be  fetout 
fairly  by  the  tenth  row  or  hill;  and,  fecondly,  'Pmt  the  obligiiig 
theoccupiers  of  lands  in  Famham  (where  hops  are^  in  the  piidung 
of  them,  managed  in  a  peculiar  manner,)  to  fet  out  the  tithe  di. 
the  hops  by  meafure  would  be  difficult,  attended  \?ith  additi<Mvd 
expence  and  great  delay,  and  very  injurious  to  the  hops  tbem^ 
felves,  and  materially  affe6t  their  prices  when  fold. 

5.  The  prior  cafes  of  Gee  \\  Ptrch  (4),  Blifs  v.  Chandler  {c)f 
and  Walton  v.  7'i/ers  (e/),  wore  totally  different  from  the  preftnt; 
and  the  defences  were  in. them  all  fb  unfounded^  and  the  maimer 
in  which  the  Defendants  thcrafelves  had  before  fet  out  their 
tithes  was  fuch,  tliat  the  Court  could  not  do  otherwiie  than 
decree  an  ^account  of  the  tithes  as  having  been  fubtraded ;  and 
no  one  of  the  cafes  made  it  neceffary  for  the  Court  to  dedans 
that,  by  law,  hops  were  to  be  picked  before  the  tithes  were  &t 
out. 

J.  Mansfield. 

William  Adam. 

The  Defendant  in  error  fubmitted,  that  the  dire£Uons  of  the 

Judge  were  right  and  according  to  law,  and  that  the  verdiA 

and  judgment  ought  to  be  affirmed  fbr  the  following  amongft 

other  Reasons  : 

{a)  Upon  the  fonner  tri^l  copies  of  the  {£>)  Fh.  Ah^.  Difmetf  Y  pi.  3.  in  wm- 

proceedings  in  this  caufe,  together  with  the  '  gin.    See  alto  7  T,  R.  90.  i>  mt4is, 

decree  of  the  Court  of  Exchequer  thereon,  (r)  See  Fin.  Abr.  and  7  T.R.  vUfwprm 

we  read.    For  the  fubftance  of  the  pro-  alio,  Sum^  Etdef.  Law,  Tiih^^fiB,  7. 

ceediofi  and  decrar>  fee  7  T,It,  87.  («/)  Bum,  ExcUf,  Lav^  ubi  fi^ra^  «rf 
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■  f  •  That  the  common  law  rule  for  letting  out  the  tithe  of  hops,        1 800. 
Ji  many  inftances,  hath  been  determined,  and  more  recently  after'         ■■ 
be  moft  folemn  argument,  hath  beenadjudged^  andisnow  clearly  ^°"^ 

ettled,  that  the  tithe  ihall  be  (et  out  by  meafure,  after  the  hops      Halibt; 
ire  picked  from  the  bind  or  ftem;  for  that  hops  are  not  tithe-       '"     ^' 
Me  until  after  they  are  picked,  at  which  time,  but  not  before, 
he  tenth  part  is  feverable  from  the  other  nine  parts. 

2.  To  the  validity  both  of  a  modus  decimandi  being  a  compen- 
adon  which  muil  have  originated  prior  to  the  time  of  legal 
nemory,  and  alfo  of  a  compoiition  real  being  a  compenfation 
^ch  may  have  originated  fince  that  sera,  but  not  after  the 
'eftraining  ftatutes  pafTed  in  the  reign  oi  Qaeen  Elizaheth^  a 
xmfideration  or  quid  pro  quo  is  indi^eniably  neceflary.  A  com- 
XQiation,  be  it  either  anci^tit  or  modern,  whereby  part  of  the 
hing  b  given  in  lieu  of  the  whole,  or  whereby  a  thing  is  giv^n  in 
I  lefs  perfe£l  ftate  than  the  law  enjoins  it  to  be  given,  unlefs 
bmething  be  added  to  make  it  equal  to  the  value  of  the  real 
iikej  carries  internal  evidence  to  deftroy  itfeli^  and  is  confidered 
IS  bdng  rank  and  therefore  void.  Tlie  compenfation  here  con- 
tended for  by  the  FlaintifF  in  error,  whether  commencing  in 
indent  or  modem  times,  whereby  nothing  more  than  the  tenth 
part  of  the  hops  before  picking  is  to  be  given,  without  adding 
iny  diing  to  make  it;  equal  to  the  greatly  advanced  value  of  the 
real  tithe,  which  the  law  enjoins,  ihall  be  fet  out  after  picking, 
>r  for  die  confiderable  coils  the  occupier  incurs  in  bringing 
lie  article  into  the  more  perfe£l  iiate,  and  to  the  benefit  of 
prfaich  the  tithe-owner  is  by  law  entitled  clear  of  all  expence, 
BUift  befelo  defe^  and  as  being  rank  is  void. 

3*  A  cuftom  muft  be  prefumed  to  be  as  old  as  the  time  of 
\sffl  memory;  and,  when  that  prefumption  is  refuted  by  any 
eiieumftance  that  ihews  it  could  not  have  exifted  during  the 
Rfhole  of  that  period,  the  cuftom  is  deftroyed.  No  mode  of 
tithing  hc^s  can  have  exifted  from  the  time  of  legal  memory, 
[lecauie  the  cultivation  of  hops  within  the  kingdom  is  of  a  date 
loi^  iiibiequent  to  it,  and  of  this  all  the  courts  of  Wefimir^Ur 
HaU'have  taken  judicial  notice,  aiid  in  coniequence  have  tmi- 
bnply'decided  againft  all  cuftoms  that  ever  have  b^en  attempted 
to  be  iet  up  relative  to  the  tithing  of  hops. 

4*  The  mode  of  tithing  cont^ided  for  by  the  Plaintiff  in  error 
»nnot  be  fupported  as  a  local  cuftom  peculiar  to  the  pariih  of 
JFbrrtAam ;  becaui^  Ixodes  the  evidence  which  the  records  of  the 
udgments  of  courts  of  law  for  niih  againft  it«  ant^iiD^ 
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1 86a       tluDughoiit  the  kiiigdom,  it  is  jftated  on  the  bill  of  exertions 
■  that  the  introduAion  and  firft  cultivation  of  hops  within  the 

^^^^      pariih  and  reStory  of  Famkam  is  with  reference  to  the  time  of 
HALSBt ;      legal  memory,  modem,  and  within  the  time  of  memory. 

5*  Notwithftanding  the  evidence  adduced  by  the  Plaintiff  in 
error,  thefe  &£ls  cannot  be  d^iied  —  that  die  hc^  on  different 
hills,  as  well  as  in  different  rows,  ore  fo  unequal  both  in  quantity 
and  quality,  that  the  tenth  of  either  of  them  bears  no  proportion 
to  the  tenth  of  the  whole  produce ;  that  tithing  by  the  hill  or 
row  is  liable  to  great  frauds ;  that  taking  the  tithe  by  either  of 
thefe  modes  would  in  all  cafes  be  very  inconvenient  and  ijn  many 
quite  impra&icable;  whilfl,  on  the  other  hand,  the  fairaefi, 
convenience  and  juflice  of  fetting  out  the  tithe  by  meafure,  after 
picking,  in  experience,  have  been  fb  fully  proved,  as  to  render 
this  mode  of  tithing  part  of  the  common  law  of  the  .(and. 

6.  A  cuftom  to  fet  out  the  tithe  by  the  tenth  row,  if  equal,  or 
by  the  tenth  hill,  if  unequal,  ought  not  to  have  been  permitted 
to  be  proved  in  this  caufe;  becaufe  the  Plaintiff  in  error  hal 
not,  in  his  declaration,  flated,  that  there  was  any  fuch  cuftom, 
or  that  he  had  fet  out  his  tithes,  which  are  the  fubje&  of  hif 
complaint,  according  to  any  fuch  cuftom,  and  therefore  HbB 
eiuftence  of  fuch  cuftom  could  have  oo  relation  to  the  matter 
m  iffue  between  the  parties. 

John  Scott. 
Wbc  Garhow. 

This  cafe  was  argued  on  February  the  25th  and  a7th,  by 
Mansfield  and  Adam  for, the  Plaintifik  in  error,  and  by  dii 
Attorney  General  (a)  and  Hail  for  the  Defendant  in  error* 
After  the  argument,  the  queftion  put  to  the  Judges  was^  Vihb* 
ther  upon  the  matter  fet  forth  in  the  bill  of  exceptions,  dis 
direAion  to  be  given  to  the  Jury  ought  to  have  be^,  to  find 
tar  the  Plaintiff,  .or  for  the  Defendant  ? 

The  Judges  defired  time  to  confider  of  their  opinionf ;  and  00 
two  fubfequent  days  delivered  them^/erta^im,  there  being  a  difr 
ference  upon  the  JBench.  Booke  J.  was  of  opinion,  that  Al 
direction  ou^t  to  have  been  in  &vour  of  the  Plaintiff;  and 
Chambre  Baron,  Le  Blanc  3.  Laoorence  J.  Thomfim  B.  Qr^h 
Heath  J,  and  Macdonald  Ch.  B.  held  that  it  was  rightly  given 
in  fiivour  of  the  Defendant. 

RooKE  J.  -«  The  quefidon  propofed  by  Your  Lor^hipt  1% 
liVfkcthex^  vfoa  the  matters  fet  forth  in  the  kjll  of  eSGCptiw% 

U)  Sit  J»i»  MOfird 
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the  dire&ion  to  be  given  to  the  Jury  ought  to  have  been,  to        i8oo« 
find  for  the  Plaintiff,  or  for  the  Defendant  ? : — 

According  to  my  view  of  this  cafe,  the  aniwer  to  this  qiieftion      Knight 
muft  depend  on  the  opinion  the  Jury  would  have  formed  as  to      Halcet  j 
the  fafl;s  here  ftatcd. — If  the  Jury  were  fatisfied  that  the  fefls 
ilated  in  the  bill  of  exertions  were  fufficiently  proved,  my  opinion 
is,  that  they  ought  to  have  found  j/l  verdiA  for  the  Plaintiff. 

Though  I  am  fo  unfortunate  as  to  differ  from  the  Lord  Chief 
Baron  and  all  my  brethren  on  this  queftion,  yet  I  flatter  myfelf 
that  we  do  not  materially  differ  as  to  firft  principles,  but  rather  as 
to  the  application  of  them.  I  agree  that,  where  no  praflice  has 
prevailed  to  the  contrary,  the  general  law  of  tithing  hops  is  by 
the  meafure;  that  a  ftri6l  legal  cuftom  muft  be  immemorial;  that 
according  to  the  do6lrine  laid  down  in  our  books,  hops  are  of 
modem  cultivation,  as  an  article  of  hufbandry,  and  cannot  be 
the  fubje^l  of  a  ftri6l  legal  cuftom.     But,  I  think, 

I  ft.  That  the  general  law  of  tithing  bops  h^  been  eftablifhed 
vrith  a  cautious  regard  to  the  ulage  of  fuch  particula^r  parifiies 
wherein  a  reafbnablc  and  convenient  ufage  has  obtained. 

adly.  That  fuch  reftri6lion  on  the  general  law  is  not  illegal, 
nor  contrary  to  the  principles  of  tithe-law. 

3dly,  That  the  ufiigc  fet  up  by  this  parifh  of  Farnham  may  be 
fu^^rted  without  violating  any  legal  principle. 

I.  As  to  the  general  law  of  tithing  hops. 

*  The  wild  hop  is  probably  an  indigenous  plant:  but  though  in- 
digenous, yet  if  it  firft  became  an  article  of  cultivation  within 
time  of  l^al  hiemory,  it  fbems  agreed,  that  no  cuftomary  ufage 
as  to  tithing  it  can  be  fupported  againft  the'gencral  rule  of  law. 
In  the  cafe  of  Crouch  v.  RifUen  (as  reported  in  1  Sid.  443.)  the 
Court  deny  that  there  can  be  a  modus^  by  way  of  preferi))tion,  to 
pay  fb  much  for  tithe-hops,  and  lay,  they  will  take  notice  that 
hops  are  not  to  ancient,  but  were  ufed  in  beer  only  of  late  times, 
notwithftanding  the  records  cited  by  Lord  Coke  to  the  contrary. 
In  juftice  to  Lord  Cok^^  memory  it  fhould  be  obferved,  that  the 
paflflge  alluded  to  iii  Lord  CoAr^swork  is  mifreprefented  by  the 
reporter.     Lord  Coke  cites  12  Ed.  4.  c.  8.  as  to  thofe  who  had 
pavchafed  licences  patent  to  be  corre6lors  of  ale,  beer,  wine,  4^*; 
and  has  this  note  in  the  margin  of  the  4  Jn/l,  262.  ^^  JSola^  By 
<^  this  appeareth  that  beer  is  not  of  fuch  late  time  as  fbme  fup- 
•*  pofe.    See  alfb  Rot.  ParL  4  H.  4.  No.  53.    Beer  and  ale  roen- 
«  tioned  to  be  then  in  Calice^   Beer  i^  a  S(u:on  word,  Bier;  and 
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i8oo«  .  '^  Beer  is  within  the  word  Cim[^^  in  the  ancient  ftatutes.  Fork 
*^  is  but  as  the  putting  a  new  button  to  an  old  coat,  viz.  hops  to 
'^  malt  and  water^  to^  make  it  continue  the  longer."  According 
HALstr ;  to  this  paiTage,  the  putting  hops  to  beer  was  confidered  by  Lord  ' 
***•  Coke  as  of  modern  praAice  in  his  time :  whereas  the  reporter 
reprefents  him  as  faying  the  contrary.  The  fame  cafe  {Crouch  v. 
Rifden)  is  reported'!  VerUr.6i.  and  the  reporter  makes  theCourt 
fay,  ^^  there  could  be  no  fuch  compofitioh  time  out  of  mind;  hops 
not  being  known  in  England  till  Queen  Elizabeth's  time;  for  then 
they  were  firft  brought  out  of  Holland;  though  beer  is  mentioned 
in  a  flat  otH,  4/'  This  account  of  the  introdu^ion  of  hops  is 
certainly  inaccurate,  for  we  find,  that  hops  were  known  before 
1 562 ;  for  they  had  attra^led  the  notice  and  encouragement  of  the 
legiflature  at  that  time,  as  appears  by  5  4*  ^  £^«  6.  c.  5. 

We  have  then  the  authority  of  Lord  Coke^  that  the  life  of  hops 
in  beer  is  of  modem  introdu6lion:  and  fupported  by  the  autho<* 
rity  of  this  pafiage  in  4  In/l.,  and  of  thefe  very  inaccurate  reports 
of  the  cafe  of  Crouch  v.  Rifden,  the  modem  authorities  uniformly 
.  confider  it  as  fettled,  that  hops  were  firfl  cultivated  within  time  of 
legal  memory,  and  that  they  cannot  be  the  fubje6i  of  immemorial 
tuftpm.  Yet  I  cannot  but  obferve,  that  as  the  hop  is  probably 
indigenous,  and  as  (if  the  reporters  arc  correal)  .the  Court  were 
certainly  not  aware  how  long  the  hop  had  been  an  article  of  cul- 
tivation, the  judicial  notice  which  they  took  of  its  modem  in- 
trodu6lion  feems  to  have  a  flight  foundation.  To  afcertain 
fatisfa6lorily  the  law  as  to  tithing  hops,  it  may  not  be  amiis  to 
ftate,  in  hiftorical  order,  the  feveral  cafes  which  are  reported  on 
this  fubje£l.  The  earliefl  cafe  we  have  in  our  books,  refpe&ing 
hops,  is  cited  in  Htdton,  78.,  it  was  3  Jac.  i.  between  Potman, 
Knt.  and  another.  The  queflion  was  as  to  the  nature  of  the 
tithe,  and  adjudged  to  be  a  great  tithe:  but  as  for  hops  in  gardens 
and  orchards,  they  were  adjudged  to  the  vicar  as  minuUd  deeiwue. 
In  HiL  14  Jaf^>  i.  B.R.  (1616),  it  was  faid  by  Hitcham,  Sefjt 
and  agreed  by  Mountacute  (who  was  then  Ch.  Juftice),  that  a  man 
may  fet  forth  a  tenth  part  of  hops  for  tithes,  before  they  are  dried^ 
I  R  Abr.  644.  tit  Difmes  (Y),  j)L  3.  between  Barham  and  Go^ 
'FromX^nsdiSiumof  Ser]i. Hitchain,  as  to  fetting  forth  the  tithebe* 
^  fore  they  are  dried,  it  feems  pretty  clear,  that  the  fetting  forth  tlio 
tithe  by  meafure  was  pra^ifed  in  fbme  countries  at  tfiat  time; 
though  we  know  not  how  generally.  But,  on  the  other  handle 
if  the  law  of  tithing  hops  by  the  tenth  meafure  afler  picking  was 
the  general  rule  &om  the  time  they  were  firfl  cultivated^  it  iedns 
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difficult  to  fay  by  what  analogy  the  tithe  of  the  mere  flower  of 
the  hops  was  ever  confidered  as  a  great  tithe. 

Hop§  were  on  article  of  general  cultivation  before  the  reign  of 
Car.  I.;  for  in  the  cafe  of  Uvedalew.  TindaU^  Hutton^TT.  i  Car.i. 
the  Court  fay,  *^  In  fbme  countries  a  great  part  of  the  land  within 
**  the  parifli  is  fbwn  with  hemp  or  hops.'^  In  1629,  4  ^^^*  ^^ 
Trtn.  B.  Q.  Alfrey  v.  MiUs^  the  Court  held  that  where  there  was 
a  modus  for  a  garden,  hops  growing  in  a  garden  were  within  the 
modus^  provided  that  they  did  not  grow  in  any  addition  to  the 
garden.  From  thefe  cafes  we  may  fafely  infer,  that  hops  were 
an  article  of  general  cultivation  (b  early  as  4  Car.  i.  and  that 
there  had  been  feveral  litigations  as  to  the  nature  of  the  tithe, 
whether  great  or  finall,  and  as  to  the  claiming  of  a  modus  ded" 
mandi.  In  the  cafe  of  Legard  v.  EUock  ( 1 666\  Pqfch.  1 8  Car.  2. 
B.R.  on  a  queftion  as  to  the  mode  of  fetting  forth  tithe  of  corn 
the  Court  fay,  (according  to  the  report  of  2  KeUe^  36.)  that  thd 
c}}&,oiaoi England  is,  to  fet  forth  in  (heaves,  but  eacK  county  hath 
feveral  ways,  as  of  hops,  which,  hy  Keelingi  (then  Ch.  J.  of  B*  R.) 
is  a  finall  tithe,  and  payable  by  the  pole.  What  Lord  Ch.  J. 
Keeling  is  here  reported  to  have  (aid  as  to  the  nature  of  the  tithe 
is  now  confidered  as  law ;  for,  notwithftanding  the  cafe  cited  in 
Htdtofi^'jS.  hops  are  now  hfid  to  be  a  finall  tithe :  according  to 
the  report  of  the  fame  cafe,  i  Sid.  283.  under  the  name  of  Led^ 
ger  v.  Langley^  Iwysden  J.  faid,  that  it  has  been  queitioned,  and 
is  not  now  known,  how  the  tithe  of  hops  fhaU  be  fet  out,  Jcil.  by 
tKe  tenth  pole  or  by  meafure.  And  In  the  cafe  of  Crotich  v. 
Rifden^  Hil.  21  (J*  22  Car.  2.  B.  R.  (1670),  i  Sid.4/\2.  the  re- 
porter adds,  note  per  TwysdenJ.  (who  lived  in  Kent);  It  is  a 
queftion  at  this  day  how  hops  fhall  be  tithed,  Whether  by  the 
hill,  or  by  the  pole,  or  by  the  buihel  ?  I  have  been  the  more  par- 
ticular  in  deducing  the  cafes  thus  in  chronological  order,  becaufe 
I  think  it  muft  appear  clearly  from  them,  that  fi*omthe  firft  cut 
tivation  of  hops,  which  was  before  A. D.  155 1,  till  after  1670,  a 
period  of  above  1 20  years,  though  hops  had  for  a  long  courfe  of 
time  been  an  article  of  general  cultivation,  no  certain  mode  of 
fetting  forth  the  tithe  of  them  had  been  eftablifhed;  confb* 
quendy,  we  may  prefume  that  difierent  modes  prevailed  in  dif- 
ferent pariflies,  and  perhaps  in  different  parts  of  the  fame  garifb^ 
and  feme  particular  modes  might  have  prevailed  in  particular 
-places  for  a  very  long  courfe  of  time,  even  from  the  firft  cultiva- 
tion of  the  hop.  llie  tithe  owner  received  his  tenth  and  had  a 
T%ht  to  his  tidie  in  kind ;  no  modus  decimandi  was  allowed  i  but 
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1 8oo.        as  to  the  modiis  eajxmendi^  or  mode  of  fetting  it  forth,  varioiis 
■  practices  prevailed.  Thisdillinftion between  themorft/st/^aV/kimii, 

UNiasv-  j^jj J  jjj^  modus  ex]x>nendi,  was  taken  by  Ltndl^j  who  was  couniel 
Ha  us  tr ;  againft  the  prohibition  in  the  cafe  of  Ledger  v.  Langlei/y  and  feems 
'■*"*'•  to  me  to  be  a  found  diflin6lion.  In  Hob.  icj.  Wilfoti  v.  The 
Bi/hoj)  of  Carli/le,  i^Jac.  on  a  queftion,  Whether  a  cuftom  was 
good  to  tithe  wool  truly  without  view  of  the  parlbn?  hord  Hobart 
holds  it  bad,  and  fays,  "  The  law  provides  that  you  have  your 
•*  right,  and  therefore  that  your  means  be  fuch  as  is  likely  to 
**  produce  it."  Here  is  a  diflin6lion  between  the  right  and  the 
means  whereby  that  right  may  be  obtained ;  u  e.  between  the 
right  to  the  tenth  and  the  means  whereby  that  tenth  may  be  afcer- 
tained  and  fet  forth.  And  the  do£irine  laid  down  by  the  Court 
in  the  cafe  of  Hi/de  v.  Ellis  is  to  the  fiune  effeA ;  that  tithe  na- 
turally is  biit  the  tenth  of  the  revenue  of  my  ground,  not  of  my 
labour  and  induflry,  where  it  may  be  divided.  If,  therefore,  a 
mode  could  be  devifed  by  which  the  tithe  owner  may  receive  the 
tenth  of  the  produce  of  tjie  hop  grounds,  and  the  fame  may  be 
conveniently  fet  forth,  I  feel  no  abfolute  neceffity  for  requiring 
the  former  to  fet  it  forth  by  meafure.  The  modus  exponendi  may 
vary,  provided  tiie  tenth  is  received  in  kind. 

The  law  of  tithing  hops  being  thus  unfettled  till  fb  late  a  pe- 
riod, let  us  fee  when  the  law  was  fettled,  and  what  law  was  fet- 
tled on  the  fubjeft.     From  the  diSium  di  Hitcham^  Seijt.  1616, 
till  the  cafe  of  Chitty  v.  Reeve^  1687,  I  am  not  aware  of  any  d^ 
cifion  or  even  of  any  diSium  in  our  books,  which  afcertains  or 
even  fuggefls  how  the  manner  of  fetting  forth  this  tithe  is  fet- 
tled.    TTiat  cafe  flates  how  the  law  was  fettled,  and  is  cited  by 
Mr.  Ward  in  the  cafcof  Bake  y.  Sprackling^  Scacc.  1 7 1 7,  {Bunhwiy^ 
20.)  as  having  fettled  tlie  law  on  the  fubje6l ;  viz.  that  tithes  of 
hops  are  not  to  be  paid  till  after  they  are  picked  and  before 
they  are  dried,  every  tenth  meafure.     Bunbury  in  a  note  iaj^ 
that  the  tithing  of  hops  was  fettled  in  the  caf^  of  Blifs  v.  Chmdr 
ler^  1720. :  but  in  this  he  is  inaccurate;  for  in  reading  ihp  de* 
cree  in  Chitty  v.  Reeve,  no  one  can  doubt  that  the  general  law 
was  there  afcertained,  and  that  fubfequent  cafes  have  only  ferved 
to  confirm  the  law  there  fettled,  without  impeaching  any  thing 
there  laid  down ;  nor  has  that  cafe  ever  been  impeaclied  till  the 
prefent  difficulty  was  ftarted.     It  feems,  therefore,  of  great  iift- 
ii>ortance  to  the  decifion  of  the  prefent  queftion,  to  examine  ao- 
curately  what  was  the  law  laid  down  by  the  Court  of  Mxehefier 
in  th§t  cafe.    The  Court  were  fully  appri^Ted  9f  th^  tenaa  of 
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das  ciiftom,  of  the  miichieft  of  catting  the  bind%  and  not  tith-        1 8oow 

ing  by  meafure  after  picking,  and  that  by  the  law  of  the  land, 

tithe  hops  ought  to  paid  in  kind ;  viz.  the  tenth  part  t^the  whole  K>"««t 
qfter  picking :  yet  the  Court  declares  in  &vour  of  the  uiage,  and  HAL»r ; 
makes  a  decree  to  the  following  effe£i :  *<  It  fiilly  iqipearing  to  ^  ^"^* 
the  Court  that  the  cuftotn  ufage  or  praAice  of  paying  tidie 
hops  in  the  parifh  of  Famham  for  above  60  jears  peft  hath 
been  that  the  impropriator  hath  had  the  tenth  row  when  equal, 
^  or  elfe  the  tenth  hill,  that  the  fame  hath  been  left  ftanding 
^  wi{h  the  hop  binds  uncut,  that  the  impropriator  hath  always 
^^  had  convenient  time  to  come  and  cut  the  binds  and  to  pick 
the  hops  on  the  ground ;  the  Court  was  of  opinion  and  de- 
clared XhQ  faid  cuftom  ufage  and  practice  to  be  rc^fbnable  and 
fitting  to  be  obferved,  and  the  Court  declared  that  in  cafe 
there  was  not  dnyjuch  ufage,  the  tithe  of  hops  ought  to  be  paid 
^  in  kind,  viz.  the  tenth  part  of  the  whole  aficr  picking."  Thus 
ill  the  very  firft  cafe  in  which  we  have  any  account  that  the  law 
of  tithing  hops  is  fettled,  we  have  alfb  an  account  of  an  ufage  al« 
kywed  to  ftand  againft  it.  Words  cannot  exprefs  more  plainly  that 
according  to  the  opinion  o(  thQCourt  oi  Exchequer,  an  ufage  or  • 
pra&ice  if  convenient  and  fitting  to  be  obferved,  ought  to  be  efta« 
blifhed  againft  the  common  law  right  which  was  now  declared  to 
be,  by  the  tenth  of  the  whole  after  picking.  It  was  obje&ed  ia 
the  argument  that  this  ufage  was  fet  up  by  the  executor  of  a 
Ififlee  for  a  fhort  term,  who  could  not  bind  the  right  of  his  land- 
lord; but  let  the  ufage  be  fet  up  by  whom  it  might,  it  was  di& 
puted  by  the  occupier ;  and  if  the  Court  had  thought  that  no 
uiage  could  ftand  againft  the  general  law  of  tithing  hops  as  it 
was  then  held  to  have  been  fettled,  they  were  bound  to  have 
declared  againft  the  ufage. 

When  the  law  was  fettled  we  do  not  precifely  know,  but  thia 
cafe  declared  that  it  was  fettled  and  how  it  wss  fettled.  With 
refpeA  to  the  modus  exponendi  thus  eftablifhed,  I  cannot  4)ut  make 
thii  oUervation,  that  it  feems  to  have  been  adopted  on  a  principle 
of  convenience  only ;  for  it  certainly  is  not  a  regular  legitimate 
mode  of  tithing ;  it  gives  the  tithe-owner  the  flower  of  the  hop: ' 
only,  and  it  withholds  from  him  the  ftalk;  though  according  to 
the  courfd  of  hufbandry  as  to  hops,  the  bind  is  firft  fevered,  and 
Ihenthe  hop  is  picked.  By  a  fort  of  compromife  for  convenienoe 
fkke,  it  takes  fW)m  him  the  ftalk,  to  which  he  has  a  fort  of  legi- 
timate  right  from  the  moment  of  feveranco,  and  gives  him  the 
benefit  <^  the-plantei^s  iabour  and  expenca  in  pioking,  to  whicb# 
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(  i8oo.       according  to  the  principle  laid  down  in  Hob^^^o.  he  has  Qd 
.— i—      right  at  all. 

Kmiost  I  am  aware  that,  fince  the  hop  has  been  decided  to  be  a  fmall 

HALtcr ;  tithe,  attempts  have  been  made  to  put  it,  by  analogy,  on  the  fame 
inEnor.  footing  as  the  tithe  of  fruit.  The  bind  is  Ukened  to  the  branch  of 
a  fruit  tree;  and  it  is  (aid,  that  the  parfon  is  only  entitled  to  the 
firuit,  and  that  as  the  farmer  may  not  pluck  off  a  bough  and  give 
it  to  the  pai'fbn  and  bid  him  gather  the  fruit,  fi>  neither  ought  the 
farmer  to  cut  the  bind  and  leave  the  parfon  to  pluck  the  hop.— 
This  may  be  fimilitude ;  for  theire  are  fbme  faint  traits  of  refem'* 
blaoce,  but  it  certainly  is  not  analogy;  becaufe  it  is  defeAive  as 
to  the  main  circumftance,  the  common  courfe  of  hufbandry. 

The  conftant  courfe  of  hufbandry  is  to  fever  the  bind;  but  byno 
courfe  of  huibaiidry  is  it  ufual  to  cut  the  branches  off  the  fruit 
trees.  Should  a  &rmer  cut  his  binds  and  refufe  to  pick  his  hop% 
I  think  it  probable  thqt  our  courts  of  law  would  hold  this  to  be  fb 
fiu*  a  feverance  as  to  intitle  the  tithe-owner  to  fbmething,  if  he 
thought  it  worth  his  while  to  claim  it ;  or  fhould  it  happ^i  that^ 
by  a'ly  coiu*fe  of  hufbandry,  the  binds  were  fevered  on  one  day 
and  not  picked  till  the  next,  and  fhould  the  tithe-owner  die  in  the 
intermediate  time,  I  think  it  probable  our  Courts  would  confider 
this  as  a  feverance,  and  give  the  tithe  to  the  executor,  becaule  tie 
Jeverance  is  according  to  the  courfe  of  hufbandry.  In  fhort,  I  con** 
fider  this  modiis  exponendi  as  peculiar,  as  not  reconcilable  by  ana- 
logy to  any  prior  mode  of  fetting  forth,  as  founded  fblely  cm  die 
peculiar  nature  of  the  fubjeft-matter,  and  as  fettled  on  a  principle 
of  convenience  only ;  and  if  the  Court  of  £jrchequery  proceeding 
upon  this  principle,  has  alfb  held,  that  where  a  convenioit  ufage 
has  long  prevailed  in  a  particular  paiifh,  it  fhall  be  eflablifhed 
againfl  the  general  principle  of  convenience,  where  no  uiage  is 
fet  up :  I  do  not  feel  myfelf  warranted,  or  difpofed  to  fay,  that 
the  Court  has  done  wrong.  I  confider  the  Court  oi  Exchequer  as 
proceeding  with  great  and  laudable  caution  in  fettling  this  pointof 
law,  aware  of  the  great  length  of  time  during  which  the  law  hid 
beei>  unfettled,  andawareof  the  poffibility  thatparticularpraAioss 
might  have  prevailed  in  particular  parifhes,  which  were  r^dfbqabfe 
and  fitting  to  be  obferved ;  and  having  one  inflance  of  that  kind 
before  them  they  declare  that  fuch  ufoge  ought  to  be  obfArved,  but 
that  where  there  is  no  fuch  ufage  the  general  rule  mufl  preraiL 
Snce  the  cafeof  ChiUyy,Reeve^  this  point  has  never  come  diredly 
in  queflion  till  the  prefent  cafe.  Several  cafes  have  been  lidgattf 
as  to  the  tithe  of  hops;  in  none  of  which  the  do^irine  laid  down 

in 
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in  Chith/  v.  Reeoe  has  been  d^ed ;  but  in  fomc  of  which  it  hat       1800. 
been  affirmed.     In  the  two  cafes  of  Geey.Perch^  1698  and      — — '— - 
1704,  I  fVoodj  386,  439.  (a)  the  Court  declares,  that  hops  ought       '^  ^ 
to  be  picked  and  gathered  from  the  bind  before  (hey  are  tithed.      ?^^J-^J  • 
This  had  been  already  fettled  in  the  cafe  of  Chitiy  v.  Reeve,  and 
was  no  new  doArine;  the  cuftom  fet  up  in  the  firft  of  thefe  cafes, 
in  1698,  was  that  los.  an  acre  fhould  be  paid  for  the  tithe  of 
hops ;  iuch  a  cuftom  was  void  according  to  the  principles  laid 
down  in  Crouch  v.  Bifden,  i  Sid.  443.;  but  this  cuftom  refpe6ied 
a  modus  in  difcharging  of  tithe,  not  the  manner  of  fetting  it  forth. 
The  caie  of  Blifs  v.  Chandler,  1720,  2  Wood,  148.  refpe6led  the 
manner  of  fetting  forth  the  tithe  of  hops:  but  the  Defendant  fet 
up  no  cuftom;  he  had  paid  tithe  of  early  hops  by  the  bufhel,  after 
they  were  picked,  and  the  remainder  by  ftripping  the  binds  from 
every  tenth  pole  or  hill,  and  leaving  them  on  the  ground  for  the 
Plaintiff  to  pick.     The  Court  fay,  tithe  muft  be  paid  by  every 
tenth  bu/hel  of  the  whole  after  they  are  picked.^    Here  the  De- 
fendant had  fet  forth  his  tithe  in  two  different  ways,  but  alleged 
no  cuftom  in  fupport  of  either ;  the  Court,  therefore,  did  not  de- 
cide any  point  as  to  cuftom,  but  declared  the  general  law.     The 
next  cafe  that  is  rqportcd  on  this  fubje£i  is  the  cafe  oiSneydv.  Uri^ 
wit,  January,  1740,  2  Wood,  403.     The  reAor  o{  Heddingham 
SMe  in  Ejffex,  claimed  the  tithe  of  hop,  by  receiving,  on  the  hop 
grounds  where  the  fame  arife,  the  tenth  meafure  or  weight  afier 
they  are  plucked  from  the  ftalk,  and  before  they  are  ^ed  and 
packed.  The  Defendant  fet  up  an  ancient  ufage,  whereby  d^e  rec- 
tors are  obliged  to  accept  their  titKe  hops  by  the  tenth  pole  or 
hill^  after  the  vines  are  fevered  from  the  ground  and  ftripped  off 
the  poles ;  and  that  the  faid  re6iors  were^  and  the  Plaintiff  was 
obliged,  tQ  pick  all  his  tithe  hops.    Here  was  an  ancient  ufage  fet 
iq>  kfs  &vourable  to  the  re6lor  than  the  ufage  fet  up  in  the  cafe  at 
bar;  becaufe  it  was  to  fever  the  binds  from  the  ground  and  to 
ftrip  them  off  the  poles ;  yet  the  Court  did  not  pronounce  againft 
it  a  priori,  and  fay,  it  was  technically  impoffible  that  any  ufage 
could  be  fupported  againft  the  eflablifhed  right.     The  Court 
was  very  deliberate  in  its  proceedings.     It  heard  the  counfel,  it 
read  the  proofs,  it  read  the  feveral  decrees  in  Chittyy.  Reeve,  in 
the  two  cafki  of  Gee  v.  Perch,  and  in  the  cafe  of  Bli/s  v.  Chandler^ 
and  with  thisyu^  information  before  them,  it  directed  an  ifliie  to 
be  tried  by  a  fpecial  jury.  Whether,  by  the  ufage  in  the  pa^ 
of  tieddingham  SiNe,  hops  are  to  be  tithed  before  they  are 
fitxnthefUIk?  This  cafe  has  great  weight  with  roe:  the 
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1^800.       Court  had  the  cafe  of  Chittyy*  Reeve  before than5  as  wellagtlia 

■■■  ■  .■■..  ■      other  caies ;  they  were  well  apprifed  of  the  general  law,  aadyet 

KifioBT      they  dire£ied  this  ifiiie.    Mutt  not  a  plain  man  infer  from  heiice^ 

GULtxxi      tha^  according  to  the  opinion  of  that  court,  an  ufage  to  tithe 

ni  ^mr.      y^q^  before  they  are  picked  from  the  ftalk  might,  under  (erne 

drcumftances,  be  fupported  againft  the  general  rule? 

It  is  obiervable  that  the  Court  did  not  dire6i  an  iffiie  od  the 
particular  cuftom,  fet  up  by  the  Defendant,  but  a  mor^geoeral 
i^e  on  ufage  at  large.  Had  they  not  thought  that,  according 
tp  the  cale  of  Chitty  v.  Reeve^  uiage  might  ftand  againft  the  ge- 
neral rule,  they  furely  would  not  have  dire6led  fiich  an  iffiie. 

I  And  if  any  ufiige  whatever  could  be  fupported  againft  the  la» 

then  generally  eftabliihed,  then  this  caie  is  an  additional  autho- 
ri^  to  ihew  that  the  technical  objeflion  made  to  the  uiage  now 
fet  up,  ought  not  to  prevail.  Qn  the  trial  of  this  iflue  the  juiy 
found  a  verdi6l  again/l  the  ufage.  In  the  year  1752  the  re£Uu: 
filed  his  bill  againft  the  ion  of  the  former  Defendant  Unwinf 
the  Defendant  anfwered  to  the  fame  eSeSt,  as  to  the  cuflom  ef 
tithing  hops  as  his  &ther  had  done  in  the  former  caufe ;  Htm 
Court  declared  that  the  method  of  tithing  hops  infifted  on  hf. 
the  Defendant,  is  not  the  legal  method  of  dtliing  hops ;  but  ^uk 
they  ought  to  be  picked  and  gathered  from  the  binds  or  fbdka 
before  they  are  titheable,  2  IVood^  478.  There  can  be  nodouiit 
that  this  decree  was  right ;  the  queftion  as  to  ufage  had^  biam 
tried,  and  the  jury  had  found  againft  it,  and  there  being  nOi 
ufage  the  method  fet  up  by  the  Defendant  w^as  not  the  legal 
method*  The  next  and  laft  cafe  in  point  on  the  fub^eA  is^  the 
cafe  of  Walton  v.  Tyers^  in  Scacc.  Fehruary  1 753*  and  ultinuitelji 
decided  in  this  houfe  {a).  This  cafe  is  relied  on  as  having  finally 
fetded  the.  point  as  to  the  mode  of  tithing  hops.  I  do  not  uhk 
derfland  this  cafe  to  have  fettled  any  point  which  was  not  wdL 

'  known  before.     From  the  cafe  of  Chitty  v.  Reeve  the  decifioob 

had  been  imiform,  that  the  tithe  of  hops  is  to  be  fet  out  aftor 
they  are  picked,  and  before  they  are  dried,  unleis  in  parifbe8< 
where  there  had  been  an  ufage  to  the  contrary :  on  the  point  of 
ufege  there  were  two  cafes  which  feemed  very  ftrongly  to  alkM 
its  validity ;  and  on  this  point  the  cafe  of  Walton  v.  Tyert  decides 
notl^ng.  According  to  the  account  of  this  cafe^  in  2  Wooi^ 
484,  the  Defendant,  in  his  anfwer,  difputed  the  general  rule,  of 
law»  and  infifled,  that  the  tithe-hops  ought  not,  by  law,  to  be 
f^t  out  after  they  ara  picked  from  the  bind  or  fleni,  and  he  denUd< 
ififft there  vms ur^cuflom^  in  either  of  th^  jwi/iesj  &r.&tliDg. 

out 
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ant  tlie  tithe  of  hops.     So  that,  thodgh  the  Court  decides  no-       .  >  8oo. 
thing  on  the  queftion  of  cuftom,  it  feem^  as  if  thofe  who  fidr       - 
viied  the  parties  in  their  pleadings  thought  that  poftom  or  uiage  ^. 

miirht  be  material  in  the  cafe.  ?^i**^' 

On  thefe  authorities,  and  for  thefe  reaibns,  I  am  of  opinion, 
that  according  to  the  law  eftablilhed  for  tithing  hops,  the  general 
role  that  hops  are  to  be  tithed  by  meafure  after  they  are  picked 
i^id  before  they  are  dried,  has  not  been  eftabliflied  fo  perempto- 
rily and  ftri6ily  as  to  deftroy  or  to  difturb  fuch  reaibnable  and 
convenient  uiages  as  have  prevailed  uninterrupted,  ai^d  for  a  long 
courfe  of  time,  in  particular  places;  but  has  been  eftablilhed  with 
due  caution  and  circumfpe£tion,  and  fubjeA  to  fiich  ufages. 

My  fecond  propoi$tioii  is,  that  the  law  fettled  as  above  ilated, 
with  a  reftri£lion  as  to  local  ufages,  is  not  contrary  to  iheprin- 
ciples  of  tithe-law.     And  ib  &r  is  it  from  being  contrary  to  thefe 
principles,  that  it  is  in  ftri£l  analogy  with  them.     The  manner 
of  fetting  out  the  tithe  of  every  titheable  article  has  been,  far 
the  moft  part,  long  known  and  fettled;  yet  there  are  many 
articles  which  local  ufege  regulates  t;he  mode  of  fetting  forth. 
In  Hob.  2$:  Hide  v.  EUis,  16  Jac.  it  is  faid,  ^^  In  divers  places 
tiiey  feu  out  the  tenth  acre  of  wood  ftanding,  fo  of  grafiu" 
This  fhews  at  leaft  the  opinion  of  the  Ck>urt,  that  the  modMa 
exponendi  may  be  regulated  by  the  cuftom  of  the  place,     fa 
^Keble,  36.  P.  18  Car.  2.  Legard  v.  Elcockej  the  Court  are  re- 
pmrted  to  have  feid,  on  a  queftion  of  tithe-corn,  *<  The  cuftom 
ct  England  is,  to  fet  forth  in  (heaves ;  but  each  country  hath  fe- 
tml  ways,  as  of  hops."  In  Hoiberch  v.  Whadcocke^  -f**  1 3  ^^^*  ^• 
Scacc.  Hardr.  1 84.  it  is  faid,  agiftment  tithes  for  barrep  cattle 
are.  due  de  commum  jure^  according  to  the  value  of  the  land, 
after  the  rate  of  2^,  in  the  pound ;  for  that  they  cannot  be  other- 
wife  valued,  or  accoimted  for,  becaufe  the  profits  of  the  land  for 
which  they  are  paid  are  perceived  by  the  mouths  of  beafts : 
•but,  by  cuftom  or  preferipdon,  they  may  be  paid  in  other 
maiuier^  as,  by  the  acre,  or  for  all  manner  of  cattle  barren,  and 
tat  the  plough  and  paiL    So  in  Hicks  v.  Wood/on^  M.  6fV.&.M. 
J9*JRt  BB  reported  in  Skinner^  560.  HoU  Ch.  J.  fays.  Tithes  for 
barren  catde  are  due  de  commum  jure^  and  25.  in  the  pound  is 
tjie  ufiial  tithe  of  common  right,  but  that  dier^  are  divers  cuf- 
iomary  manners  of  tithing  foi:  them. 

In  addition  to.thefe  authorities,  the  law  as  to  tithing  milk  is  a 
complete  proof  that  the  cuftom  of  the  place  may  regulate  the 
node  of  letting  forth  tithe.    Tlie  common  lav  right  has  been 

finally 
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1 800.       finally  fettled  by  very  modem  caies ;  but  it  has  beeii  fettled  wiA 
'  a  due  r^ard  to  all  the  local  cuftoms  which  have  prevailted  in  dit 

HioHT      ferent  pariihe^     The  cafe  of  Stebbs  v.  Goodluck^  Moar^  91J. 
Halset;      I  Lteofi,  99.  P,  30.  JEliz,  B.  R.  appears  to  me  very  material  to 
this  point     The  cuftom  there  fet  up  was,  that  the  parfbn  fhall 
have  for  his  tithe  the  tenth  land  fbwn  with  any  manner  of  con^ 
and  he  fhall  begin  his  reckoning  always  at  the  firfl  land  which 
is  next  the  church.     The  parfon  fhewed,  that  the  Defendant^ 
by  fraud  and  covin,  fbwed  every  tenth  land,  which  belong^  to 
the  parfon,  very  ill,  and  with  finall  quantity  of  com,  and  did 
not  dung  or  manure  it  as  he  did  the  other  nine  parts,  by  reafbn 
whereof  the  other  nine  yielded  each  eight  cocks,  and  the  tenth 
yielded  but  three  cocks.     The  parfon  libelled  in  the  Spiritual 
Court,  and  confefTed  the  cuftom ;  but  for  abufing  the  cuftom 
prayed  the  tithe  in  kind :  the  Defendant  prayed  a  prohibiticxi^ 
and  the  parfbn  afterwards  a  confultation.     And  the  opinion  of 
Wray  Ch.  J.  was,  that  the  cuftom  was  againft  common  reafboy 
and  fo  void,  but  if  it  be  a  good  cuftom  then  the  parfbn  fhaH 
have  his  a£iion  on  the  cafe.    This  is  the  report  in  i  Leon*    The 
cafe  is  alfb  reported  in  Moor^  913.  who  fays,  that  a  prohibitioB 
was  awarded,  notwithftanding  the  covin,  for  the  fraud  may  be 
remedied  in  an  a6lion  on  the  cafe  at  common  law.     Whfther 
a  confultation  was  afterwards  granted  does  not  appear  from 
either  report:  but,  it  is  faid,  in  argument,  by  counfel,  aJP. 
Wins.  569%  (Chapman  v.  Mmfon^  Hil.  1729.)  on  what  audioriQr 
I  know  not,  that  a  confultation  was  granted  on  Wray  Ch.  SS 
opinion.     This  cafe  furnifhes  obfei*vations  very  applicable  t6 
the  cafe  at  bar. 

ift,  Wray  Ch.  J.  declared  his  opinion  immediately  on  the  argu- 
ment, that  the  cuftom,  though  confeffed  and  fet  up,  as  in  th^  cafe 
of  Ckitty  V.  Recve^  by  the  parfbn,  was  againft  reafon,  and  fb  void. 
He  did  not  (as  the  Couit  of  Exchequer  are  fuppofed  to  have  doM 
in  the  cafe  of  Chitty  v.  Reeve)  fuffer  a  cuftom  to  be  fet  up  uader 
the  fan6lion  of  the  Court,  which  he  thought  to  be  void :  but  he 
declared  his  opinion  dire6lly ;  and  I  am  difpofed  to  think  widi 
equal  favour  of  the  Court  oi  Exchequer-  in  1687,  that  had  ihffj 
thought  no  ufage  could  prevail  againft  the  general  right,  tbqr 
would  have  declared  fo,  notwithftanding  the  ufage  was  cott^ 
feffed  and  fet  up  by  the  impropriator.  2dly,  Suppofing  Wrmf 
Ch.  J.'s  opiiiion  to  have  been  the  opinion  of  the  whok 
Court,  it  does  not  a£Brm  that  a  cuftom  to  tithe  the  tenth  part 
of  com  growing  upon  the  land  is  bad;  but  it  affirms  this, 

and 
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and  this  only,  that  a  cuftom  to  tithe  the  tenth  land  of  corn        i8oo.' 
beginning  at  one  certain  land,  is  void ;  becauie  it  is  open  to  the      ' 
£raiid  of  manuring  and  (owing  the  parlbn's  land  worfe  than  the  !^^^ 

others.  And,  according  to  this  diftin£iion,  the  law  is  laid  down  Hals tr ; 
in  WcU/bris  Clergyman* s  LaWy  c.  49.  j^e  549.  <<  If  the  cuftom 
*'  of  the  place  be  to  meafure  forth  to  the  parfbn  the  tenth  part  of 
'<  the  corn  ftanding,  this  manner  of  tithing  is,  I  conceive,  to  be 
^  obferved,  and  the  paribn  muft  fit  down  by  it''  Mr  Bohun^  in 
his  Lmw  of  Tithes^  chap.  2.  fays  the  fame,  and  adds,  it  feems  to 
me,  fuch  a  cuftom  or  prefcription  may  have  a  reafbnable  founda- 
tion  on  this  fuppofal,  that  the  field  where  thofe  lands  or  ridges 
lay,  was  originally  a  common  wafte  field  belonging  to  the  town- 
Ihip ;  and  that,  on  agreement  of  the  parifhioners  to  turn  it  into 
an^le,  they  confented  to  allot  the  tenth  land  or  ridge  by  them 
ibwn  tjo  the  parfbn,  but  he  to  reap  it.  If  there  be  any  weight  in 
this  obfervation  by  Mr.  Bohun^  it  applies'  very  ftrongly  to  the 
cafe  now  before  the  houfe ;  for  pari  ratione  it  might  be  agreed 
in  this  pariih  of  Faniham,  that  the  parifhioners  fhould  turn  their 
lairds  into  hop  grounds,  and  confent  to  allot  the  tenth  row  or. 
hill  to  the  parfbn,  and  he  to  fever  and  pick  the  hops,  and  to 
have  convenient  time  for  this  purpofe.  It  feems  n9t  fettled  at 
this  day  what  fhall  be  fufficient  evidence  to  warrant  a  jury  to 
find  fiich  an  agreement;  but  if  a  jury  may  prefume  a  grant  or 
agreement  from  ufage  only,  then  they  may  prefume  that  in  thi^ 
parifh.  An  agreement  may  have  been  made  before  the  reftraining 
flat,  of  13  £iiz.  c.  ID.  and  by  confent  of  the  proper  parties, 
muDfily,  die  parfbn,  patron,  and  ordinary.  For  we  know  that 
hops  were  an  article  of  hufbaadry  before  the  5th  and  6th  of 
JS.  6.  (35  years  before) ;  and  Hob.  297.  fays,  that  a  grant  of  a 
parfbn,  |)atron,  and  ordinary,  is  good  without  any  recompenfe* 
There  is  a  report  2  Ijeon.  70.  of  an  anonymous  cafe,  HiL  i^Eliz^ 
B.  C  which  certainly  countenances  this  do£irine  of  tithing  by 
the  tenth  land.  "  By  the  civil  law  the  parfbn  ought  to  have 
his  tithe  by  the  tenth  ridge,  and  in  a  great  field  there  waa. 
com  upon  the  arable^  and  grafs  upon  the  head  lands,  and 
in  a  fuit  fiir  tithe-hay  and  rakings  d£  the  com,  the  Defendant 
did  prefcribe  to  pay  the  tenth  fhock  of  com  for  all  the  oom^ 
liay,  and  rakings  of  the  com :  and  in  the  end  all  the  jufticea 
agreed,  that  by  the  dyil  law  the  tenth  ridge  is  due  for  tithe-com; 
therefore,  for  the  rei^ii^  binding,  and  fhockin^  it  is  a  rea£bn«< 
idile  px£fbriptio%  tlat  the  party  fhall  have  the  ha^  <Hi  the  head 
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1800.       kuids  in  recompenle  of  the  faid  other  things ;  and  the  hHjrtipcm 

the  head-lands  is  but  of  Uttle  value."  « Upon  die  wholes  this  caft 

KMwiit  ^  Stebbs  V.  Goodluck^  fitted  and  commented  upon  as  it  has  been 
HALsir ;  by  our  text^writers,  is,  to  mj  underftanding,  a  very  oonfidorable 
"**  authority  to  prove^  not  only  that  local  cuftom  may  regulate-the 
mode  of  fetting  forth  tithe,  but  aUb,  that  according  to  profeffi<tfud 
tradition,  tithe  may  be  fet  forth  while  (landing,  and  before  it  is 
ftgrered ;  though  it  is  true,  as  was  obferved  by  Mr.  Attorney  Gene^ 
ralj  that  there  is  no  adjudged  cafe  in  which  it  is  declared,  that 
tithe  may  or  may  not  be  lb  fet  forth.  Tlie  ahfwer  ^v^i  to  aH 
thefe  cafes  is,  that  they  refpe£t  articles  which  have  been  in  uft 
time  out  of  memory,  and  which,  therefore,  may  be  the  ftibje&df 
a  l^;al  cttflom.  This  anfwer  is  merdy  technic^ :  for  we  all 
know,  that  in  point  of  &61,  the  evidence  of  ufage  felddib  gOM 
back  fb  &r  as  two  eefituries ;  but  if  it  goes  back  for  a  confidehiMe 
length  of  time,  and  the  article  which  it  refpe£b  has  been  of  im^ 
memorial  cultivation,  a  prefumption  attaches,  that  the  iffkge  hal 
been  immemorial.  In  the  cafe  of  hops,  no  flich  prefumptiott  Can 
AttiUdi^  becaufe  the  hop  is  of  modern  cultivation,  l^ut  it  ieeins 
to  me  that  Courts  of  law  are  dt  liberty  to  decide  by  analo{gy^  ia 
this  as  in  other  cafes  which  arife  on  new  fubje^s :  and  if  thiey 
obferve  that  local  ufage  has  been  refpeAed  as  to  the  ihode  it 
fetting  forth  tbofe  tithes  which  may  be  the  fubgeA  of  coSUMi 
they  may  alfo  refpeA  it  When  they  declare  a  new  fyftem  of  hMf 
on  a  fubjeA  introduced  within  time  oC  legal  memory.  Tiii%  I 
think,  our  predecefToiv  have  done  on  the  fubje6l  of  hops ;  diey 
have  faid  that  local  ufcige,  if  convenient,  and  of  lon^  ooiituis- 
iuice,  fhall  be  refpe£led ;  and  that  where  tli^re  has  be^i  no  ftiA 
ufage,  the  tithe  fliall  be  fet  out  by  the  meafure,  after  picking. 
-  It  appears  to  toe  to  be  fallacious  to  flate  the  pf efent  queflado 
to  be  —  Whether  modem  u&ge  can  be  fet  up  againft  the 
dtabMied  law  of  England  P  If  that  were  the  queftioii,*  I 
fttould  anfwer  without  iK^fitation,  that  it  could  not;  but  I 
emfider  the  qneflion  at  prefent  to  be  —  Whether  the  Cocftfs 
of  law  hiive  not,  when  they  firft  fettled  the  general  ptaBBtct 
M  to  tithing  hops,  fettled  it  with  a  due  deference  to  pat* 
ticttar  local  ufages :  and  whether  they  might  not  legaBy  -dtf 
fo?  They  wei^e  aware  that  the  ufage,  th6ii^  not  imdl^ 
mtfiAsi,  nright  be  ooe^  with  the  cultivaiion  of  the  artide; 
Aitt  ifi  particttkUr  places  fit  and  convenient  ufages  might  faaive 
^fif^^idkd  :tikat  die  genenft  rule 

ill^timat^ 
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ttegidnmte^  and  AipporCable  upon  jninclples  ofoonvcnieiioe  only;        i  So6. 
and)  therefore^  they  would  not  fet  it  up  rigoroufly  and  ftriAly,      ■ 
to  diftarb  the  peace  of  *pariihe%  and  to  deftroy  all  eftabliflied       KNUftt- 
ttfiige;  but  they  laid  down  their  rule  iiibje6l  to  (uch  a  reasonable      BALtK^ ; 
niage  as  had  obtained  in  particular  places.     Now  if  convenient   .  ^  ^^* 
tdage  is  firft  eftaUiflied,  and  the  law  is  fettled  afterwards  upon  a  < 
principle  of  convenience,  why  may  not  the  courts  fettle  the  low  « 

lbbje£l  to  fnch  ufage  ?  Are  we  to  be  tdd  that  the  law  Is  drawn 
firom  the  eternal  and  immutable  principles  of  reafi>i|  and  juftice; 
mnd  that,  thou^  it  was  fettled  as  to  fbme  particular  point  only 
yefterday,  it  muft  neceflkrily  have  relation  back  to  the  firil  con- 
ftitution  of  things,  and  deftroy  every  ufage  to  the  contrary  ?  This 
dofbine^  rigidly  purfued,  would  deftroy  all  local  cuftom ;  for 
die  cuftom  being  in  derogation  of  the  law,  ought  then  to  have 
been  aboliihed  when  the  law  was  fettled.  But  the  Courts  have 
declared  that  both  being  beyond  time  of  memory,  cuftom,  if 
reafbnable^  may  ftand  againft  the  common  law,  though  it  is  in 
derogation  of  thofe  immutable  principles  on  which  the  ^mmob 
law  is  founde4.  I  fee  no  rcafbn  why  our  Courts  miay  not  fblloW 
a  fimilar  rule  by  analogy,  and  where  they  know,  or  have  re^n 
to  believe,  that  convenient  local  ufages  have, prevailed  for  above 
a  century  before  the  law  was  fettled ;  why  they  may  not  lay 
down  this  rule  with  a  due  regard  to  the  prefervation  of  thofe 
vfagea.  If  they  have  done  fo,  (and  I  think  they  have  in  the 
pretexd  inflance,)  I  incline  to  fupport  the  decifions. 

I  do  not  hold  myfelf  bound  to  fay,  that  my  predeceflbrs  wei^ 
in  A  error  in  1687  and  1740,  and  that  though  morrily  right 
tfaey  were  technically  wrong,  or  to  fet  pariihes  on  a  new  cotfrie 
cf  tithing,  and,  for  aught  I  know,  on  a  liew  6ourfe  of  hufbandtjr 
as  to  picking  their  hops^  when  I  have  evid^ce  before  me  that 
diej  l^ve  proceeded  in  a  particulai^  tonrfk  peaceably  send  quietly 
lor  near  two  hundred  years,  under  a  fal>£lion  of  a  detree  of  the 
Court  of  Exchequer.  The  rule  c£  Stare  deci/Ss  h  m  juftly  appii- 
cable  to  private  parties  as  it  is  to  general  prinoiplei,  where  die 
dccifion  can  be  reafbnably  afcertatned  and  fopporled.  And  on 
the  prefent  queftion,  I  find  no  princ^le  and  no  decifion^  aiident 
#r  modem,  which  calls  on  me  to  dedan^  that  tha  dadfeai  of 
1687  and  1 740  were  againft  law« 

M y  3d  propofition  is  —  That  the  ufage  fet  iq»  in  tfaa^cafr  may 
Iw  fapported  withoat  violating  any  legid  prinafdeb  KdM  opinion 

iawellfoundedt  that  the  gearail  kw  of  feltiiig  iiurtb  ib^^ 

bops 
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i8oo.       hops  has  been  fettled  with  the  exception  as  to  convcftuent  and 

*— -^—      eftablilhed  local  ufages,  and  that  it  is  no  violation  of  legal  prin- 

M^GHT      ^p]^  ^  }j^y^  fettled  it  fo ;  the  only  doubt  on  this  propofitU3|i 

Halsit;      will  be,  .Whether  there  is  any  thing  illegal  in  the  ufage  here 

ipecially  let  up  ?  Where  the  fubje6l-niatter  is  capable  of  cufr. 

torn,  iuid  where  ulage  can  be  afcertained,  Ck>urts  of  law  have 

been  even  aftute  to  fupport  it. 

The  cafe  o( Scary  v.  Baber,  P.  34  Eliz.  Cro.  Eliz.  276.  was  .a 
prohibition  againft  the  proprietor  of  the  church  of  South  Kiribj/j, 
who  fued  for  tithes  of  hay.  It  wds  furmifcd  that  time  out  cf 
mind  the  owners  of  thefe  lands  had  found  ftraw  for  the  body  (tf 
the  church,  in  difcharge  qfaU  tithes  of  hay ;  Coke  moved  that 
this  is  no  difcharge;  for  the  parfon  was  not  chargeable  with  1^ 
nor  had  any  benefit  by  it :  and  of  that  opinion  was  the  whole 
Court :  but  if  he  had  alleged  that  he  gave  the  ftraw  to^the  pai^ 
font  and  he  beftowed  it  in  the  body  of  the  church,  or  that  the 
parfim  had  a  feat  in  the  body  of  the  cfturch,  it  had  been  others 
wife.  In  fhort,  any  compeufation,  however  fmall,  may  be  fii^ 
fident  to  fupport  a  difcharge  from  payment  of  tithe  in  iindj 
and  the  fmidler  the  compenfation  (if  it  is  pecuniary)  the  greater 
is  the  prpbability  of  its  antiquity.  It  was  faid  in  the  argumca^ 
that  there  fhould  be  fbme  mutuality  between  the  parties ;  fbme. 
benefittothe  one  and  fome  charge  to  the  other :  the  compfttyGitifln 
need  not  be  equal,  but  fomething  fhould  be  given,  haweverJmafL 
This  rule  holds  as  to  a  modus  in  difcharge  of  tithes  in  kind ;  but 
I  Ho  not  find  that  it  holds  as  to  the  modus  exponendi.  Tithes 
ro^y,  according  to  the  authorities  and  cafes  above  referred  pg^  . 
be  fet  forth  according  to  the  cuftoih  of  the  country,  without , a 
particular  compenfation  fiir  not  fetting  them  out  according  .1^ 
the  general  rule  of  law.  Hie  ufiige  fet  up  in  the  prefent^  ca|^ 
is  flated  at  length  in  the  bill  of  exceptions.  Divers  objeAions 
have,  been  fuggefted  to  it  at  the  bar :  ifl,  That  it  ^ves  no  re- 
coiQpencei  not  even  the  Innds.  I  anfwer,  i  ft,  That  no  recom- 
pence  is  iieoefiary  in  a  ufage  merely  as  to  the  fetting  forth  of 
tithe.  .  2d,  That  as  the  cuftom  is  here  flated,  I  think  the  binjb 
left  for  the  parfon  to  cut  do  pafs  to  him :  the  fiumer  does  nol 
|tate  that  they  were  to  be  left  for  him ;  I  think  he  may  choole 
whether  he  ^idll  carry  them  spway.  And  as  to  the  binds  being 
a  recompenfe^  it  is  well  known  that  experiments  have^been 
lately  made  to  turn  them  into  a  pulp  which  may  make  papec*!* 
thou^  tbey  bavQ  not  yet  faceted;  '     .    .^ 

The 
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*  • 

The  2d  objeAion  is,  That  there  is  no  feverance.  I  anfwer,  that        1 800. 

tbere  is  a  feverance  by  the  farmer  of  his  ihare,  fb  as  to  afcertain      — — — 
idien  the  tithe  is  due ;  the  feverioice  of  the  tithe  in  kind  is  merely  ^. 

for  the  benefit  of  the  tithe-owner,  and  if  he  choofes  to  renounce      ?^"*^  • 
this  benefit  for  his  own  convenience,  he  may  lawfully  do  it 

The  3d  obje£Uon  is,  That  it  wiU  not  give  a  complete  tithe; 
for,  fuppofe  diere  ihould  be  only  nine  hills,  the  parfbn  would  be 
entitled  to  nothing.  I  anfwer,  That  I  do  not  find  the  ufage  fo 
ftated.  I  ihould  rather  fuppofe,  that  if  there  were  only  nine  hills, 
the  ufage  would  not  attach:  but  the  fuppofition  of  only  nine 
hills  is  rather  a  matter  of  &ncy  than  a  cafe  likely  to  happen; 
and  perhaps  it  may  be  fair  to  anfwer,  that  fuch  a  imall  circum- 
ftance  as  this  is  beneath  the  regard  of  the  law  in  a  queflion  of 
parochial  ufage.     De  minimis  rum  curat  lex. 

The  4th  obje6lion  is.  That  it  is  open  to  firaud ;  that  the  fiinner 
may  manure  fbme  hills  better  than  others;  that  in  fettingout 
his  tithe  he  may  b^in  to  reckon  from  fbme  particular  hill  fb  as 
to  throw  ftU  the  unproductive  hills  into  the  paribn's  tithe.     I 
anfwer, ,  ifl,  That  this  is  not  like  the  c^e  of  the  cuftom  Con- 
demned by  Wray  Ch.  Juf.  where  the  fiurmer  was  neceffarily  to 
begin  at  a  particular  ground,  and  might  confcquently  negle&'     ^ 
to  manure  every  tenth  ground,  and  know  for  a  certainty  that 
it  would  be  the  lot  of  the  tithe-owner :  here  the  &rmer  has  no 
cuftomary  right  to  begin  at  a  particular  hill;  he  is  to  begin 
as  in  a  com  or  hay  field,  at  fuch  hill  or  fhea^  or  hay-cock  as 
may  enable  him  to  fet  forth  the  tithe  fairly  and  equally;  he 
mud^  let  it  forth  openly,  fb  that  it  may  be  viewed  and  objected 
to  by  the  tithe-owner  or  his  agent;  and  if  it  be  not  &irly  fet 
forth,  the  tithe-owner  has  various  remedies  to  enforce  his  rig^t. 
But  further,  the  fuppofition  that  the  &rmer  can  manure  and 
prepare  his  hop-ground  in  fuch  a  manner  as  to  enable  him  to 
count  the  tenth  hill  or  row  fo  un&irly  as  to  make  all  the  blafled 
or  blighted,  or  unprodu6iive  parcels  &li  to  the  parfon's  fhare 
is  much  too  refined,  and  is  dire6Uy  contrary  to  the  &^  flated 
in  the  bill  of  exceptions.   *^  Many  hills  may  be  weak  and  many 
^  die^  and  it  is  impoffible  toforefee  which.**  Tlie  bill  of  excq)tions 
•Ho  ftates,  that  the  tithe  of  hops  may  be  fairly  fet  out  by  the 
tenth  hill,  and  that  fuch  fetting  out  is  the  mofl  convenient  mode^ 
juid  leaft  liable  to  fraud.   There  is  alfb  the  opinion  of  the.Court 
etJSxckequeTj  in  1687,  ^^^  ^^  cuflom,  ufage,  and  prance 
ia  reaibnable  and  fitting  to  be  obferved.     Under  thefe  cir^ 
comftancfn  I  do  not  fed  myfelf  warranted  to  pronoonce  that 
TOl.  u.  o  this 
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i8oo«       this  ufage,  which  had  prevailed,  and  in  which  all  pfurdes  had 
acquiefccd  (or  above  iixty  years  before  16879  and  which  haji 
lurely  influenced  all  parties  in  the  compofitions  they  have  made 
Halikt  ;     £qj.  above  a  century  paft,  is  in  itfelf  illegal,  and  could  not  bi 
fupported  if  it  re^e^ed  a  fubje£l  of  immemorial  exiftence.  I  ^b 
not  prefume  to  impeach  the  wifdom  or  policy  of  the  genera} 
law  laid  down  as  to  tithing  hops.    It  is  probably  the  moft  politic 
and  convenient  that  could  be  adopted ;  and  the  prefent  litig^on 
iliews  that  (in  the  opinion  of  the  tithe-owner  of  this  parilh  at 
leaft)  it  is  more  profitable  for  the  church  than  the  ufage  whidi 
the  parifhioners  of  Famham  now  fet  up.     But  I  think  it  is 
anomalous  and  founded  on  the  principle  of  convenience  and  po- 
licy only :  and  I  think  too,  that  it  is  not  wholly  void  of  incon- 
venience, nor  likely  to  be  unprodu6iive  of  difputes,  where  thane 
is  no  compofition.  For  the  farmer  is  not  bound  to  provide  mea- 
fures  or  vefTels  to  hold  the  tithe  afler  it  is  afcertained ;  conle- 
qnently  the  tithe-owner  mufl  have  agents  attending  in  every 
ground,  and  in  various  parts  of  extenfive  ground^  while  the  hopf 
are  picking,  who  muft  be  ready  to  receive  the  tithe  immediald^ 
as  it  is  fet  forth^  Such  rights  on  each  fide  m^y  give  rife  to  grep^ 
dii^ute,  where  the  tithe  is  taken  in  kind,  and  the  parties  cannol 
agree  on  a  compofition.     The  ufkge  here  fet  up  may  have  in- 
conveniences aUb ;  but  they  are  not  of  fuch  a  nature  us  to,% 
\  tisfy  me  that  the  Court  oi  Exchequer  did  wrong  when  in  idlSj 

they  declared  the  ufage  to  be  reafbnable  and  fitting  to  be  ob* 
ferved :  the  conveniences  and  inconveniences  of  the  iffage  WfKj 
bethus  flated:  The  lofs  to  the  tithe-owner  is — ^the  benefit.andex- 
.  pence  of  picking  the  tithe.  On  the  other  hand— he  takes  his.  owrn 
reafcmable  time  to  pick ;  he  faves  the  expence  and  diffifai]t}r  of 
procuring  a  number  of  agents  to  attend  in  various  places;  he 
picks  and  forts  as  he  pleafes ;  he  has  the  flalks  if  ever  th^  ^^^ff^^ 
.  prove  valuable.  The  farmer  too  has  fome  difadvanta^:— 4^1, 
ground  may  be  incumbered ;  his  hop-poles  are  uf^  and^^ 
pofed  for  a  repibn&ble  time  beyond  his  own  haryeft. 

Upon  the  whole  I  am  of  opinion,  That  the  law  of  tit|ung.h0p 
has  been  fetded  not  generally,  but  with  an  exception  as  to  retfipoir 
able  and  ancient  ufage  refpedling themode  of  fetting  it  fort|i|  ihlt 
the  Courts  might  fb  fettle  the  law,  and  allow  fuch  exceptioD^  ime 
out  violating  any  found  prmciple  of  the  law  ofEt^landj  aiydtyj 
this  ufege,  fet  up  by  the  Haintiff-in  error  in  th?  biU  of  ex^^ei^;^^ 
(if  the  jury  had  been  of  opinion  that  the  &£b  there  fta^ed^if^ 
IttSciently  proved^  is  nottrntra^  tOK^y^iifffil^  ^-^^te^K!^ 

EOBf 
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Some  apology  may  not  be  imjMPoper  &r  having  occafioned  fb       iSoo. 
ibuch  trouble  to  the  Houfe  and  to  ^  Judges  for  thus  differing 
in  opinion  from  thofe  whole  judgment  I  feel  myfelf  both  diipofed       '  ^, 
and  boimd  to  refpejl.    The  bcA  apology  I  can  make  is,  to  fey,      ?^^^  * 
that  as  it  is  my  opinion,  I  am  bound  by  my  oath  to  avow  it,  and 
fay  my  duty  to  the  public  to  ftate  the  grounds  on  which  I  have 
formed  it :  and  it  is  a  great  fadsiafUon  to  me  to  know  that,  if  I 
am  in  an  error,  this  Houfe  will  take  care  that  my  error  ihall  work 
no  injury  to  the  parties  nor  to  the  eftablilhed  law  of  the  country. 

The  oourie  of  argument  purliied  by  the  learned  Judges  who 
thought  the  direction  right,  was  to  the  following  effe£l : 

The  confideration  of  this  queftion  refolves  itfelf  into  three 
heads ; — Firft,  What  is  the  general  rule  of  law  with  rd^)e£i  to 
fttting  out  the  tithe  of  hops,  independant  of  particular  ufege  or 
praAic^  in  particular  places  ?  If  that  rule  ihould  be  found  eiTen* 
tially  to  vary  from  the  courfe  which  has  been  purfued  in  the 
ftaaih  of  FamAamf  and  to  which  the  Plaintiff  has  conformed : 
tbe%  ieoondly.  Whether  the  ufege  ftated  in  the  bill  of  exr 
oaptioQBy  however  convenient  and  applicable  to  any  modern  im- 
proved method  of  cultivating  and  preparing  the  hop  for  market,^ 
OKI  overtiim  the  general  ruk^  or  be  fupported  upon  any  legal 
{Hrincipks  ?  a^  thirdly,  Whether  fufficient  matter  was  given 
m  ^evidence,  whereoa  to  ground  a  found  prefumption  of  a  real 
coaqpofitioh  having  taken  place  with  rei^)e£l  to  this  article  of 
annuid  iocveafe  ? 

Tlial  this  article  became  a  fiibjeA  of  cultivation  long  pofterior 
tp  <|ie  dme  of  l^al  memory  is  a  &&  noticed  in  a  varie^  of 
ea&a  i^;Haled  more  tlian  a  century  ago.  It  feems  true^'  indeed* 
tbtit  the  Courts  orjuftice  were  not  called  upon  to  declare  the 
jMTticnlar  mode  in  which  hops  were  titheable  until  a  con- 
S^fanlkie  time  after  their  introduflion  into  this  country; 
H^Qiaf^  when  the  point  did  arife,  there  appears  to  have  been 
litde  difficult  in  deciding  it  All  titheable  matters,  when 
jmMDi  inlDoducedy  are  dafled  among  o^ers  to  which  they  bear 
an  obvious  refemblance ;  and  are  accordin^y  deemed  a  great  or 
SmU  tithes  and  are  required  to  be  feverei  and  fet  out  in  a 
finiilar'^nanner  with  thofe  articles^  which  they  refemble.  Such 
Ili0i  bean  tike  cai^  ^vpith  woad,  fi£5ron,  tobacco,  and  other  fuch 
tith<iM(t  mattct'^;  iiich  would  have  been  the  cafe  with  madder^ 
hid  aol  the  fcigiflatnre  eftaUiihed  a  temporaiy  compofition^ 
iliMi'^Bq[Nbred  in  17/86;  fuch  has  alfo  been  the  cafe  with  all 
Mtifctalgn^Bs^    Therigh^ofthe^pavioR  t^Ub'iiCbeinldi^ 

o  %  accruea 
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1 8oo.       accrues  on  the  a£i  of  feverance ;  his  right  to  take  the  tithe  ao 
"V    '  crues  when  the  titheable  matter,  after  feverance,  is  in  the  earlieft . 

^*'^°**'^  ftage  of  the  courfe  of  hufbandry  applicable  to  it,  in  which  th^ 
Halsbt;  tenth  part  may  be  vifibly  diftinguiihed  from  the  other  nina 
m  Error,  What  ihall  be  deemed  a  feverance  muft  depend  upon  the  natim 
of  the  matter  to  be  fevered.  But  no  other  mode  of  feverance  io 
the  cafe  ol^  titheable  matters  of  annual  increafe  has  been  judi* 
cially  recognized,  except  that  of  feverance  from  the  foil,  and  fever- 
ance from  the  parent  item.  The  fame  principle  that  requires  finit 
and  feeds  to  be  fet  out,  afler  they  are  gathered  or  colleAed,  by 
meafure  or  weight,  muft  require  hops  to  be  tithed  in  the  lamt 
manner,  after  being  picked  or  gathered  from  the  plant  The 
flower  of  the  hop  is  the  fole  objc£l  of  the  cultivation  of  that 
plant,  and  it  not  only  is,  but  necefiarily  mufl,  to  preferve  iti 
quality  and  value,  be  picked  and  gathered  upon  the  ipot.  It 
feems  dilBcult  to  diftinguifh  the  cafe  of  hops,  from  peale  pladced 
by  the  hand  for  the  ufe  of  man,  as  the  phrafe  is,  fix)m  the  lund 
of  the  plant,  or  from  beach  maft,  and  acorns  pulled  from  €ii 
trees.  Hops  are,  in  truth,  the  fruit  of  the  plant,  aa  much  n 
the  pod  of  peafe.  Upon  principle,  therefore,  the  mode  of  ievtf- 
tngand  fettingout  the  tithe  of  hops  contended  for  by  the  Plim^- 
tiffin  error  is  not  that  which  t^e  law  requires.  Although  thert 
was  a  time  when  it  was  doubtful  what  the  common  laW  princqit^ 
of  fevering,  and  fetting  out  this  tithe  was,  the  point  is  nowlei&d 
even  in  the  laft  rcfort*  The  firft  cafe  is  in  i  JZoUL  Abr.  (S44, 
tit.  Dififics  (Y),  pi.  3.  14  Jac.  i.  where  it  is  faid,  "A  man  maj^' 
fet  out  his  tithe  of  hops  before  they  are  dried.**  The  flage  of 
liufbandry  immediately  preceding  the  drying  is  the  piddng; 
Confcquently,  it  was  not  then  doubted,  that  they  muft  be  to^ 
^ered  by  picking  before  they  are  fet  out  In  167  2t  in  flie 
CsSe  of  Crouch  v.  Rifden^  i  Sid,  443.  Tmjflen  J^  iaid^  that 
it  was  uncertain  whether  they  ought  to  be  tithed  by  thii 
fain,  the  pole,  or  the  bufheL  This  proves  notlung  affirouh 
lively  on  the  fubje^  but  only  that  he  xlid  notconfider  tlii 
{ubje6l  as  having  received  any  determination  which  atibor-- 
&ined  the  general  rule  of  law  upon  the  point*  iJ^bouC  tweai^' 
years  after  this  obfervation  of  Twufden*^  Xhe  queilion-cinii ' 
under  confideration  in  the  cafeof  di/%  v.  Beevet^  viz.  in  ttit 
year  1687.  The  Court  there  pronoimced  the  rule  of  At- 
^^ommon  law,  by  dedaring,  that  in  cafe  there  had  not  been  ftiX^ 
ufage  as  was  proved  in  that  cafe,  the  tithe  nt  h6p8r  ou^t 
to  be  paid  in  kind,  which  they  explained  to  be'  Uie  teotli' 
pajt  of  <b«  wii(^  «fter|>iclwg.    Th^  expreffiou  of  paying  it  in^- 
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kind,  is  fbmewbat  fingular,  and  moft  ftrongly  imports  that  any  i8oo. 
6tber  mode  would  be  a  fort  of  fubftitution  for  the  titlie  itfelfl 
In  1698,  in  the  cafe  of  Gee  v.  Perch^  the  cuftom  alleged  of  pay- 
ing ten  {hillings  an  acre,  was  declared  by  the  Court  to  be  a  bad  Hawit  ; 
cuftom ;  and  in  the  abfence  of  any  good  cuftom  an  account  was 
decreed  of  a  tenth  part  of  the  value  of  the  hops,  when  the  iame 
were  pulled  from  the  bind  or  ftem:  and  tlie  true  reafon  i» 
there  added,  "  at  which  time  the  tenth  part  is  feverable  from 
the  nine  parts,  and  the  tithe  by  law  payable."  In  a  fubfequent 
fiiitin  1794,  by  the  adminiftratrix  of  Gee^  the  Plaintiff  in  the- 
former  a6lion,  againft  the  fame  Defendant,  i  Wood^  436.  tlie 
lame  do6lrine  is  laid  down  by  the  Court;  and  this  cafi?  is  the 
ftronger  to  fliew  the  neceffity  of  picking  the  hops,  becaufe  the 
Defendant  did  not  infift  on  {etting  out  the  tithe  by  the  tenth 
row  or  hill,  but  had  cut  down  ten  liilh  together,  and  fet  out 
the  tenth  of  the  whole  quantity,  both  hop  and  bind,  thereby 
giving  the  tithe-owner  his  full  proportion.  Again,  in  1720, 
Bli/s  V.  Chandler,  the  Court  declared  that  hops  are-not  titheable 
nntQ  they  are  picked ;  and  that  the  tithe  thereof  ought  to  be 
paid  in  kind  by  the  bufhel,  namely,  every  tenth  builiel  of  the 
^ole,  afler  picking.  The  fame  rule  prevailed  in  the  two 
ielreral  cafes  otSneyd  v.  Unwin,  in  1740  and  1752.  Lt^ly,  in 
iVaUon  V.  TyerSy  decided  in  the  Houie  of  Lords,  in  1753^ 
5  Brawn,  Pari.  Caf.  99.  where  the  Defendant  infifted  on  fecting 
but  every  tenth  hill,  and  cutting  the  bind;  and  on  the  other 
hand  the  Plaintiff  demanded  everj'  tenth  bufhel,  wlien  picked; 
It  was  declared,  that  the  mode  indfted  on  by  the  Ddendant 
Was  improper;  and  further,  it  was  affirmatively  pronounced, 
that  the  tidie  ought  to  be  fet  out  after  the  hops  are  picked  from 
Bie  bind  or  ftem.  From  this  feries  of  authorities,  which  is  not 
impeached  by  any  thing  to  be  found  in  the  'books,  or  hy  any 
tihing  to  be  drawn  from  the  nature  of  the  cafe,  it  ieems  com-' 
pletely  fettled,'  that  the  feverance  of  the  tithe  of  hops  muft  be  by 
^larating  the  fruit  from  the  ftem. 

Seeing  then  what  is  the  general  rule  as  to  fevering  the  bops  and 
ieiting  out  the  tithe  thereof,  we  may  proceed  to  inquire,  Whether 
any  fuch  ufage  as  thiEit  which  has  been  fet  up  by  the  Plaintiff  in 
error  can  be  fupported  confiftently  with  the  rules  of  law?  The 
iUage  ftated  in  the  bill  of  exceptions  amounts  to  this,  that  the 
occupier  ihall,  at  his  difcretion,  leave  for  the  re&or  the  tenth  part 
of  the  hops,  not  fevered,  as  we  have  fecn  that  the  common  law 
.^ruiciple  requires;  but  in  ailagc  of  the  huibandry  of  this  article, 
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I  Sod.       fliort  of  that  in  which  he  is  entided  by  law  to  receive  it,  and  that  - 

without  compenfation.    This  ie  precifely  the  lame  thing  in  prin- 

Kmioht       ^pjg  ^  jf  j^  ^gj.^  contended  that  the  reftor,  by  cuftom,  (hould 
HALiCT ;      receiye  a  le(s  quantity  in  that  ftage  of  hufbandry,  when  it  is  by 
law  to  be  fet  out,  than  he  is  entitled  to;  for,  abridging  the 
quantity  of  the  tithe,  and  calling  upon  the  re6lor  to^  incur  ex* 
pence,  when  he  is  not  by  law  obliged  fb  to  do,  come  to  the 
fame  end,  fince  both  equally  reduce  his  profit.     The  queftioa 
then  is,  Whether  the  ufage'  contended  for  be  good  and  avail* 
able  in  law  ?     Now  there  are  three  diftin^  things,  befides  the 
rules  and  principle^  of  the  common  law,  that  control  the  rig^ 
of  tithes;  viz.  cuftom,  modus  and   real  compofition.     Tbefii 
three  reft  on  different  foundations,  the  confounding  of  whidi 
has  introduced  much  of  the  perplexity  and  difficulty  which  have 
lUiien  in  this  caufe.     Cuftom,   in  reipefl  of  praedial  tithe% 
chiefly  regards  the  manner  of  fetting  them  out     It  mujft  be  im^ 
^  memorial ;  it  requires  no  equivalent ;  it  is  to  be  prefumed  coeval 
.with  the  original  payment  of  tithes,  or  endowment  of  the  pa^rifli 
church,  provided  it  be  not  fubjeci  to  fraud ;  for  it  never  caa  be 
prefomed  th^  the  X^rd  of  the  Manor,  at  the  time  of  endovHig 
the  pariih,  meant  to  ftipiilate  for  fuch  a  mode  of  fetting  put  tka 
tithes  as  would  defeat  his  own  endowment     Hence  coatiie  thfl 
different  modes  of  tithing  the  fame  article  in  difiBHient  pariflMfc 
In  ibme  places  the  modes  of  hufbandry,  in  others,  the  fenor 
and  zeal  of  Ghriftians  in  the  early  ages,  gave  an  advantage  (0 
the  parfbn*     When  the  Lords  of  Manors  confecrated  their 
tithes  to  any  church,  as  they  might  have  done  before  th^ 
fecond  council  of  Lateran^  probably  they  exprefled,  in  the 
confecration,  in  what  manner  the  tithe  fhould  be  paid.     Qgm 
e/i  ddre^  ejus  eft  dt/ponere.      See  Selden's  Hi/lory  of  l^fAn. 
The  payment  of  tidies  was  ^t  firft  voluntary,  and  of  imperftA 
obligation*     Afterwards,  indeed,  it  was  enforced  by  papal  boUii 
and  by  decrees  of  councils :  but  the  canonifts  in  dU.  ages  9tir 
mitted  that  the  cuftom  of  tithing  was  to  be  obferved  in  evciy 
parifli.    LirmooiTs  PrwinciaU  De  Decimds  {<i)^   Hoduv  and  Kttl 
compofition  differ  from  each  other  in  nothing  more  than  in,tlwr 
origin.     Modus muft  have exiftedfix)m  time  immemorial;  cooh 
pofition  real  mnft  have  been  made  before  the  dif^ling  ftatote 
cf  the  J  3  Eliz.    But  both  modus  and  real  compofition  mu^i  be 
iiibfequent  to  the  original  endowment  of  the  churcbi  inaimudi  a* 
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they  control  it,  and  are  founded  on  the  confent  of  the  parfbii^ 
patron,  and  ordinary.  Now  the  ufage  of  tithing  hops  infifted  on 
by  the  Plaintiff  in  error,  cannot  be  referred  either  to  a  cuftom, 
or  to  a  modtis,  becaufe  the  cidtiyation  of  hops  was  introduced 
within  the  time  of  legal  memory.  Whether  the  plant  be  indige- 
nous or  not,  we  are  informed  by  many  cafes  which  occurred  at  a 
great  diilance  of  time  from  the  prefent  day,  that  its  cultivation  for 
ufe  is  modem;  and  indeed,  the  evidence  in  the  prefent  cafe  flates> 
that  in  the  parifh  of  FamAamy  and  elfewh^re  in  the  kingdom, 
hops  are  "  with  reference  to  time  of  legal  memory,  modern 
and  within  time  of  memory ;"  and  it  was  almoft  conceded  at 
the  bar,  that  as  a  cuftom  which  muft  be  immemorial,  reafonable, 
and  certain^  the  ufage  contended  for  could  not  be  fupported, 
ahhou^  it  appears  to  have  obtained  a  confiderable  time  prior  to 
the  laft  hundred  years,  during  which  the  parifh  has  been  under 
compofition.  In  Crouch  v.  Rifderij  i  Sid.  443.  the  Court  refufed 
to  grant  a  prohibition  upon  the  fuggeftion  of  a  modus  for  hops, 

'  declaring  that  they  would  take  judicial  notice  that  hops  were  not 
of  fufficient  antiquity  to  become  the  particular  fubjed  of  a  modm, 
though  hops,  as  well  as  other  matters  of  novel  introdu£Uon,  might 
beinchided  in  a  modus  for  fmall  tithes  in  generaL    This  cafe  arofe 

'  a  confiderable  time  before  diat  of  CkiUy  v.  Reeve,  which  wa» 
decided  in  1687 1  ^^^  ^^^  ^^  ^^  ^^  dhittyy.  Reeve,  the  fame 
point  was  again  determined  iiv  169B ;  for  in  th^  cafe  of  Gee  y. 
Perch,  the  defendant  having  fet  up  a  modus  of  105.  an  acre  for 
hops,  the  Court  declared  the  cuftom  void  in  law ;  and,  according 
to  a  fiiort  report  of  th^  fame  cafe,  from  a  manufcript  of  Ld. 
Chu  B.  Dodd,  in  Rayner  on  Tithes,  p.  87.  the  fecond  refblution  is, 
^  diat  no  modxis  can  be  for  hops,  being  a  late  thing  J*  So  Lord 
C3l.  B.  Omyns,  in  his  judgment,  in  WdUis  v.  Payne,  Cam.  638* 
confiders  it  as  fettled,  that  hemp,  line,  faiSB'on,  hops,  and  tobacco^ 
are  new  things,  and  as  fuch  to  be  ranked  with  matters  of  a  like 
nature,  as  fmall  tithes.  But  it  was  contended,  that  the  mode  of 
felting  out  the  tithe  of  a  matter  newly  introduced  with  a  reference 
to'  the  time  of  legal  memory,  and  which  mode  was  poffibly  coeval 
with  the  introdu6iion  itfelf,  might  be  good,  as  being  reafonable^ 
and  that  this  was  aflually  fo  by  ufage  in  other  cafes.  To  this  it 
Hiay  be  anfwered,  that  a  cuftom  of  tithing,  like  every  other  cuf- 
tom, muft  be  conformable  to  what  is  r^uired  by  the  common 
iaW;  and  that  reafonaUenefs  or  fitnefs  will  riot  alone  difpenie 
other  ingredients  which  neceflarily  enter  into  the  defimtibn 
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1 8og.       of  a  cuftom.    It  would  be  repugnant  to  every  principle  of  law^lo 
■  hold  that  an  obligation  created  by  the  general  law  of  the  land 

Kn iGHT  could  be  avoided  within  particular  limits,  by  tlie  immediate  effi^ 
Ha  LitT ;  of  a  contrary  pra6lice  of  fixty  or  ieventy  years  in  that  diftriA;  .or, 
according  to  the  argument  at  the  bar,  that  there  ihall  be  a  rule  of 
law  which  is  only  to  take  place  when  there  ha«  been  no  praAioe 
to  the  contrary.  Immemorial,  rcaibnable  ufage  may,  indeed,  lo* 
cally  fuperfede  the  common  law,  and  introduce  a  different  rule; 
but  the  ^common  law  cannot  be  different  at  Famham  from  what  it 
is  in  ATrn/ or  in  j^^^,  or  in  other  places.  Itmuft  bethefjunein 
all  places,  othcrwife  there  is  no  inile  of  tlic  common  law  at  alL 

In  fupport  of  the  ufage  ftated  in  tlie  bill  of  exceptional  thecift 
of  CJiith/  V.  Reeve  was  cited ;  the  proceedings  and  decree  in  wlucb 
caufe  arc  to  be  found  in  i  Wood^  251.     This  cafe  deferves  pa]> 
ticular  examination.     It  arofe  in  this  very  parifh  of  Famham  ^ 
the  opinion  of  the  Court  was  given  upon  nearly  the  fame  ftate* 
ment  of  the  pra6lice  of  fixty  years  before  the  ftatute  of  Jac,  2* 
that  is  to  be  found  in  this  bill  of  exceptions ;  and  if  that  opinim 
were  well  founded  in  point  of  law,  it  would  di^£b  of  the 
queftion  in  tb^  phiintiff's  &vour.    A  bill  was  filed  by  the  admii|k 
flratrix  of  the  leflee  of  the  tithes,  for  an  account  of  the  tithe  <rf 
hops,  fuggefling  that  the  cuflom  in  Farfifuim  was  to  fet  them  oot 
in  the  manner  contended  for  by  the  prefent  Plaintiff.     The  ]>»> 
fendant,  the  occupier,  admitted  that  they  ought  to  be  fiet  onrtbjr 
the  tenth  hill,  but  infifted  that  the  growth  of  every  tenth.hiil 
ought  to  be  lefl  upon  thehiU  with  the  binds  cut,  and  flrippedfitMa 
the  pole,  to  be  taken  away  by  the  tithe-owner  to  be  picked  elfe- 
where.     Upon  the  evidence  given  in  the  caufe  it  appeared  totfa^ 
Court,  that  the  pra£lice  infifted  upon  by  the  Defendant  would,  for 
the  reafbns  given,  be  definitive  to^he  tithe;  but  that  to  fet  oqt»the' 
tenth  row,  where  the  rows  were  equal,  and  when  not,  the  tenth  UU^ 
and  to  leave  it  flanding,  with  the  binds  uncut,  for  the  tithei  and&r 
tlie  impropriator  to  have  a  convenient,  time  to  come  and  cut, the 
bind  and  pick  the  hops  upon  tlic  ground,  had  been  obfenredfv 
above  fixty  years.  This  cuftom,  ufage,  and  pra6lice,  the  C-oiirtd^ 
dared  to  be  reafbnableand  fitting  to  be  obferved;  at  thefame  tioie 
pronouncing  the  common  law  obligation^  of  fetting  put  the  tithep 
in  kind,  to  be  as  before,  mentioned-     One  is  at  no  lofg  to  £nd  oat . 
the  reafbn  why  the  defence  was  overruled;  but  it  i&.not  faeaiy  to 
difcover  the  ground  upon  which  the  Court  could  declare,  that  tbt/ 
cuftom,  ufag^  and  p/a6iice,  alleged  by  the  Plaintiff,  was /.eafbjk- 
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able  and  fitting  to  be  obferved;  at  leaft,if  by  that  languagethey        i8oo. 

meant  to  fay,  (as  feems  to  have  been*  the  caiTc^  though  the  decree      •— ; 

it  only  for  an  account,)  that  It  was  obligatory  upon  the  tithe-  ^^n^^t 
owner,  though  it  was  contrary  to  the  general  rule  of  law  which  HAifST; 
they  themfdves  in  the  fame  breath  declared.  How  they  applied 
this  cuftom,  ufage,  and  praAice,  as  they  call  it,  th^  decree  gives. 
Ds  no  informatioi]*  They  may  have  decided  upon  the  efie£l  of 
an  uiage  of  fixty  years  proprio  vigore,  and  independent  of  the 
Gon£deration  how  far  it  might  be  evidence  of  fbmething  further; 
they  may  have  confidered  it  as  evidence  of  a  legal,  immemorial 
cuflom ;  or  they  may  have  ccmfidered  it  as  evidence  of  a  compo- 
fition  reaL  At  any  rate,  the  attention  of  the  Court  was  not 
drawn  to  the  general  point,^  Whether  either  of  the  cufloms,  fet 
up  by  the  parties,  could  have  ai^  foundation  in  law ;  the  an- 
tiquity of  either  cuflom  did  not  come  in  queflion,  but  only  their 
comparative  reafbnablenefs,  and  on  that  alone  the  Court  deter*- 
mined.  The  authcurity  of  that  cafe,  therefore,  does  not  weigh 
much  in  the  prefent,  where  the  point  as  to  the  validity  of  any 
GiiftomupontIiisfubje£iisdire£Uymade.  The  other  cafe  mainly 
relied  upon  to  fhew,  that  a  pra£Uce  of  long  ftanding,  although 
iwt  properly  a  cuftom,  may  be  confidered  as  having  the  fame 
eflfe6b,  in  the  cafe  of  hops,  is  that  of  Sneyd  v.  Unwin^  in  1 740. 
There  the  Plaintiff  infifled  that  the  tithe  fhould  be  fet  out  in 
the  manner  now  contended  for  by  the  Defendant  in  error.  The 
Defendant  relied  on  an  ancient  ufage  of  tithii^  by  the  tenth 
pole  or  hill,  after  the  binds  are  fevered  from  the  ground.  The 
Court  dire&ed  an  iffue,  to  try  <^  Whether  the  ufage  was  for 
hops  to  be  tithed  before  they  are  picked  (rom  the  ftalk?'  From 
this,  it  has  been  contended,  that  the  Court  mult  have  been  of 
ofMiiion  that  fuch  an  ufiige  mi^t  be  good :  but  it  is  much  too 
ftrong  a  conclufion  to  fuppofe  a  Court  of  Equity  pledged  to  an v 
fettled  opinion  on  a  matter  which,  by  direAing  an  ifiue,  it  coh- 
fefles  may  be  more  efie£tually  invefligated  at  law  both  as  to  the 
legal  principles  applicable  to  the  ufage  proved,  and  as  to  the 
&A  of  ufage  itfelf.  That  a  Court  of  Equi^  fhould  paufe,  and 
call  for  information  upon  thofe  heads  for  its  own  fatis&^ioiiy 
before  it  proceeds  to  a  decree^  cannot,  in  fair  reafbning,  fiir^  - 
mfh  fuch  an  inference;  and  perhaps  the  Court  might  beleft^ 
fjnrupulous,  having  the  decree  of  Chitty  v.  Heeve  before  tliem^ ' 
where  their  .predeceflbrs  had  been  governed  by  an  ufage. 
In  Sneyd  v.  Urvmin  the  verdiA  was  againfl  the  cuftcHU.  Whe- 
ther that  arofc  firom  the  party  upon  whom  the  aflBrmative  lay 
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i8oo.  failing  in  his  proof  of  the  nfi^  having  long  fubfifted,  or  from 
■  the  dii«6lion  of  the  Judge  nix>n  the  eff^  of  the  ufage  fuppofing 
v?"^  it  proved  to  be  of  long  ftanding,  we  have  no  means  of  knowing 
HALstr;  with  certainty;  but  it  is  reafbnable  to  fuppoie  that  the  lame 
ufage  would  not  have  been  fet  up  twelve  years  afterwards^ 
namdy,  in  1752,  unlefi  ftrong  evidence  had  been  given  of  it 
in  the  firft  caufe ;  and  the  declaration  of  the  Court  in  the  lecond 
canie  ieems  to  countenance  an  opinion,  that  the  invalidity  of  the 
u&ge  in  point  of  law  might  have  Jbeen  the  ground  of  deter- 
mination, fince  the  Court  declared  that  the  method  infifted  on 
'*  was  not  the  legal  method  of  tithing  hops,  but  that  tbej 
ought  to  be  picked  or  gathered  before  the  fame  are  dtheabk^'* 
and  decreed  an  account  accordingly.  The  only  juft  inference 
which  can  be  drawn  from  that  cafe  is,  that  the  Court  of  Equity 
did  not  think  proper,  any  more  than  anotlier  Court  of  Elquitj 
in  the  prefent  caie,  to  determine  upon  a  matter  of  cuftopv 
widiout  the  affiftance  of  an  inveftigation  of  the  fa6b  vivd  voeti 
and  of  the  law  which  fhould  refult  therefrom. 

The  ufkge  infifted  oh  by  the  Plaintiff  in  error  appears  alfb  tsi 
be  defective  in  reaibnablends;  for  it  is  flated  in  the  bHl  dt 
excseptions,  that  the  o<:cupier  is  to  leave  the  tenth  row  if  eqmdljr 
plantckl,  or  the  tenth  hill  if  unequally  planted.  Thb  moife 
of  tithing,  therefore,  is  more  open  to  fraud  than  diat  pte^ 
{bribed  by  the  common  law,  fince  the  planter  has  it  in  his 
power  to  detenhine  which  fhall  be  the  tenth  row  or  hill,  and 
accommodate  his  cultivation  accordingly,  and  as  many  hills  are 
weak  and  many  die,  and  he  can  begin  to  fet  out  from  what 
part  he  pleafes,  it  would  require  very  little  contrivance  ib  to  fet 
diem  out,  that  the  hills  allotted  to  the  parfon  fhould  be  thdl^ 
which  are  weak  and  blighted*  This  is  not  merely  an  <q>eniiig 
but  an  invitation  to  fraud.  Authorities  however  have  bead  r^ 
fbrted  to,  to  fhew  that  fuch  a  mode  of  fetting  out  tithes  has  be^ 
confidered  as  reofonable,  and  may  be  good  by  cuftom;  and  ftv 
this  purpofe  the  cafe  of  Stebbs  v.  Goodluck^  Moor^  91 3.  i  lMn% 
^.  has  been  relied  on.  According  to  the  report  in  MdOTt  iSie 
p&rfbn,  as  he  all^^ed,  was  to  have  every  tenth  land  for  titiie;  cf 
com,  beginning  with  the  land  next  the  church ;  and  the  oocil- 
piers  knowing  which  of  the  lands  would  be  the  parfbn'sy  ner 
^eftied  to  till,  fow,  and  manure  them  as  they  did  their  own;  fipr 
whidi  fraud,  the  parfon  fued  for  tithe  in  kind,  that  is,  every  teiA 
fhea^  in  the  Spiritual  Court :  but  the  Court  of  Kin^s  SenA 
granted  a  prohibition,  becaufe  the  parfon^s  remedy  for  the  fraud 
vifts  at  common  law.    According  to  this  report,  it  does  not  q»- 
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pear  that  the  validity  of  the  cuftom  was  at  fdl  taken  into  eonfi*        i  Soo. 
deration,  but  only  that  the  paribn  having  filed  in  the  Spiritual'  ■ 

G>urt,  and  having  ftated  a  fraud  as  the  <Mily  ground  on  which  Ki«'o«t» 
his  fuit  there  was  founded,  was  told  that  his  remedy  was  at  Halseti- 
common  law,  and  therefore  a  probibidon  was  granted.  But 
in  the  report  of  the  fame  caie^  in  Leonard,  the  reporter  ftatea 
that  the  opinion  of  Wray  Ch.  J.  was,  that  the  cuft(»n  was  againft. 
common  reafon,  and  void;  but  that  if  it  were  a  good  caftom, 
then  that  the  parfon  fhonld  have  his  a&ion  on  the  caie  at  com- 
mon  law.  Nothing  more  feems  fiurly  to  be  <x>lle£led  from  the 
two  reports,  than  that  the  Cbiirt  decided,  that  at  aU  events  the  && 
of  fraud  ihould  not  be  tried  in  the  Spnritual  Courts  the  Chief 
Jufticeexpreffing  his  opinion  as  to  the  cuftom^  fron  which  np: 
one  is  ftated  to  have  difl^ted.  The  di£tuni  of  Lord  Hobartm 
Ifyie  V.  J5///5,  Hob.  250.  is  the  only  other  Autliority  cited  to  tht 
iasie  effeA.  The  point  immediately  in  judgment  in  that  cafe 
was,  Whether  carrying  the  firft  crop  of  bay  into  the  iidvaliced 
ftate  of  tedding,  and  putting  it  into  windrrow%  might  be  a  cxxcft* 
peniation  for  exempting  the  fecondcrop  from  payment  of  titjie? 
and  it  was  determined,  as  it  has  often  been  fince,  tha(  it  mighti 
By  way  of  aiimilation  to  the  cafe  then  at  bar,  the  report  ftales 
his  Lordihip  to  have  find,  that  at  divers  places  they  fot  out  IIm 
tendi  acre  of  wood  ftanding,  and  fo  of  graik  It  muft  be  ob^ 
foved,  that  the  law  of  tithes  was  not  fo  weU  afoertained  in  the 
time  of  Lord  Hobmi  as  it  is  at  preient,.  and  oiany  opinionatben 
fluAuated  upon  matters  which  have  iince  been  fettled*  With 
rd|>^  to  wood,  indeed,  if  it  were  titheable  only  by  cuftoni«  as 
it  was  at  that  time  fuppc^ed  to  be,  the  tithe-owner  could  onlj 
have  taken  it  in  the  way  that  cuftom  gave  it  to  him*  Buttbe 
prq^tion  as  applied  to-graf%  or  any  fubyefl  titheable  by  the 
general  law,  is  not  warranted  by  .any  ded^ons  ancient  or  mo« 
dem,  but  is  contrary  to  the  courfo  of  themalL  There  muft  vb^ 
aU  cafes,  and  without  any  exception,  be  a  feverance  from  the  free- 
hold, fo  that  what  was  part  of  the  iidieritance  may  become  a 
dbattd  and  vefted  in  the  parfon.  K  this  were  not  the  cafe^  the 
Spiritual  Court  would  be  ouftedofitsjuriididioiit  for  it  canhold 
no-plea  of  what  relates  to  the  frediold  In  all  the  books^  iiir 
deed,  titbesare  called  lay  chattels;  but  tUl  fevered  they  are  not 
lb;  diey  flill  remain  parcel  dT  the  freehold,  fo  that  feverance  is 
efl^tially  necefTary.  That  a  particular  piece  of  wood-land,  or 
meadow-land^  feparately  and  immemoriidly  enjoyed  by  the  par- 
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1800.       Hoh  may  be  a  compeniationfor  tithe  of  ^ood  and  hay,  is  tm-^ 

-  "  ' '  doubted ;  but  no  authority  excq)t  the  diStum  above  mentioned 

9.  18  to  be  found,  to  ihefr  that  the  leaving  a  tenth  of  any  titheable 

Hal8it;      matter  unievered  can  be  good  by  cuftom.     The  cafe  of  Sledman 

V.  Ijyey  M.  \\  fVlj,  i  Lord  Raym*  504.  is  ftrongly  in  point* 

In  a  luit  for  tithe  of  hops  a  modus  was  iet  up,  that  ^  the  parlbn 

fold  his  fervant,  4*^.  to  pull  alt juam  partem  luptdorum,  hefiioidd 

have  the  tithe  of  them,  ^c.     But  it  was  agreed  by  the  Court 

to  be  '*  an  ill  cuftom,  becaufe  it  drives  the  parfon  to  more  pain» 

dian  the  law  requires  to  entitle  him  to  that  which  by  law  he 

ought  to  have  in  the  fame  manner  without  fuch  pains.^ 

The  obfervation  of  Mr.  Juftice  Twi/Sen^  in  Crouch  v.  Ri/3en^ 
ftems  to  have  a  ccmtrary  tendency  to  that  which  was  contended 
for  by  the  Plaintiff  in  error.  ViHien  he  observes  that  the  l^al 
jnamier  of  letting  out  the  tithe  of  hops,  whether  by  the  hiD, 
die  pole,  or  the  bulhel,  had  not  been  fettled ;  he  muft  be  un- 
derftood  to  iay,  that  in  point  of  &£l  the  tithe  had  been  fkt  o^t 
id  thefe  fcveral  ways  in  di^erent  parifhes,  but  which  of  them 
ina  the  legal  way  had  not  been  then  determined.  Had  lie  con- 
caved that  the  praAice  which  had  long  obtained  in  each  par- 
fl<nilar  parilh,  could  conftitute  the  legal  mode  in  fuch  parifhes 
l^elpeAively,  it  is  probable  that  he  would  have  to  faid ;  but  it 
ftems  plain  that  he  conceived  fbme  general  rule,  founded  on 
principle  and  applicable  to  all  places,  remained  to  be  aicertain- 
fed :  that  general  rule  hasf  fince  been  afcertained  in  the  cafe  of 
Walton  V.  Tyers. 

•'  The  ground,  however,  upon  which  the  Plaintiff  in  error  pilil- 
^ally  relied,  was  that  of  a  real  compofition,  which  it  was  ar- 
gued might  have  taken  pla^e  antecedent  to  the  13  Eliz, :  but  it 
is  very  doubtful  whether  the  manner  in  which,  or  the  time  wlien» 
the  tithe  itielf  Qiall  be  fet  outin  kind,  can  be  the  ful^e6l  matta 
of  a  Veal  compofition  but  only  of  the  difcharge  of  tithe. 

In  the  CbdexXfl)  it  is  faid,  that  a  compofition  real  is,  **  where 
the  incumbent  together  with  the  patron  and  ordinary  make  agreed 
ment  by  deed  executed  under  their  hands  and  feals  that  certahi 
lands  iball  be  difcharged  from  the  payment  of  tithes  in  fyeak 
in  confideration  of  a  recompence  to  the  incumbent  either 
in  money  or  in  lands  to  him  and  his  fucceffors  for  ever  or  m 
fi)me  other  thing  for  their  benefit  and  advantage."    So  Sir  Simon 

{s)  ayfrmt  C^0Ki  tit.  30.  c.  5.  p.  705^.  wf  n9tis.  ed.  1713. 
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Degge  obferves :  <<  Tliat  which  we  call  a  real  compofition  is,  iSoo. 
where  the  prefent  incumbent  of  any  church,  together  with  the  — — — 
patron  and  ordinary,  do  agree  under  their  hands  and  feals,  or  "'«."^ 
by  fine  in  the  King's  Court,  that  fuch  lands  ihall  be  fireed  and  HAi»y; 
difcharged  of  pajrment  of  all  manner  of  tithe  for  ever,  paying 
ibme  annual  payment,  or  doing  fbme  other  thing,  to  the  eafe^ 
profit,  and  advantage  of  the  parfbn  or  vicar  to  whom  the  tithes 
did  belong  (a)."  Indeed  there  are  two  requifites  to  conftitute  a 
real  compofition,  namely,  that  the  tithe  fhall  be  difcharged^  and 
that  a  compeniation  ihall  be  givai.  Are  thefe  requifites  to  be 
found  in  this  ufage  ?  That  the  tithes  are  not  difcharged  muft  be 
admitted.  Where  then  is  the  compeniat]<m  ?  It  was  faid  that 
ihe  parlbn  was  to  have  the  binds ;  but  the  pleadings  do  not  givis 
them  to  the  parfbn,  and  if  thqr  did,  they  are  of  no  worth  or  value. 
It  is  obvious  that  in  this  cafe  the  parfbn  is  to  give  up  theb^iefit 
of  having  the  hops  picked  for  him,  and  to  do  it  for  himlelf  at , 
|i  great  expence,  and  in  an  inconvenient  manner.  For  this  he 
receives  nothing:  for  according  to  the  evidence,  he  is  only  to 
liave  die  privilege  of  coming  iqpon  the  land,  of  cutting  the  Unds 
4Uid  picking  the  hops,  and  then  carrying  away  the  hops  wh^i 
picked.  To  this  agreement,  it  was  argued,  the  parfbn  might 
iiave  been  induced  to  accede  in  order  to  tempt  the  oocupiers  of 
lands  to  plant  hops,  and  to  give  caicouragement  to  a  very  ex- 
|)enfive  cultivation*  As  to  the  inducement,  if  this  were  to  be 
admitted  as  a  coinpenfadon,  it  would  equally  weD  eftablifh  a 
^ttftom  of  tithing  com  by  fetting  out  the  tenth  Iand»  cr 
upple^  by  fetting-  out  the  tenth-  tree;  becaufh  by  a  parity 
^  reaibning,  it  might  be  prefumed  that  the  par£bn  held 
oat  this  fiivourable  mode  of  tithing  fuch  articles  in  oidor  to 
tempt  the  farmers  and  occupiers  of  lands  to  employ  thdr  wciod- 
lands  or  paihure  in  fuch  culture  as  might  produce  more  bene- 
ficial tithe  to  himfel£  In  fhort,  it  would  make  good  a  compd^ 
fition  or  modus  to  receive  one  fifteenth  inftead  of  one  tentfar  of 
com ;  for  undoubtedly  in  all  cafes,  the  lefs  that  is  taken  fi^r  the 
lithe  of  any  article,  the  more  the  occupier  is  encouraged  to  cul- 
iivBte  that  article;  .and  if  this  alone  weare  to*  be  admitted  as  a 
llJlSdent  confideration,  the  objeAion  of  want  of  confiderAlSon 
itould  notlie  in  any  cafe. 

' '  If  therefi>re,  on  the  prefiimptioii  that  the  dthe  had  been  ori* 
.ginally  £b  granted,  or  on  any  other  fuppofition  this  method  of 

(tf)  Tbft  PtffoD'f  CounffOar,  Part ».  c  aa 
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fetting  out  the  tithe  of  hops  might»  by  unmemorial  ufage^  be 
fuppoited,  ftill  the  argument  will  not  apply  to  the  prefent  cafe^ 
wherein  no  immemorial  uiage  can  have  exifled ;  and  if  the  tithe- 
owner  at  the  firft  introduAion  of  h<^  had  a  right  to  his  tithe 
by  meafure,  the  obje£iion  remain^  unanfwered,  that  the  00m- 
pofition  cannot  be  good,  becauie  he  parts  with  that  ri^t  with- 
out receiving  any  compenfaticn* 

Suppofing,  however,  that  this  can  be  the  fubjeft  matter  of  m 
real  compdfition,  it  will  be  a  right  to  examine  the  nature  of  the 
evidence  upon  which  the  compoiition  is  attempted  to  be  fiip- 
ported.  In  &B^  the  evidence  is  not  applicable  to  a  compofitiaa 
real.  It  confifts  wholly  q{  ufiige,  and  is  that  fort  of  evidence 
which  is  applicaUe  to  a  maduSf  but  has  no  reference  to  a  parti- 
cular deed  of  oompofition.  U&ge  is  in  general  a  ground  fixr 
prl^iiming  deeds,  even  againft  the  crown :  yet  in  the  particular 
inftance  of  compofition  for  tithes,  it  is  fettled  that  where  tiie 
deed  cannot  be  produced,  fbipe  evidence  muft  be  given  relerring 
to  the  deed,  or  (hewing  that  it  did  exifl,  independent  of  mere 
oiage.  And  tiie  reaibn  why  this  has  been  fb  held,  is  ft«ted 
to  be,  that  if  it  were  otherwijfe  the  church  would  be  defiraudedy 
and  every  bad  modus  turned  into  a  good  compofition.  Hmdh' 
tde  v.  Maiivwaringj  3  Bro.  Chan.  Caf.  iirjl  Indeed  it  may  be 
oolleAed  from  the  Year  Book  34  H.6.  36..  that  the  ancient  law 
was,  that  an  annuity  founded  on  a  real  compofition,  in  difchargp 
of  tithes,  could  only  be  claimed  by  producing  the  deed  of  cdoh 
pofition,  or  by  alleging.an  iaunemorial  preicription.  Tlie  pre- 
Dnung  a  deed  bam  long  ufage  is  certainly  a  novel  invemlidii  ef 
the  Judges  for  the  furtherance  of  juflioe  and  the  fake  of  peaes^ 
*wherethere  has  been  a  long  eisrdfe  of  an  adverfe  right  For 
inftance^  it  cannot  be  fii{^)ofed  that  any  man  would  fiiffer  Ui 
aeighbour  to  obftmd  the  li^  of  Us  windows,  and  render  Ini 
hduSt  uncomfortable,  or  to  nfe  a  way  willi  carts  and  caniagas 
over  his  meadows;  for  twen^  years  refpeAivdy,  unl^fixaie 
agreement  had  been  made  betweoi  the  parties  to  that  eBsSt,  of 
wbidh.  the  ufage  is  evidence*  But  whik  refpeft  to  a  ccinip0»> 
£ttip]iL  for  tithes  the  fame  reafon  does  not  obtain,  bQca]ifelB» 
painxy  agreements  are  made  and  continued  for  the  convnicMe 
of  parties  during  a  fucceffion  of  incumbents.  There  is  no 
exercift  of  an  adverfe  right,  which  is  generally  deemed  ne- 
oefiary  to  raife  the  prefiimption.  The  beft  evidence  of  m 
agreement  for  a  real  compoiition  having  a6lually  taken  place  is 


in  Error. 


IN  THi;  FoiiTiSTR  YzASk  oY  GEORGE  IIL  zoi 

the  deed  itiel^  but  that  can  rarely  be  expe6led«    In  the  cafe  of       i.8oo« 
Sawbridge  v.  Benton,  Anfir.  375.  inftruments  were  given  in  evi-  ' 

^ence  which  ftrongly  denoted  diat  fuch  an  agreement  muft  have  Kn^?*''^ 
taken  place  as  they  related,  with,  a  reafonable  degree  of  proba-  Haj^^bt; 
Itulity,  more  particularly  to  (iich  a  tran&£lion  than  to  any  other ; 
wherefore  the  real  compoiition  was  fupported.  Indeed,  it  ap- 
pears to  have  been  invariably  holden  that  fbme  evidence  muft  be 
adduced,  to  fliew  that  fuch  an  agreement,  though  loft,  did  once 
exift.  Such  was  the  opinion  of  the  Court  oi  Exchequer  in  (he 
cafes  of  Rohinfon  v.  AppUton^  4  Woody  \  0.;  and  Jfatoes  v.  Swaine^ 
4  fVoody  313.;  and  fuch  was  the  opinion  of  Lord  Hardwicke  in 
Motherham  v.  Fanfluvmey  3  Atk.  628.  In  the  prefent  cafe  there  is 
wanting  that  which,  is  indii^enfably  neceflary  where  a  real  com- 
pofition  is  to  be  prefumed,  namely,  mutual  lofs  and  gain  on  the 
reQ>e£live  parts  of  the  p^rfbn  and  opcupier.  Where  the  occupier 
has  long  retained  that  which  by  law  he  ought  not  to  retain,  and 
yields  to  the  parfon  that  which  by  law  he  is  not  bound  to  yield; 
this  mutuality  of  lofs  and  gain  acquiefced  in  for  a  great  length  of 
time^  is  ftrong  corroborating  evidence  of  fuch  an  agreement 
haying  been,  executed  by  the  neceflary  parties :  but  where  this 
mutuality  is  not  to  be  found,  the  prefumption  muft  be  that  no 
agreement  took  place,  whereby  the  parfon  confented,  with  the 
permiflion  of  the  patron  and  ordinary,  to  forego  his  legal  ri^ts 
without  any  retribution.  The  bare  &£t,  therefore,  of  the  parfon 
having  been  in  the  perception  of  lefs  tlian  what  is  due  to  him,  or 
of  that  which  is  due  in  a  lefs  beneficial  manner,  is  not  of  itfelf /i 
grp^d  for  prefuming  a  real  compoiition ;  and  this  was  the 
c^inion  oiRoUe,  as  appears  in  the  cafe  of  the  Earl  of  Hertford 
V.  Leech,  8  Car,  i.  (a)  where  in  ftating  what  he  conceives  were 
the  reafons  of  the  Court  for  holding  that  certain  lands  Were  not 
diicharged  of  tithes,  he  gives  this  as  one,  ^^  that  it  fhall  not  be 
intended  that  any  real  compofidon  or  confideration  was  given 
Ibr  the  difcharge  of  tithe  without  fhewing  that  fpecially/'  Such 
has  been  confidered  to  be  the  law  ever  fince. 

From  this  courfe  of  reafbning  it  follows  that  the  tithe  of  hops^ 
by  the  principles  of  the  common  law,  is  payable  from  the  true 
time  of  the  fevcrance  of  this  titheable  matter,  namely,  firopi  the 
picking;  that  no  cuftom  or  modus  can  ^ply  to  this  any  more 
than  to  many  articles  of  modem  introdu6iion ;  that  no  long  prac- 

(tf)  Vid.  a  Dait^,  M.  6».  tic  Di/ma  (I.),  pL  a.  Tm.  Akr.  ttC  Difmu  (L  a],  pL  a. 
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i8oo«  tiee,  even  though  concomitant  with  the  introdu^on  of  the  aiw 
tide  itfelft  can  have  t^e  efieft  of  a  cuftom  or  nu>du$ ;  and  vary 
thel^al  principle  by  which  the  tithe  is  to  be  (et  out;  that  a»a 
liAi.nri  real  compofition^  the  mode  of  tithing  contended  for  cannot  be 
fiqiported,  fince  it  does  not  &11  within  its  definition ;  that  if  it 
didf  there  is  in  this  cafe  no  evidence  whatever  of  the  exiftenoe 
of  a  deed  of  cotxq)ofition;  that  the  uiage  contended  for  would 
furniih  to  the  fiurmer  a  temptation  almoft  irrefiftible  to  cheat 
the  parfon,  and  would  fubgeA  the  property  of  the  church  to  im- 
minent perilt  and  therefore  that  upon  the  matter  fet  out  in  the 
bill  of  exceptions,  the  dire&ion  was  rightly  given  to  the  juiy 
to  find  for  the  Defendant. 

Aiter  hearing  the  opinion  of  the  Judges,  the  Houfe,  upon  the 
motion  of  the  Lord  Chanodlor,  refolved  that  the  judgment  of 
the  Court  of  King^s  Bendi  ihould  be  affirmed. 


Mr.  (7.  JBiifffr  was  prevented  by  illnefi  fix>m  attending  in  Court 
during  any  part  of  this  torn,  and  early  in  the  enfiiing  vacatioii 
died  at  his  houfo  in  BedfbrdSjuarc 
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ARGUED  AND  DETERMINED  


IN 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

AND 

,    IN  THE    HOUSE   OF  LORDS; 

IN 

Trinity  Term, 

In  the  Fortieth  Year  of  the  Reign  of  Geosoe  III. 


f  TheJoUowing  cafe  ivas  decided  in  Iqft  Eafier  Term,  iut  ittptMicaiion 
xoas  unavoidably  delayed  till  the  prefent  period.  J 

Long  v.  Duff.  j^^^,^ 

Idem  V.  Bolton. 

THESE  were  two  a£iions  on  policies  of  iniurance  on  the  ihip  a  fordgn  built 
Ltuy,  at  and  from  Padftorm  in  Cornwall  to  Leghorn.  ^^Vf 'u'^  re- 

The  cau{es  were  tried  before  Lord  Eldon  Ch*  J.  at  the  Guild'  quired'to  be  n- 
hall  fittings  after  Michaelmas  term  1 799,  and  verdifts  were  found  ^*^"^^Jf^e 
for  the  PlaifTtifi8inbotha6iions,  underthefollowingcircmnftances:  fail' without  con- 
The  Lucy  was  a  Spani/h  built  Ihip  purchafed  at  Hamburgh  by  the  JJ^'il^^^ 
Plaintiff,  a  Britifli  fubje6l ;  flie  was  not  regiftcred,  but  had  paid  ib*  convoy  aa 
the  alien  duties.  Previous  to  fetting  fail  upon  the  voyage  infiired,  ?  5.  'iHpoiicy 
the  captain  of  the  Lucy  applied  to  the  Admiralty  for  a  licence  to  ^  tofuranc*  be 

a  ihip*  it  is  not  incumbent  oo-th«  aflTured  to  communicate  to  the  underwriter,  at  the  time  oC  making  th« 
|Milicy,  the  circumftancc  of  her  being  foreign  built. 

VOL.  II,  F  proceed 
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1 800.       proceed  without  convoy  to  Leghorn  and  Naples^  but  only  obtained 
■  a  licence  for  Naples;  notwithftanding  which  he  proceeded  on  the 

^^^        voyage  to  Leghorn  without  convoy,  and  was  captured  o£F  that 
Doff.        place  by  a  JrencA  privateer.  The  only  difference  between  the  two 
cafes  was,  that  in  the  former  it  was  reprefented  to  the  under- 
writers at  the  time  of  effe6ling  the  policy  that  theZiUcy  was  a 
foreign  built  fhip  and  not  regiftered;  but  in  dip  latter  it  was  not. 

On  the  part  of  the  Diefendant  it  was  objet^ed  in  both  anions, 
that  as  tlie  licence  obtained  did  not  extend  to  the  voyage  infured^ 
the  Lucy,  though  a  foreign-built  Ihip  Bntijh  owned,  was  within 
the  provifions  of  the  386^0.3.  c.76.  which  makes  void  all  poli- 
cies upon  ihipa  failing  without  convoy ;  and  in  the  fecond,  that 
fuppoiing  her  not  to  be  within  the  provifions  of  the  convoy  aft, 
that  circmnftance  ought  to  have  been  communicated  to  the 
under-writers. 

On  theffe  grounds  a  rule  nifi  was  obtained  in  Hilary  term, 

calling  on  the  Plaintiffs  to  (hew  cauie  why  new  trials  ihould  not 

be  had,  and  nonfuits  be  entered ;  and  the  cafes  were  aftcftwards 

'     argued  by  Shepherd  and  WiUiams,  Scrjts.  for  the  Plaintiffi,  and 

Lens  and  Bayley,  Serjts.  for  the  Defendants. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Eldon  Ch.  J.  There  was  nothing  to  diftinguiih  tht 
cafe  of  Long  v.  Du/ffrom  Lcmg  v.  Bolton,  except  this  fingle  cir- 
ciunftance,  viz.  that  in  the  latter  it  was  not  difclofed  to  die  un- 
der-writers.  that  the  (Iiip  in  queftion  was  of  fuch  a  peculiar 
defcription;  as  Hot  to  fall  within  the  provifions  of  the  convoy 
aft.  With  reipeft  to  wliich,  we  are  all  of  opinion  that  it  was 
properly  left  to  the  Jury  to  determine  whether  according  to  ufage 
it  was  the  duty  of  the  aflured  to  give  this  information,  or  of  thc^ 
underwriter  to  fatisfy  himfelf  upon  that  point.  The  Jury  have 
decided  that  it  was  Uic  l^ufincfs  of  die  underwriter  to  obtain 
diis  informadon  for  himfelf. 

-  With  reipeft  to  the  general  point,  the  queftion  is,  Whether  a 
veflfel  in  the  fituation'^of  the  Liicy,  departing  without  convoy^  (not 
^  having  obtained  a  proper  licence  fo  to  do,)  can  be  deemed  to  be 
proteftctl  by  the  policy?  or,  Wliether  that  policy  is  not  altogether 
void  under  the  provifions  of  the  38  Geo.j'  c.  ^6././^.  wliidi  de^ 
ciares  that  every  policy  of  infurance  on  any  Ihip  or  carjgo  widxin 
the  purview  of  the  aft  which  fliall  depart  without  convoy,  or 
Ihall  wilfully  defert  its  convoy,  ihall  be  null  and  void?  ITie pre- 
amble of  that  aft  ftates  generally,  ^'  that  it  will  add  to  the  iecurity 
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of  tritde  to  prevent  Ihips  failing  without  convoy,  except  in  ceitaia  1 8oo« 
iiafcs;*' and  the  firft  ie£tion  ena6l8,  ^^thatitlhallnotbelawfiilfor  —  >■ 
anyfliiporveflel^belongingtoftnyofHiiMigeftj'sfiibje^iSjexcept  ^^^^ 
as  hereinafter  provided,  to  fail  or  depart  &om  any  port  or  place  Dorr, 
irhatevcr,  unlefs  under  the  convoy  or  protection  of  fuch  fliip  or. 
iliips,  veifri  or  veflels,  as  fhall  or  may  be  appointed  for  that  pur- 
poie."  The  principle  of  policy  ftated  in  the  preamble  to  diis  aft 
will  undoubtedly  apply  to  ihips  foreign  built  in  the  pofleffion  of 
Britijh  owners,  as  well  as  to  Ihips  Britijh  built.  But  whether  it 
was  intended  to  be  carried  to  that  extent  is  thequeftion  wearenow 
te  decide,  and  which  we  muft  decide  by  etamining  the  claufe  whidi 
is  to  carry  the  principle  into  effeft.  The  iixth  feftion  provides^ 
that  nothing  in  the  a£l  contained  by  which  ihips  are  required  not 
to  depart  with  convoy,  ihall  extend  ^^  to  any  ihip  or  veflel  which 
is  nd  required  to  he  regijlered  by  any  a6l  or  a&s  of  parliament  in 
force  on  or  immediately  before  the  paffingof  this  aft.''  It  was  con- 
tended on  the  part  of  the  underwriters,  that  the  words  "  not  reqtdred 
tobe raftered," might beconftrued"note«^/^rftoberegiftered/*  . 
But  it  is  clear  from  die  context,  that  the  legiilature  intended  to  ufe 
the  wcwrds  "  not  required"  in  another  fenfe;  for  in  the  line  imme- 
diately preceding,  which  defcribes  the  prohibitions  of  the  aft,  the 
words  are  ^^  required  not  to  fail  without  convoy."  Thethiequeftioa 
is,  Whether  this  ihip  was  required  to  be  regiftered  by  any  flatute 
in  force  when  the  convoy  aft  pafled  ?  It  appears  that  ihe  is 
fore^  built,  that  fhe  was  purchafed  previous  to  the  timewhenthe 
prohilntion  took  place;  and  in  order  to  afcertain  whether  this  ihip 
being  Britijh  owned  is  required  to  be  regiftered,  or  not,  we  muft 
look  back  to  the  provifions  of  our  navigation  laws.  I^  -^indeed, 
thisfhipberequircKltoberegiflered,  havingdepartedfrom  ^Briiifk 
port  without  having  procured  herfelf  to  be  regiftered,  flie  is  for 
that  offence,  by  26  Geo.  3.  c.  60.^^  32.  ipfofaSio  forfeited.  We 
therefore  muft  be  thoroughly  fatisfied,  that  we  ftand  on  the  moft 
folid  grounds  before  we  hold  this  fhip  fubjeft  to  a  regulation,  by 
the  having  infringed  which,  if  ihe  be  indeed  fubjeft  to  it,  fhe  hi^ 
incurred  die  penalty  of  forfeiture.  I  fhall  not  dwell  upon  any  of 
the  afts  relative  to  navigation  which  were  paflcd  previous  to  the  • 
1 2  Car.  2.  But  it  maybe  obferved  in  general, thatitappearscleaily 
from  theuniform  tenor  of  all  the  early  aftsuponthefubjeft^  whether 
pafled  during  the  time  of  the  cuaymonwealdi  (a),  or  fubfequent  to 
the  reftomtibn,  that  the  polk^cf  tlui  legiflatureever  wastoconfine 
the  privil^fesof  our  trade,  as  fiir  as  was  confifhmt  with  the  extentof 
that  trade,  U>  Britijh  built  fbipping.   But  as  the  quantity  of  Briti/h 
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Duilt  fliipping,  at  the  feveral  periods  when  thofe  a^  were  pafled, 
was  not  adequate  to  carry  on  the  whole  trade  of  the  country,  it 
became  the  fecondary  obje6l  of  the  legiilature  to  confer  privil^ea 
-^^  on  foreign  built  ihips  in  Driti/h  o\%7ierfliip.  In  {Proportion,  however, 
as  Briti/h  built  fliipping  increafed,  the  privileges  conferred  on 
foreign  built  fliips  in  Briti/h  o¥nierfhip  were  from  time  to  time 
reftri&ed.  On  the  head  of  regidry  I  have  not  found  anything 
worth  dating,  until  the  paffing  of  the  1 2  Car.  2.  c.  1 8.  The  firft 
£e6lion  of  that  a£i  ^*  for  the  increafe  of  (hipping,  and  encourage- 
ment of  the  navigation  of  this  nation,  wherein  under  the  good 
providenceandprote6Uonof  God,  the  wcallli,  fafety,  and  ftrength 
of  this  kingdom  is  fo  much  concerned,''  ena6ls,  '*  that  no  good^ 
wjiatfbever  fliall  be  imported  into,  or  exported  out  of  any  <^  the 
lands,  iflands,  plantations,  or  territories  in  HisMajefty'spoileffion 
in  Afia^  Africa^  or  America^  in  any  other  ihips  but  fuch  as  do 
truly  and  without  fraud  belong  only  to  the  people  oi  England  ot 
Ireland^  dominion  of  JVcde&i  or  town  of  ^^ii;ic^  upon  Tweedy  or 
are  of  the  built  of  and  belonging  to  any  the  faid  lands,  iflands, 
plantatidhs,  or  territories,  as  the  proprietors  and  right  owneri 
thereof."  This  claufc  does  not  relate  to  the  European  trade,  but 
only  to  the  trade  with  the  Briti/li  fettlemcnts  in  Afta^  Africa^  and 
America.  The  effecl  of  it  is  to  give  the  privileges  of  that  trade  to 
all  fliips  whatever  owned  by  the  people  o{  England^  Ireland^  and 
fVales :  but  in  the  cafe  of  fliips  owned  by  the  people  ofanyBrOl/k 
lettletnents,  it  alfo  requires  tlmt  fuch  fliips  fliould  be  of  the  built  of 
thofe  fettlements.  The  third  fe&ion  which  relates  to  the  importa- 
tionof  goods  from  the  fettlemcnts  into  £;7^/a;ir/,/7'€/a;?d^  and  iVUd^ 
confines  that  privilegefblely  to  fliips  in  theowiierfliipofthoie coun- 
tries. The  eighth  fe6iion  prohibits  the  importation  of  goods  firom 
Ruffia  into  England^  ^c.  except  in  fliips  owned  by  the  pec^le  pf 
England^  ^r.,  and  alio  prohibits  the  importation  of  goods  of  the 
growth  of  Zi/r/f^,  except  iafliips£//^///// built;  unlefsinihqpsofthis 
built  of  the  place  from  whence  the  comnioditiescome,  orc^thefioit 
from  whence  they  are  moft  ufuallyfliippedfor  tranlportaficMi.  The 
tenth  ieftionthenetlabliflies  a  fpeciesof  rcgifter;  **and,for  preven- 
tion of  all  frauds  which  may  be  ufed  in  colouring  or  bujing  foreiga 
«fliips,^'  it  cna6ls  that  no  tbreign  built  fliip  fliall  be  deemed  an 
Engli/h  owned  ihip,  or  enjoy  tlie  i)rivilege  thereof,  until  flicli  time 
as  the  owner  fliall  have  made  the  fame  appear  by  oath  to  the 
chief  officer  of  the  cuftoms  of  the  port  w  here  the  ihip  is,  wlucli 
officer  is  thereupondireftedtogiveacertificatcof  her  being  ^jig^ 
ewned,  and  to  keep  a  regiflerof  all  fuch  ceitificatesashclbaUgiv^ 

and 
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and  mal^  a  return  thereof  to^the  chief  officers  of  the  cuftoms  in'       1 8ob« 
London.     Taking  the  whole  of  this  aft  together,  it  appears  to 
dcfcribe  what  are  Engiyh  built  fh]][)89  and  what  are  Engli/h  owned 
ihips ;  and  in  what  cafes  a  foreign  built  iliip  Englf/h  oMfned  ihall        I>of  r. 
have  the  privileges  of  an  Engli/k  ibip:  but  there  is  notfafing  which 
requires  any  foreign  fliips  to  be  i^ftered.   The  refult  of  the  aft  ' 
is,  that  a  foreign  built  fhip,  though  Engli/h  owned,  unleis  regiA 
tered  as  fuch,  ihall  be  treated  as  an  alien  fliip.     Though  it  was 
highly  politic  to  confine  the  privileges  of  Englijh  ihips  to  fuch  as 
ihould  be  regiftered,  there  ieems  to  be  no  reaibn  why  Engli/h' 
on  ners  ihould  not  be  allowed  to  carry  on  foreign  trade  under 
the  fame  advantages  as  foreigners,  and  liable  to  the  fame  duties. 
By  tlie  13  Sf  14  Car,  2.  r.  i  i.f.  6.  the  officers  of  the  cuiloms  in' 
all  the  ports  of  England  are  dire6lcd  to  give  an  account  to  the 
colleftor  of  the  port  of  London  of  all  foreign  built  ihips  in  their' 
ports  EngliJIi  owned,  for  whicii  certificates  have  b^n  granted, 
which  account  is  to  be  tranfinitted  to  the  Exchequer  and  there  to 
remain  of  record;  and  it  is  ena6led,  that  no  foreign  built  iliip  not 
purchafed  before  the  z il  of  OSiober  1 662,  and  expreisly  named  in ' 
the  iaid  account,  though  Engli/h  owned  and  manned,  ihall  enjoy 
the  privities  of  an  Englijh  ihip,  but  ihall  be  liable  to  alien  duties; ' 
with  ^hc  exception  of  fiich  ihips  only  as  ihall  be  captured  by  letters 
of  marque  or  repriiai,  and  condemned  in  the  Admiralty*     The 
15  Car.  2.  c.  T'f*6.  which  prohibits  the  importation  of  commodi-* 
ties  of  the  growth  of  jBi^rope  into  any  of  our  colonies  in  Afiicay- 
Afia^  or  America^  unleis  ihipped  from  England  and  in  En^i/h 
built  ihipping,  or  fuch  as  was  purchafed  before  the  ift  of  October ^ 
1662,  and  duly  certificated,  will  not,  I  think,  be  found  to  carry 
the  fubjeft  of  EngliJIi  Qwncrihip  beyond  the  preceding  aft.  The 
next  material  aft  is  the  7  4*8  Will.  3.  c.  22.  the  fecond  feftion  of 
which  prohibits  the  importation  of  any  goods  whatibever  into 
our  colonies  in  A/ia^  Aji-icq^  or  America^  in  any  fliip  but  what 
is  of  the  built  of  England^  Ireland j  or  the  faid  colonies :  and  tlie 
feventcenth  feftion  declaix^s,  that  no  ihip  ihall  be  deemed  or 
pafled  as  a  ihip  of  Engli/h  or  plantation  built  until  it  (liall  be  re-' 
giftered  by  the  owner  in  the  manner  and  form  direfted  by  the 
aft.     Ther^  follows  a  particular  provifion  for  tlie  regiflering  of 
prize  ihips  in  a  ipecial  manner ;  and  fmall  vcfieU*  of  a  certain    . 
deicription  employed  in  the  rivers  or  on  the  coafts  of  the  plaTitaf- 
tions  are  excepted  altogether-    This  aft  of  King  William  apply- 
ing only  to  the  plantation  trade,  left  the  employment  of  all  other 
ihips  not  engaged  in  that  trade,  whether  Briftjli  built,  or  foreign 
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tnuk  aod  Britijh  owned»  exa6kly  on  the  fame  fooling  at  they  flood 
bflfercu     Their  fituatiaa  &cins  not  to  have  been  altered  till  the 
{laffing  of  the  26  Geo.  3.  r.  6o.  on  which  the  prefent  qiusftion 
principtllj  depends.    After  the  beft  confideration  which  I  have 
been  able  to  give  that  flatute^  and  after  converfing  upon  it  with 
the  noble  lord  who  framed  it  (a)»  as  well  as  with  die  learned 
author  of  tBI^  Ireatife  (b)  to  which  it  gave  rife,  the  determinatioii 
I  have  come  to  is,  that  foreign  built  fhips  in  Briiijh  ownerlhip 
are  not  required  to  be  regiftered,  and  confequently  that  this  vef*^ 
diA  muft  ftaiKl*     The  preamble  of  that  a&  recites,  <^  that  it  is 
proper  that  the  advantages  hitherto  given  by  the  legiflatore  to 
i^ps  owned  and  navigated  by  His  Majefly's  fubjcAs  flionld  from 
thenceforth  be  confined  to  fhips  wholly  built  and  fitted  out  in 
His  Majeft/s  dominions."     The  legiflature  thereby  declared^ 
that  the  time  wsj9  then  come  when  the  policy  of  employing  J^r- 
tyk  built  ih^ping  exclufively  in  the  commerce  of  this  country 
might  be  employed  in  its  utnK>ft  extent  But  there  is  not  a  fing^e 
wovd  in  the  preamble  from  which  it  may  be  coUeAed  that  any- 
Other  than  Briii/h  built  fhips  are  required  to  be  r^lftered.  Tlie 
ftatttte  eQ«6i6,  that  after  the  lAdtAugti/l  1786,  no  fbrc^  built 
ihip  etxcepjt  prizes,  nor  any  fhip  built  upon  a  foreign  bottom, 
although  Brityk  owned,  ^^  fhall  be  any  longer  entitled  to  any  qf 
th^  priyil^ea  or  advantages  of  a  Britijh  buih  fliip  or  of  a  flup 
owned  by  Briti/h  ftib]e£ls,"  but  that  fuch  advantages  fhall  be 
confined  to  fhips  wholly  of  the  built  of  this  country  or  of  ibroe 
^  of  our  poficffions.     Tlien  follows  a  provifo,  that  nothing  in  the 
adi  contained  fhould  prevent  fuch  foreign  built  fhips  as  before 
the  I  ft  of  May  1786  were  Briti/h  owned  and  regiftered,  fixmi 
continuing  to  enjoy  the  privileges  which  they  had  before  enjoyed; 
hor  ^o  deprive  any  fhip  built  upon  a  foreign  bottom,  and  regii^ 
tered  before  that  day,  from  continuing  to  enjoy  the  privileges  to, 
ii4uch  fhe  was  then  entitled ;  nor  to  prevent  any  fuch  fhip  begun* 
to  be  repaired  or  rebuilt  before  that  day  from  being  rcgiftered 
under  the  a6l  by  virtue  of  an  order  of  the  commiffioners^  of 
cuftoms.     This  order  they  were  authorifed  to  grant  if  it  fhould 
appear  to  them  upon  oath  that  fuch  fhip  was  bon&J^de  ftnuided, 
being'tlie  f(^  property  of  a  foreigner,  or  that  fhe  W(|8  a  droit  of 
Aimircdiyy  and  under  eidier  of  thefe  circumflances  was  fold  to 
a  Briti/h  fubje^l,  and  was  fo  much  repaired  that  two-thirdstif 
h«r  were  Britijh  built     It  is  clear  from  the  laft  provifion  that 

(tf)  Lord  HavBkeJlntry^  aow  th«  £«!  of  LiverptoL      (*)  Rctv€*s  Law  •f  Shi^hg. 

'  the 
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tht  legiflature  meant  to  require  all  thofe  fhips  to  be  regiftered        i6oo. 
which  were  entitled  to  be  r^iftered,  and  to  prevent  thofe  Scorn. 
being  regiftered  which  were  not  required  to  be  regiftered.     On 


LoNa 

the  third  fe&ion  of  thii  a£l  much  reliance  has  been  placed.  ITie  Don. 
objeA  of  that  clauie  was  to  extend  the  r^ftry  introduced  by 
the  7  4*  9  ^*  3«  into  the  plantation  trade  to  the  European  trade. 
It  therefore  enafls,  that  ^^  all  and  every  £bip"  having  a  deck,  and 
being  of  fifteen  ton  burthen  and  upwards  and  JSriti/h  owned* 
fliftll  be  regiftered  in  the  manner  therein-after  mentioned.  It  i9^ 
quite  clear,  however^  that  this  daufe  muft  be  conftrued  accord- 
ing to  the  tenor  of  the  a£l,  and  muft  be  confined  to  fuch  ihips  as 
could  be  regiftered  in  the  manner  therein-aft^r  dire&ed ;  for  it  is 
impofiible  to  contend,  that  becaufe  the  legiflature  uiea  the  worda 
*'  all  and  every  Ihip,"  it  meant  therefiire  to  require  even  thofe  ^ 
fliips  to  be  regiftered  which,  as  appears  from  other  parts  of  th^ 
a&,  were  intended  to  be  prevented  firom  being  regiflered.  By 
the  fixth  £b£Uon  it  is  provided,  that  nothing  in  the  a&  fhall  eat^ 
tend  to  require  to  be  regiftered  any  fhip  of  war,  or  yeSA  belongs 
ing  to  the  royal  fiimily,  or  employed  in  inland  navigation.  And 
the  27  Gee.  3.  r.  19*  Jl  8.  further  provides,  that  vefiSds  hot  exceed* 
ing  thir^  tons  and  not  having  a  whole  deck,  and  fbldy  employed 
in  the  Neoafoundland  fifhery,  fhall  not  be  fubje&  to  be  regiftered. 
The  general  principle  introduced  by  the  26  Geo.  3.  being,  that 
aD  Briit/h  bidlt  fhips  fliould  be  regiflered,  it  became  neoefiary  to 
introduce  thefe  exertions :  and  I  am  of  opinion,  that  the  worda 
<<  not  re(piired  to  be  regiftered*'  employed  in  the  fbcth  fe^iion  of 
the  convoy  ad,  cannot  be  fatisfied  by  being  applied  to  thefr 
daufe^  fihce  the  fhips  thereby  excepted  from  the  neceffity  of 
obtaining  a  certificate  of  regiftry,  fixnn  the  nature  of  their  en^ 
ployment  can  never  be  in  a  fituation  to  require  convoy.  It  haa 
been  argued,  that  as  the  twenty-eighth  fe£tion  of  the  26  G^3« 
^.60.  has  given  two  forts  of  regiftry,  one  relating  to  Brit\/h  buih 
fliips,  and  one  to  foreign  built  fhips,  all  foreign  built  fhips  are 
therefore  within  the  meaning  of  the  latter  fort.  But  the  mean^ 
ing  of  the  legiflature  upon  this  head  is  clear.  It  had  been  de- 
clared that  all  foreign  built  fhips  Britijh  owned,  which  had  beea 
regiftered  previous  to  the  ift  of  May  1786,  fhould  continue  ta 
ecijby  certain  privileges ;  and  the  twentywninth  fe&ion  required 
diat  all  the  old  regifters  of  fuch  fhips  fiiould  be  ddivered  up  and 
new  ones  granted ;  it  is  obvioas,  therefore^  that  the  <^  certificate 
of  foreign  regiftry  for  the  European  trade,  Briti/h  property," 

p  4  men- 
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f  too.  mentioned  in  iedion  twen^-eight,  was  intended  to  apply  to  tbcrfb 
ihips  which,  though  foreign  built,  were  to  continue  to  enjoy  the 
privileges  to  which  their  former  regifter  entitled  them.     But  it 

Duff*  is  impoffibie  that  it  ihould  be  intended  to  apply  to  fuch  foreign 
built  ihips  as  were  not  regiftered  before  the  ift  of  Mey  17^9 
fince  its  obje6l  was  to  prevent  them  from  enjoying  the  privileges 
which  that  certificate  was  calculated  to  confer.  It  appears  from 
JReeve's  Law  of  Skipphig{a\  that  as  Britijh  built  fhips  only  were 
entitled  to  the  plantation  trade,  the  certificate  of  ^^  Britijh  plantar 
lion  regiflry"  was  adopted  by  the  dcfire  of  the  commiflioners  of 
the  cuftoms,  to  diflinguiih  thofe  ihips  from  foreign  built  ihips 
Britijh  owned,  whi<3i  were  entitled  to  the  Eitropean  trade,  and 
to  which  the  certificate  of  **  foreign  ihips  regiftry  for  the  £tt- 
ropean  trade,  Briti/h  property,"  was  given.  The  twenty-ninth 
&£iion  of  that  a£l  alfo  takes  a  difUn£iion  between  thoie  ihips 
which  are  required  to  be  regiflered  from  that  time,  viz.  Britijh 
built  ihips,  and  thoie  ihips  which  are  entitled  to  be  regiflered  in 
eoniequence  of  the  previous  certificate  of  regiflry  obtained  by 
diem ;  and  then  dire£ls  that  both  ihall  obtain  regifters.  Subfe- 
quent  to  this  a6i,  therefore,  all  thoie  ihips  which  are  entitled  to 
be  r^riflered,  are  required  to  be  regiftered,  and  the  thirty-iecond 
&ftion  of  the  a6l  fubje£is  them  to  forfeiture  in  caie  they  attempt 
to  proceed  to  iea  without  having  been  regiftered.  It  is  material 
to  obierve,  that  this  very  caie  ihews  in  what  manner  the  above 
Itatute  has  been  undcrftood;  for  if  the  ihip  which  was  the  iubjeA 
of  the  preient  infurance  had  been  required  to  be  r^iftered,  ihe 
would  not  have  been  permitted  to  clear  out  for  iea,  not  having 
in  fa6l  been  regiftered,  but  would  have  been  ieized  as  forfeited. 
Tlie  laft  fe6lion  of  27  Geo.  3.  c.  19.  which  was  pailed  for  the 
'  e^refs  purpoie  of  obviating  doubts  on  the  26  Geo.  3.  ihews  the 
intention  of  the  legiflature  that  the  latter  a6l  ihould  have  that 
conftru6lion  which  has  now  been  put  upon  it.  It  declares 
that  all  ihips  not  entitled  by  the  26  Geo.  3.  to  the  privil^es 
of  Briti/h  built  or  Btitijh  owned  ihips,  and  all  ihips  not  re- 
giftered according  to  the  faid  aft,  iliall,  although  Owned  by 
Britijh  fubje6ls,  be  deemed  alien  ihips  and  be  liable  to  the 
iame  penalties  and  forfeitures  as  alien  ihips.  It  is  not  faid  that 
ihips  not  r^iftered  ihall  not  be  navigated  or. owned  by  BHUJh 
fubjefts ;  a  BriliJIi  owner  of  a  foreign  built  ihip  may  engage 
in  neutral  trade,  and  will  be  liable  to  the  alien  duties,  Iwt 
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it  was  not  the  policy  of  the  legiflature  to  prevent  Briti/h  {ub*        i.Soo. 
je£U  firom  employing  foreign  (hips  in  neutral  trade,  in  as  ample.    ■" 
a  manner  as  they  can  be  employed  by  aliens.    The  34  deo.  3.;         ^^^ 
c  68.  contains  feVeral  provifions  for  granting  new  certificates        Durr. 
upon  a  transfer  of  property;  but  it  appears  to  me  to  proceed 
upon  the  fame  ground  as  the  26  Geo.  3.  and  to  r^ulate  thole 
cafes  only  in  which  a  title  to  a  certificate  having  bcsn  given,  a 
certificate  is  required  to  be  obtained,  and  in  which  the  parties 
obtaining  it  are  to  derive  fbme  advantage  firom  it* 

In  this  view  of  the  fubje£l  we  are  all  of  opinion,  that  the  ob- 
jeftion  taken  cannot  be  fupported,  and  therefore  that  the  ver- 
di6ls  mull  ftand. 

Per  Cw-ianh  Rule  difchargned. 


Parke  v.  Mears.  jMMijth. 

yS  EBT  on  bond  and  verdi6l  for  the  PiaintiiF  on  the  ifilie  of  non  a  b«nct  having 

eJlfaShmj  with  liberty  to  the  Defendant  ti-om  Lord  Eldim  ^"  *d*^^Jft"^ 
Qi.  J.  before  whom  the  cauie  was  tried,  to  move  to  fet  that  i>y  me  wttnefj, 
verdia  afide  and  have  a  nonfuit  entered,  if  the  Court  under  ^*\^„^  ^°*® 
the  following  drcumftances  fiiould  think  the  execution  of  the  room,  and  ihewa 
bond  was  not  fufficiently  proved.     The  bond  was  executed  in  d^foedu»°rttdl 
Ireland^  and  there  were  two  attefting  witrieflcs  to  it,  one  of  it  alio,  which  h« 
whom,  a  perfon  of  the  name  of  Hearne^  was  called  at  the  trial  In7h*pfefence 
to  prove  the  execution.     It  appeared  that  the  bond  had  been  of  ^^— Held 
executed  in  a  room  adjoining  to  that  in  which  Heame  was  a  e<Si  wiineft  to 
few  minutes  previous  to  the  time  at  which  he  was  defired  to  prove  the  execj^ 
atteft,  but  the  Defendant  himfclf  \^as  prefent,  and  heard  the  ^"^* 
attorney  requeft  die  witncfs  to  atteft  this  among  many  other 
deeds;  the  other  attefting  witnefe  however  was  ftill  in  the  room 
where  the  deed  had  been  executed.     It  was  proved  alfo  that 
Heame  knew  the  Defendant's  hand-writing,  and  that  the  De- 
fendant knew  he  was  acquainted  with  it,  and  that  the  Defendant 
himfelf  had  acknowledged  the  inftrument, 

BayUy  Seijt.  now  moved  fiM*  a  rule  ntfi  to  enter  a  nonfuit, 
and  contended,  tlmt  as  no  fiibfequent  acknowledgment  (a)  of 
the  inftrument  by  the  Defendant,  could  difpenfe  with  the  re- 
gular proof  of  the  execution  of  the  deed,  the  cafe  muft  ftand  as  - 

if 
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if  none  fiich  had  been  made ;  that  the  evidence  of  tieame  was 
infiiffieient,  as  he  was  not  present  at  the  time  of  the  exe- 
cation,  and  that  evidence  Ihould  have  been  produced  to  ^hew 
that  the  deed  was  not  complete  at  the  time  Heame  was  called 
on  to  atteft,  fince  if  it  was  complete  his  attefting  fubicription 
was  nugatory. 

But  tkB  Court  thinking  the  whole  might  be  confidered  as 
one  traniaAion,  hdd  the  execution  o£  the  bond  iiifficientljF 
proved,  (a) 

Bayletf  took  nothing  by  his  motion. 


{a)  In  the  cafe  of  Grellier  v,  Neale  and 
others,  PeaJ^i  N.P.Cdf,  146.  a  point  nearly 
•ntkfput  to  the  prtfem  decifion  feems  to 
have  arifcn.  There  **  to  prove  a  partner- 
(hip  deed  the  PlaintifPs  counfel  called  the 
fubfcribing  witne(s,  who  faid  (lie  did  not  fee 


the  deed  executed,  but  that  ?/e^l§  brought 
it  to  her  and  defired  her  to  put  her  name 
thereto  as  a  fubfcribing  witnds,  which  flie 
did,**  and  this  appears  to  have  been  deemed 
'  fufficient  proof  of  the  execution  of  the  deed 
by  NeaU, 


Junt  Iptb. 

Where  the 
PbintUr  enters 
an  appeariQce 
for  toe  Defend- 
ant under  the 
iiatute,judgment 
may  be  ii^ned 
wjihout  any  de- 
iniiid  of  a  plea. 


North  and  Another  v.  Lambert. 

IN  this  a6lion  the  declaration  was  filed  by  the  Plaintifis  on  the 
I  ft  oiMay^  and  notice  thereojF^ven  and  a  rule  to  plead  en<« 
tercd  in  due  time.  On  the  i6th  of  the  fame  month  the  De> 
fendant  having  entered  no  appearance,  the  Plaintifis  entered 
one  for  him,  and  iigncd  judgment,  without  demanding  a  plea. 

Shephnd  Serjt.  leaving  on  a  former  day  obtained  a  nile  ft^ 
fer  fetting  aiide  this  interlocutory  judgment  and  aU  fubfequent 
fMTOceedings  thereon  with  cofts,  on  the  ground-  of  a  demand  of 
a  plea  being  neceflary ; 

Mar/hall  Serjt.  now  fliewed  caufe,  and  contendedi  that  where 
the  Defendant  does  not  enter  an  appearance,  the  Plaintiff  has  a 
right  to  fign  judgment  without  demanding  a  plea. 

The  Court  on  inquiry  of  the  officers  found  the  pra&ice  to  be 
as  flatcd  on  the  part  of  the  Plaintiffs,  viz,  that  where  the  De- 
fendant does  not  appear,  judgment  may  be  iigned  without  any 
demand  of  a  plea,  (a) 

Rule  difchargcd  with  cofts. 


{a)  Rfg.  Gen.  B.  R,  T.  I  C.  a.  Heg.  Ce/i, 
C.JJ.M.  if 7.1  yoHtf  y.  lViikii»f9tt,  narnesy 
24^  aiid  Palk  V.  KendU,  %T.  R.  465.  But 
■where  ihc  Defendant  has  appeared,  judg- 
ment c^nut  I?  (igned  agitinft  him  without 


a  previous  deroand  of  a  plea,  though  he  has 
negleded  to  take  the  declaration  cut  of  the 
office.  N$tt  V.  Oldficld^  B,  R.  1  JT^  134. 
aiu!  JFblle  V.  Dent,  antt,  vol.  X.  p.  341, 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Walker  v.  Baylby  in  Error.  ^tr'^' 

THE  Court  of  Kif^s  Beneh  having  given  judgment  agaii^  if  judgment  for 
the  Plaintiff  in  error,  in  an  aaion  upon  an  attiMmey's  bill,  "^^^^^^^^ 
he  brought  a  writ  of  error  in  this  Courts  which  was  afterwards  be  affirmed  in  ih« 
non-proffed  and  the  judgment  below -affirmed.  S^fcouA"" 

Heath  now  moved  that  it  mififht  be  referred  to  the  derk  of  the  will  not  allow 
errors  to  compute  intereft  on  the  judgment  below,  from  the  day  '*  ''^^' 
of  its  being  entered  up  to  that  of  the  affirmance ;  and  obferved; 
that  the  cafe  of  Shepherd  v.  Maekreihy  2  H.  BL  284.  in  which  it 
was  firft  fettled  that  intereft  might  be  given  by  this  Court,  was 
aa  a^<m  on  an  attomej^s  bill. 

But  the  Com-t  iaid  that  fimilar  applications  had  been  fre- 
quently made  and  refiifed ;  and  that  the  Court  in  Shepherd  v, 
MacJcreth  did  not  advert  to  the  cireumftance  of  the  a6iion  being 
Inrottght  up<m  an  attorney's  bill,  their  attention  being  only  di- 
T«Aed  to  the  general  qtieftion.  Whether  intereft  could  be  given 
by  this  C^urt  or  not? 

^£^M  took  nothing  by  his  motion. 


Doe  ex  dem.  Banks  v.  Booth.  jumiiHt, 

I7»JECTMENT  for  three  toU-houfes  with  the  toll-gates  thereunto  The  trufteei  un- 
^  belonging.  The  caufe  was  tried  before  Rooke  J.  at  the  ^ring  ^ » turnpike 
aiSzes  at   Yojk^  when  a  verdi£l  was  found  for  the  leflbr  of  miCed  to  one  of 
the  Plaintif]^  fubjea  to  the  opinion  of  the  Court  on  a  cafe  which  ^«^*"»  ™°«b»- 

cees  lUCn  propor* 

ftated  in  fubfta^cc,  that  the  truftees  under  an  a6l  of  parliament  tion  of  the  toils 
made  in  the  i^  Geo  3.  for  repairing  and  widening  the  road  "'^"^j^T'h!! 
from  Halifax  to  SlieffiM^  by  deed  of  the  5th  Ap^l  1779,  ^  toiChoufes and 
confideration  of  100'/.  paid  by  tlie  leflbr  of  the  Plaintiff  to  the  ^^^"i;^^*  ^^';^ 
treafurcr  of  the  faid  road  according  to  the  dire6Upn  of  the.  fame  as  the  fum 
ftatute,  did  grant,  bargain  (a),  fell,  and  demife  to  the  leffor  jj*f  "f^ewj^^^ 
of  the  Plaintiff  fuch  proportion  of  the  tolls  arifing  from  the  fumnifedonthc 

credit  of  the  tolls., 
tbc  mortgagee  brought  ejeOment  for  the  f olUhoufes^  and  toll-gates,  in  order  to  repay  himfelf  {he  intereft 
due  to  hinv. — Held  that  he  might  welt  m^intjin  his  aAion,  notwithftanding  a  clauTe  to  the  a£l  that  aU 
the  mortgj^'^es  fhould  be  creditors  upon  the  tolls  in  equal  degree. 

(a)  This  wa?  icCorJina;  rt>  the  form  of  ths  mortgage  inferud  va  the  aft,  page  743. 

road 
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I  Soo.        1^0^  A^d  of  tke  turnpikes  and  toll-houfes  for  cdle£ling  the  fame, 
■  (being  the  premifes  mentioned  in  the  declaration,)  as  the  iaid 

t>oxex.dem.    fum  of  lool.  ihould  bear  to  the  whole  fum  due  and  owing  on 
V.  the  credit  thereof,  to  be  holden  from  the  5th  of  April  1779 

Booth.  during  the  continuance  of  the  above  ftatute,  till  the  faid  fum  of 
looi.  with  intercft  at  5/.  per  cent,  ihould  be  paid;  that  the  iaid 
looL  with  four  years  intereft  up  to  the  5th  of  April  1 799  is  ftill 
due;  thflt  the  fum  of  3600/.  10;.  is  the  whole  principal  monq^ 
due  and  owing  on  the  credit  of  the  iaid  tolls  and  the  turnpikes 
azid  toll-houies  for  colleding  the  fame ;  that  the  iaid  tolls,  turn- 
pikes, and  toll-houies,  on  the  22d  o{  September  17989  were  de- 
miied  to  the  Defendant  for  two  years  from  the  ifl  of  0£iober 
1 798  at  303/.  per  anmtsn^  and  that  he  is  now  in  poileffion  therec^ 
and  has  paid  all  rent  due ;  that  the  cofts  of  procuring  th.e  above 
a£l,  as  alio  of  procuring  another  a6t  of  38  Geo*  3.  for  continuing 
the  iame  for  21  years,  have  been  paid,  except  [the  fum  of  12/i 
for  payment  of  which  the  treafurer  has  fufScient  money  in  (lis 
hands ;  that  there  is  due  to  other  mortgagees  of  the  iaid  toUa, 
turnpikes,  and  toU-houics,  three  years  intereil  on  the.  ieveral 
fums  iecured  to  them  by  their  re^e^ve  mortgages  up  to  the 
5th  of  OSiober  laft,  and  to  fome  of  them  four  years  intercft ; 
that  one  year's  intereft  on  the  faid  fuip  of  100/.  due  the  5th^o^ 
April  1796  was  in  Ma;rch  1799,  and  before  any  intereil*  had 
been  paid  to  any  otlier  creditors  or  mortgagees  on  the  tolls  due 
in  1796  tendered  to  the  leflbr  of  the  PlaintifE  being  as  much  as 
had  or  has  been  paid  to  any  of  the  other  mortgagees,  which  he 
then  refufcd,  infifting  on  the  whole  intereft  being  paid ;  that  the 
intereft  which  became  due  in  1797  and  fince,  has  not  yet  been 
paid  to  any  of  the  creditors  or  mortgagees,  there  not  being  iut 
fjcient  money  to  pay  the  lame  and  what  is  due  for  the  repairs 
of  the  road ;  that  at  the  time  when  the  &je£lment  was  ierved,  the 
treafurer  had  in  his  hands  58/.  more  than  fufticient  to  .pay  the 
cofts  of  procuring  both  the  above-mentioned  a6ls ;  that  the  lefibr 
of  the  Plaintiff  gave  notice  to  the  Defendant,  that  the  ejeflment 
was  brought  for  the  purpoie  of  recovering  the  poflefBon  of  the 
toU-houfcs  with  the  toll-gates  thereto  belonging,  to  the  intent 
that  the  IMaiiitiff  might  pay  and  apply  the  money  arifing  from 
the  toll-gate^  in  difchargo  of  the  intereft  due  upon  the  fum  of 
icc/.  by  him  advanced  on  the  credit  of  the  toll5  arifing  from  the 
ilJiid  toll-gates,  and  not  to  recover  fuch  pofleffion  to  reiniburie 
)iim  the  iaid  principal  fum  of  fee/,  fo  advanced  as  afci*ciaid,  or 
any  part  thereof. 

Wtniavm 
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Williams  SerjU  was  to  have  argued  in  iiipport  of  the  verdiA^        1 800. 
but  the  Court  called  on  the  o0ier  fide  to  begin.  

Cia^on  SerjU  for  the  Defeidant     This  eje^ment  cannot  be    ^  b/^^^*"' 
iupported,  being  contrary  to  the  ^)olicy  of  the  a&,  of  parliament.  v. 

The  truftees  and  the  leffor  of  the  PlaintiflF  do  not  ftand  in  the  ^^^^"^ 
relation  of  a  common  mortgagor  and  mortgagee,  for  the  truftees 
do  not  a£l  for  their  own  benefit  but  for  the  benefit  of  the  pub- 
lic. In  page  735  of  the  a&^^  the  trufiiees  are  authgrifed  to  re- 
moye,  alter,  or  diicontinue  the' turnpike  gates  or  toll-houies  or 
any  of  them  as  they  fiiall  think  expedient,  .and  in  page  738  they 
are  *^  authorifed  and  empowered  from  time  to  time  us  they  fhall 
think  proper  to  lefien,.vary,  or  alter  all  or  any  pait  or  parts  of 
the  tolls  thereby  granted  at  all,  any,  or  either  of  the  turnpikes 
within  tlieir  rcQ>e£live  diftri6ls,  and  to  raife  the  lame  again  fo 
as  they  do  not  exceed  the  tolls  by  that  a6l  granted,  and  fo  as 
luch  r(vlu£iion  be  with  the  conlcnt  of  the  ieveral  perfoiis  who 
Ihall  be  entitled  to  three-fifth  parts  of  the  money  then  due  on 
the  credit  of  the  tolls."  Thefc  difcretionary  powers  in  the  truf^ 
tees  however  will  be  nugatory,  if  ihe  mortgagee  may  at  any  time 
take  into  bis  own  hands  the  management  of  any  of  the  toll-gates 
when  recovered  by  a£iion.  Indeed  in  page*  739  the  truftees 
are  einpowercd  to  leafe  the  tolls  for  three  years,  and  apply  the 
money  arifing  therefirom  in  fuch  manner  as  the  tolls  fb  leafed 
are  dire6lcd  to  be  applied ;  now  if  the  Plaintiff  recovers,  the 
above,  provifion  of  the  a£i  will  be  altogether  fuperfeded,  fince 
the  kafes  granted  under  it  will  be  of  no.  avail.  Befides,  in 
page  745,  it  is  dire£led  that  all  perfbns  to  whom  any  mortgage 
fliaU  be  mode  under  the  a&^  Ihall  in  proportion  to  the  fum  men- 
tioned in  the  mortgage  be  creditors  on  the  tolls  in  equal  degree 
one  with  another,  ^^  and  ihall  have  no  prefigrence  in  reipe^  of 
the  priority  of  any  money  advanced."  But  if  any  one  mort- 
gagee be  allowed  to  recover,  he  will  thereby  gain  a  priority 
defied  him.  by  the  a6t.  In  Fairtiile  d.  Myther  \*  Gilbert^ 
2  T.R.  1 7 J.  which  was  nearly  fimilar  to  this  cafe,  the  words  of 
^r.  Juftlce  AflJiur/i  are,  "  if  any  creditor  had  a  power  to  enter 
and  take  poffeifion  of  the  toll-gates  he  would  ^n  a  priority 
which  the  a£l  has  denied^  and  it  is  y&cy  fit  that  this  fhould  not 
be  taken  out  of  the  hands  of  the  truftees,  becaufe  they  are 
truftees  for  all  the  creditoi*s,  and  were  confidered  by  the 
legillature  as  the  moft  proper  perfbns'  to  have  the  whole 
xnanagement  of  every  thing  to  be  done  in  purfuance  of  the  • 
»cl:    it  WQs  forcfeen  that   the  whole  fum  waiitc?d  would  not 

be 
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1 800.       ^  advanced  by  any  one  perfon,  and  therefoie  for  th^  enoou'- 
.  ragement  and  fecurity  of   all  peribns  who  w^re  willing  to 

Doe  ex  dero.  -  aovanoe  money,   it  was  necefikry  that  the  colleAion  of  the 
\  toils  fhould  remain  witii  the  tmftees,"     It  is  tme  that  in  that 

Booth.  ^aSd  the  toll-houfes  and  toll-gates  were  mortgaged  as  well  as  tke 
tolls,  though  the  words  of  the  a£);  only  euthorifed  the  truAesa 
to  mortgage  the  latter ;  but  it  ihould  item  that  under  a  powtt* 
to  mortgage  die  tolls,  a  power  to  mortgage  the  toU^tea 
as  incident  to  it  would  pa(s;  and  though  fome  ftrefs  waa 
laid  upon  this  objeAion  by  the  Court,'  yet  the  principal 
ground  of  the  decifion  feeras  to  have  been  the  inccmvenienoe 
which  would  enfue  if  any  one  mortgagee  were  permitted  ta  ts^c 
the  toll  into  his  own  hands.  Beiides,  the  kflbr  of  the  Plaintiff 
is  only  entitled  to  a  proportion  of  the  tolls  and  toll-houfes.  If 
therefore  he  were  to  recover  fuch  proportion  only,  he  would  n^ 
thereby  be  authorifed  to  coUeA  more  than  that  propoition  of 
(he  toUs,  not  being  agent  for  the  other  creditors :  and  it  woidd 
be  impoffible  from  the  nature  of  the  thing  to  colleft  that  pro- 
portion only.  If  it  be  contended  that  the  morlgi^ee  wOl  be 
i^ithout  remedy,  it  may  be  aniwercd,  that  the  truftees  are  like 
other  public  officers  liable  to  be  puniflied  for  any  miffi{^lica* 
tion  of  the  money  entrufted  to  them ;  or  the  mortgagee  msey 
recover  his  prcportion  when  colleAed  in  an  action  for  money 
had  and  received. 

Lord  Eldon  Ch.  J.  The  cafe  of  Fairtitle  v.  Gilbert  admits 
all  that  is  neceflSwy^for  the  leflfor  of  the  Plaintiff  io  contends 
The  mortgage  executed  in  that  eafe  was  a  mortgage  of  the 
whole,  not  of  any  aliquot  part;  and  the  toll-honfes  and  toll- 
gates  were  alfo  infcrted  in  the  mortgage,  though  the  a6l  oriy 
authorifed  the  truftees  to  mortgage  jthe  tolls.  The  queftions 
made  were;  ift,  Whether  the  truftees  had  any  audborky  to 
-  mortgage  the  toU-houfes  and  toll-gates?  And  2dly,  if  they  bad 
not,  Whether  they  were  not  eftc^ped  by  their  own  deed  ?  The 
Court  held  that  the  a£l  gave  no  authority  to  mortgage  die  toll- 
houfes  and  toll-gates,  and  that  as  the  truftees  were  not  a^ing 
for  their  own  benefit,  but  for  the  benefit  of  the  public,  they 
were  not  eftopped.  It  was  there  argued  that  the  only  mode  rf 
effeftuating  the  conveyance  of  the  tcdls,  was  to  enable  the 
truftees  to  mortgage  the  toll-gates.  But  in  anfwer  to  this, 
Mr.  Juftice  AJhhurJl  obferved,  that  "  the  aft  eicprefily  gives 
"  the  truftees  power  to  mortgage  the  tolls,  but  the  rea{<m  why 
"  it  does  not  give  them  a  further  power  is,  becaufe  no  creditor 
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'*  is  to  have  a  preference.     Now  if  any  creditor  h^  a  power  to       1 8oa 

•*  enter  and  take  pofleffion  of  the  toU^^gates  he  would  gain  a       

**  priority  which  the  aft  has  denied/'  But  why  would  he  have  ^BA^ifr"' 
gained  a  priority  ?  Becaufe  the  mortgage  was  a  mortgage  of  all 
the  tolls,  not  of  any  proportion :  for  I  deny  that  in  the  latter 
cafe  any  priori^  would  have  been  gained,  fince  the  IdTor  of  the 
Plaintiff  would  become  the  bailiff  of  the  reft  of  the  creditors  as 
to  all  except  his  own  proportion.  It  wag  thought  that  if  a 
power  had  been  giTcn  to  mortgage  the  toll-gates  a  difficulty 
would  have  arifen,  by  giving  a  preference,  which  was  contrary 
to  the  intention  of  the  a£L  But  it  does  not  appear  to  me  that 
this  dii&culty  would  have  arifen  even  if  fuch  a  power  had  been 
given.  For  I  (hould  have  been  inclined  to  hold,  that  whatever 
were  the  form  of  the  demife,  it  could  only  operate  fb  as  to 
efie£tuate  the  a& ;  that  is,  fo  that  every  other  creditor  ihould 
receive  his  due  proportion,  for  which  purpofe  the  mortgagee 
muft  have  ftood  in  the  fituation  of  bailiff  or  truftee  for  all  the 
other  creditors.  The  a6l  in  this  cafe  however  feems  calculated 
to  meet  the  very  difficulty  which  the  Court  there  felt :  for  this 
u&  empowers  the  truftees  ^^  to  demife  or  mortgage  the  faid  tolls 
*'  or  any  part  or  parts  thereof  and  the  turnpikes  and  toll-houfes 
**  for  collefling  the  fame  {ay*  If  any  one  perfon  advanced  the 
whole  fum,  then  the  whole  was  to  be  mortgaged ;  if  feveral, 
then  the  form  of  the  mortgage  inferted  in  tMe  a6l  fhews,  that 
each  creditor  was  to  have  in  mortgage  only  fuch  proportion  of 
the  tolls  as  the  fum  advanced  by  him  Ihould  bear  to  the  whole 
ium  advanced.  All  the  difficulty  thei^efore  fuggefled  in  the  ar- 
gmnent  of  the  cafe  in  the  Kin^s  Bench  is  obviated  by  this  86b. 
For  this  aA  does  contain  a  power  to  demife  the  toll-houfes  and 
toU-gates ;  and  it  was  admitted  in  the  King* s  Bench  that  if  tlie 
aA  in  that  cafe  had  contained  fuch  a  power,  tlie  ejedment  nught 
have  been  maintained :  at  the  fame  time  this  a^  cures  the  dif- 
ficulty which  was  thought  to  be  the  cofifequence  of  allowing  an 
^eftment  to  be  maintained,  by  requiring  that  a  proportion  of  the 
tolls  only  fhould  be  mortgaged  to  each  creditor,  liiere  is  a 
great  difference  between  a  d^Hnife  of  tolls  and  of  toU-houfes. 
Tlie  former  only  gives  a  perfbnal  intereft,  in  ref{>ed;  of  which 
an  a£iion  for  money  had  aiid  recdved  may  be  maintained,  tli^ 
latter  gives  an  interefl  in  land  which  is  widiin  the  ftatute  of 
mortmain.     The  truftecs  in  this  cafe  have  executed  an  indenture 
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tmder  the  a^  the  effeA  of  which  was,  to  transfer  the  title 
veiled  in  them.  Being  anthorifed  to  grant  a  refd  interell  m 
the  toU-houfes,  all  the  con&qaences  of  law  muft  attach  tpon 
that  intereft  iinleis  occluded  by  the  a£t;  and  it  is  not  for  this 
Court  to  fay  that  the  l^ilature  ought  to  have  reftrained  the 
mortgagee  from  feeking  his  remedy  by  geAment.  The  money 
advanced  by  the  mortgagee  would  be  very  ill  fecured  if  his  <mly 
remedy  ikras  either  an  application  to  the  vindiAive  power  of  the 
Ciurt  of  Kiti^$  Bench,  or  a  fuit  in  Chancery  in  which  all  the 
other  thirty-five  m(Htgagees  muft  be  made  parties.  With  re- 
fpe£i  to  the  a&ion  for  money  had  and  recdved,  it  would  be  a 
fufficient  defence  for  the  truftees  to  fliew  that  they  had  diC> 
tributed  all  the  money  i  received  according  to  the  provifions  of 
the  acl. 

Per  Curiam,  Judgment  for  the  Plaintiff 


Jumt  IXii. 

In  tiefptis  for 
alTauh  and  bat* 
t^ry  and  not 
iguiUv  pleaded* 
the  jury  are 
not  at  liberty  to 
rake  into  con- 
li'leratioii  the 
circumftances  of 
the  alTiulr  and 
bane"')',  with  a 
view  to  reduce 
the  verdid  be- 
lc)\v  the  amount 
rf  I  he  ditnoage 
usually  futiain- 
ed,  if  thole  cir- 
cntnftancei  could 
huve  been  plead- 
ed 


Watson  v.  Chbwtie. 

^1  Trespass  for  aflaulting  and  beating  the  Plaintiff  Plea  not 
guilty.  At  the  trial  it  appear^  that  the  Defendant  was 
the  captain  of  a  fhip,  and  the  Plaintiff  one  of  his  crew ;  that  the 
Plaintiff  while  under  the  Defendant's  command  had  bem  ib 
feverely  beaten  by  order  of  the  Defendant,  that  he  had  ever 
iince  that  time  been  in  a  ftate  of  extreme  ill  health,  and  was 
likely  to  continue  fo  during  the  reft  of  his  life,  which  he  was  m 
fome  danger  of  ultimately  lofing  in  confequence  of  the  aflault 
On  th^  other  hand,  it  was  offered  to  be  ihewn  that  the  beating 
in  queftion  was  given  by  way  of  puniflunent  for  mifbehaviour  on 
board  the  fliip,  and  it  was  iniifted  that  the  conduct  of  the  De- 
fendant at  the  time  of  the  affault  being  neceffarily  in  evidence 
proved  that  mifbehaviour. 

Lord  Eldon  Ch.  J.  before  whom  the  caufe  was  tried,  dire&ed 
the  jury,  that  the  only  queftions  for  their  confideradon  were^ 
Whether  the  Defendant  was  guilty  of  the  beating  ?  and  what 
damages  the  Plaintiff  had  fuftained  in  confequence  of  it?  that 
although  the  beating  in  queftion,  however  fevere,  mig)it  p<»lEb^ 
be  juftificd  on  the  ground  of  the  neceflity  of  maintaining  difidr 
pline  on  board  the  fbip,  yet.  that  fuch  a  defence  could  not  be 
reforted  to  unlefs  put  upon  the  record,  in  the  fhape  of  a  special 
juftification  ;  that  the  Defendant  had  not  faid  on  the  record  that 
ilii^  was  difcipline,  or  juftified  it  on  any  ground  ;  that  much  evil 
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beyond  the  inere  aA  of  wrong  had  been  aftuaUy  iuflered ;  which       iSoo. 
e?il  had  been  occafioned  by  a  caule  which  the  Defendant  adr       ■ 
mitted  he  could  not  juftify;  that  in  hit  Lordfhip's  judgment      Watson 
therefore  the  evil  aAually  differed  in  oonfequence  of  what  was     CaiLitTit. 
not  juftified  ought  to  be,  oompeniated  for  in  damages;  that  die 
jury  fhould  give  damages  to  the  extent  of  the  evilfu£fen9dt  with* 
out  leflening  them  on  account  of  the  drcumftances  imder  which 
it  was  infli6led ;  that  if  they  gare  damages  beyond  a  competi* 
Cstion  for  the  injury  aAually  fuftained  they  would  give  too 
much,  but  that  if  they  gave  left  they  would  not  give  enoughs 

The  jury  found  a  verdift  for  $Qol.  being  all  the  damages  laid 
in  the  declaration. 

Shepherd  Serjt.  now  moved  for  a  rule  calling  on  the  Plaintiff 
to  fliew  caufe  why  this  verdict  fliould  not  be  let  afide  and  a  new 
trial  be  had,  on  the  ground  of  the  damages  behig  exceffive,  and 
becauie  the  jury  ought  not  to  have  been  direAed  to  exclude 
fixHn  their  confideration  tbofe  drcumftances  which  tended  to 
Ihew  the  neceffity  of  that  puniihment  being  infli^ed  which  was 
the  caufe  of  the  a6kion;  for  that  although  the  Plaintiff  might 
perhaps  be  entitled  to  fome  damages,  fince  the  drcumftances 
alluded  to  did  not  amount  to  a  legal  defence^  yet  the  Defendant 
had  a  right  to  the  benefit  of  thofe  drcumftances  by  way  of 
mit^atkm.  (a) 

But 

(«)  upon  tfait  (Ujed  there  feems  ta  be  deed  Co  early  ei  21  Jff,  S.  ia  treTpeft  ftiaft 

fiMne  contradidion  in  the  books.    Thus  in  ttamfum  frt^tt  and  not  gtiiky  pleaded,  where 

tfwm§fi  and  mm-afftmpjit  pleaded,  a  diT-  '  the  Defendant  offered  to  (iVe  in  evidence 

Safft  WM  ff*mj^*^  in  evidence  by  Halt  that  the  trefpeft  was  committed  by  hie 

Ch.  J.  ki  mitipdoo  of  damages ;  though  cattle  through  the  de£iult  of  the  PUintifTs 

Im  fidd  that  txmtrttvit  ought  to  have  been  tecei,  and  this  evidence  was  reje^ed  be- 

lit  y  fill     MUi  V.  Chm^mmMt  %  Lru,  8 1 .  caiiie  the  matter  ought  to  have  beeofleadtdp 

la  fike  manner  a  releafe  was  admitted ;  the  Defendant's  counfel  urged  that  it  m^^ 

Batkfrrd^,  Ciarh,  X  8iJ.  136.    And  SUi  be  received  m  midgstion  of  daaaigess  but 

QtL  J.  in  cafe  for  words  aOowed  the  truth  SbtiUy  J.  would  not  allow  it,  left  the  pitj 

of  the  wot^  to  be  given  in  evidence  in  fliould  be  induced  to  find  a  veidid  con- 

Bidgalion  of  itemages.     SmOkiei  v.  Dr.  trary  to  la^  and  thereby  incor  an  attaint. 

ffsrrtfm^  X  LJ,  Ray.  7117.    But  the  more  Ktiiw,  003.  h.    Subfequent  to  the  cafe  ct 

iddboabte  rule  feems  to  have  been  laid  Smittiet  ▼.  Dr.  Hmrrtfiny  vis.  in  Mit^ 

4o«D  by ^rvM Baron, in  a  cafe  cf  Demmh  v.  xy  Gm.  a.    ZarCh.  I.  refeTed  to«allowth« 

TMmRm,  An,  De.  1716.  f^M.  Abr.  tit.  Evi-  truth  of  words  ^oken  to  be  proved  in  miti- 


m»t  Q*  M  P^*  '^*  ^^  ^  ^*  ^  words     gation  o£  dameges,  laymg  thst  at  a  meet* 
"  '  'ID  admit  any  thing  in  evidence  which     ing  of  all  the  judges,  ahirge  majority  of . 


cohifti^tlie  words,  thopgh  in  mi-  them  had  determined  not  to  allow  it  in 

t%Btidii  of  damages  on^  ;  Ciying,  "that  futurfi  but  that  it  fliould  be  pleaded,  and 

My  thnit  which  tended  to  fliew  a  |irovo^  that  thb  was  nowa  general  rule.  Umdervnti 

Sttioo  or  any  tran(kdion  between  the  parties  v.  Parh^  %  Sir.  1  ftoo.    in  fupport  or*  that 

pving  oceanon  foe  fpeabng  the  worda  was  part  of  the  propofition  bid  down  by  Pries 

^oper  in  the  Deiendant  to  make  out,  it*  Baron,  that  what  cannot  be  pleaded  may 

»/e  thefi  matkrt  $amtkJiptiadid,"*    Ip^  be  given  io  evidence,  the  cafii  of  Co^u  v. 

VOUII.                                                    C  Bniy 
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1 8oo.  But  The  Court  were  of  opinion  that  his  Lordfhip's  dire£U<Hi 

■  WM  perfe£Uy  right  in  point  of  law,  and  that  it  did  not  aippear 

Watsoh      f^^^  ^^  report,  that  the  damages  given  by  the  jury  were  ex- 
CsMiTic.     oeffive. 

Shepherd  took  nothing  by  his'motion. 


JSertyt  iiMod.  aja.  may  be  referred  to,  that  ihofe  matters  mi^ht  be  given   «  <vi. 

where  it  wai  laid,  that  in  tretbaik  for  crimi-  dence  in  mitigation  of  d:image5.     Fid,  ttm, 

nal  Gonveriation  with  the  Plaimifrs  wife,  Bingham    v.    CartiMuUt    C9r,  Bull.  M^. 

licence  of  the  hufbaod  or  the  bad  charadter  N.  P.  337. 
of  the  wife  could  not  be  pleaded  in  bar,  but 


if  ^IaVs.  Marsh  v.  Hutchinson. 

3  Camph.  124. 

An  Bm^jAmam    rpHis  was  an  a^on  for  goodg  ibid  and  delivered  by  the  Plaia* 
famo^of  the  *         tiff  to  the  Defendant.     Plea  non  qjffumpJU. 
BriHft  Govern.       fhe  caufe  was  tried  before  Mar/hall  Seijt.  at  the  ftiinmer 
ITfOTeisncol^^t^ir  affizes  for  Norfoik  1799:  the  Pkintiff's  demand  was  for  ooak 
•nd  hiving  landa  fiippUed  to  the  Defendant  during  the  laft  three  or  four 
ceOatioiiof  bis    and  the  defence  was  coverture.      It  appeared  that  tlie 
empbyment       fendant's  huiband  was  an  Engli/hman ;  that  in  1 783.  he  left  flat 
of  war  between    country,  and  had  occaiionally  been  here  fince  that  period ;  but 
the  twocoun-      ^j^^  about  ten  years  ago  having  purchafed  the  appointment  of 
wife  and  family    agent  for  the  Englijh  packets  at  the  BriU  in  Holland,  he  had 
Tut^dnSo  refided  there  ever  fince ;  that  he  was  poffeffed  of  madder  grouodft 
refide  abroad,      in  that  country,  from  the  cultivation  of  which  he  derived  ooifc- 
^thi  wSTnot  fiderable  profit ;  that  on  the  irruption  of  the  R^nch  intD  Hot- 
liaWng  repre-      Uuid  in  17959  his  employment  as  agent  having  cealed,  he  6ot 
^/^./!if*L"  ^  Defendant  together  with  his  wife  and  family  to  refide  indiM 
not  liable  to  be    country,  but  remained  himfelf  in  Holland  to  look  after  hia  nda^ 
"    ^  "^         der  grounds,  and  aUb  with  a  view  to  recover  his  fituation  if  the 
intercourfe  between  England  and  Holland  Ihopld  be  re-^eftablili- 
ed ;  that  the  Defendant  lived  at  Aylfham  in  NorfiMj  and  wai 
there  coufidered  to  be  a  married  woman.  Upon  thid  the  Plain- 
tiff's counfel  infilled  that  the  Defendant's  hu(band  being  deni- 
ciled  in  a  foreign  country  from  which  he  was  npt  likely  ta  reCiilSi 
the  Defendant  muft   be  treated  as  a  feme^e^  and  therefeie 
capable  of  making  contrails  to  bind  herfeUl      Tlie  learned 
Sei}eant  direAed  the  jury  to  afcertain  the  amount  of  the  de- 

13  nundf 
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mand  I  but  conceiving  that  the  Defendant  had  fuffidently  proved        1 800. 
her  coverture,  and  that  her  hulband's  reiidence  in  Holland  did      ■  ' 

JL.M 

not,  under  all  the  circumftances,  enable  her  to  bind  herfelf  by       ^a^«« 
her  own  contraft  as  a/eme-^ole,  nonfuited  the  Piaintiffi  with    Hctcbiwion. 
liberty  to  move  to  iet  that  nonfuit  afide,  and  enter  a  verdicl  for 
the  PlaintiiF  to  the  amount  afcertained  by  the  jury. 

Accordingly  in  Michaelmas  term  laft  a  rule  nt/l  having  been 
obtained  for' that  purpofe, 

'  Sellon  Seijt  ihewed  caufe,  and  after  obferving  that  the  cafes 
refjjefting  coverture  might  be  divided  into  two  dafles,  firft,  that 
of  feparate  maintenance  feciu^  to  the  wife ;  fecondly,  that  which 
proceeded  on  the  old  exceptions  of  abjuration,  and  exil^ ;  faid, 
that  he  fhould  difinifs  the  confideration  of  the  former  altogether : 
with  refpeA  to  the  fecond  clafs  he  argued,  that  the  principle  on 
which  they  proceeded  v/as,  that  the  hufband  had  it  not  in  his 
power  to  return  to  this  country.      Margery  Wn/land's  cafe, 
Jft^ej/j  Plac.-Parh  66.  ^Lady  MblUtck^^  cafe,  10  JBrf.  3.  53.  ^hf;U 
Belknap^s  cafe,    i  H,  4.  x .  a.      Countefs  of  Portland  v.  Prodgers^ 
2  Vem.  104.   Spaframv,  Camdhers^  cited  2  JW.  119.7.  i  T./J-y. 
He  obferved  that  the  more  modem  authorities  had  been  deter- 
mfaied  on  the  foundation  of  a  cafe^  upon  which  more  ftrefV  had 
been  laid  than  it  deferved ;  namely,  Deerly  v.  the  Duchefs  o/Ma^ 
tttrine^  I  Salt.  T16.  2Salk.  646. ;  for  that  in  ia£i  that  cafe  was 
not  dedded  on  st  prmdple  t)f  law  button  an  equitable  point  of 
pra6tice :  the  reporter  himfelf  having  entitled  it  in  the  margin, 
^  New  Trial  not  granted  for  miflake  in  point  of  law,  againft  the 
^qoity  of  the  cafe;'*  that  it  was  alfo  thrown  out  ther^  thiat  the 
hufband  Vras  an  aUen  and  that  a  divorce  might  be  intended,  and 
ildfeed  LardCamden  in  the  cafe  of  Qd/lin  v.  Wilcoct^  2  Wilf.  308^. 
IumI  dedared,  that  <<  the  jury  in  the  cafe  oi  Deerly  r.  the  Duchefs 
ifMoamHne  were  liable  to  an  attaint ;"  that  moreover  in  ?l^jfj^<f 
t:  Ducheffkde  Pienne,  Efp.  Caf  N.  P.  554.      Franks  v.  Ducheffe 
eb Pienne^ib.  587.  mADe  GaiUon  v.  VAigle  (a),  the  diflinaioiv 
was  taken  that  the  hufband  was  an  alien;  that  in  thofe  cafes 
tkere  was  a  complete  defertion  of  the  kingdom  by  the  hufband, 
4aid  no  animus  revertendi  to  be  prefumed,  whc^reas  the  hufband 
in  the  prefent  cafe  being  an  Engli/hmanj  muft  be  prefumed  to 
hare  the  animus  revertendi. 

» 

(«)  Aniti  X  vol.  357. 
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i8oo«  '  Lens  Serjt  carUri  argued,  that  as  in  tHis  ca&  It  did  not  appear 
that  the  Defendant  on  the  one  hand  reprefented  herielf  as  a 
fingle  woman,  or  that  the  Plaintiff  on  the  other  knew  the  circam- 
HoTCMiNsoK.  ftances  of  her  fituation,  the  queftion,  Whether  the  ktter  wer» 
entitled  to  fue  the  former  as  a  fingle  woman?  muft  depsiid  upon 
a  found  conftruAion  of  that  modification  of  the  rule  of  laMr» 
that  9L/eme<overt  cannot  be  fued,  which  had  already  prevailed; 
that  the  firft  dais  of  cafes  alluded  to  on  the  other  fide,  proved 
that  the  general  rule  of  law  was  fulgeft  to  modification.;  and 
tfaitf  the  iecond  dafii  of  caies,  ibme  of  which  were  as  andent  as 
the  time  of  JSdaxrr^  the  firft,  were  in  principle  dire^y  applica- 
ble to  the  preient ;  that  principle  being,  that  where  the  huiband 
is  bqrotid  the  procefi  of  the  Courts  and  therefore  not  amenable 
to  them,the  rule  of  law  ceaies,  that  the  liability  of  the.wifeiatraaa- 
ierred  to  the  hufband :  that  though  in  Deerhf  v.  the  Duck^  fjf 
Mazarine  one  point  decided  was,  that  the  Court  would  not 
grant  a  new  trial  againft  the  equity  of  the  caie^  yet  that  another 
principle  to  bejdrawn  firom  that  cafe  is,  that  the  wife  of  a  perf9ia 
not  within  the  reach  of  the  law  is  liaUe  to  be  fued;  that  on  the 
fiane  principle  proceeded  the  more  modem  cafes  of  WailfiHL  ik 
Duch^e  df  Pienne^  Franks  v.  Duch^e  de  Pienne^  and  ^ 
OaiUon  v.  JJAxgUi  that  whether  the  hufband  be  afiurdgneror 
an  JEnglf/kmancan  make  no  difference^  provided  he  be  b^ond 
die  juiifdiAion  of  the  Court;  that  it  mattered  not  whether  the 
abfence  of  the  hufband  be  for  life  or  a  fhojter  period,  fiiioe  it 
af^peared  both  from  BMnaj/n  cafe  and  fi-om  Sporran  t.  Garrm- 
iherSi  that  a  te^poraxy  fuipenfion  of  the  capacity  of  the  ImfUqfCl 
to  be  fued,  reftoredto  the  wife  her  liability  for  her  own  oqn-^ 
tra^;  that  the  mere  drcumftance  of  the  hufband,  in  this  cafik 
being  an  Engli/kman^  could  not  raife  the  preQunption  of  -as 
animus  reoertendi^  he  having  been  fb  long  idbfent,  having  iqBir* 
chafed  property  in  Holland^  and  being  domiciled  there;  and 
ihtt  fuch  a  prefumption,  if  it  could  be  rufed,  wpuld  !be^if*. 
butted' by  lus  having  made  his  ele£iion  to  remain  in  fftfliaflf. 
at  (he  time  when  he  found  it  neceflary  for  ^temporary  fecuiitjr 
ID  fend'his  wife  and  fiunily  to  £iigZand 

Lord  Eldon  Cb«  J.  Suppofe  an  l&ngljflman  Jgoiag  over  ta 
HdUandj  and  refiding  there  as  agent  for  the  Brii§/k  J^r^iji;^ 
fhould  continue  engaged  in  that  fingle  employment  for  ao  ymn^ 
andlhould  then  die  there,  i»it  dear  that  his  perfcmal  dSsSU  ooi^ 

tobediftributedaccord&igtot!Jelaw(tfHo00»uff  Intheedfeof 

SruDe 
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Jbrucev.  Brute{a)yidAdi  I  aigaed  in  the  Houlb  of  Lords,  theqaeA 
,tfon  was,  Whetha*  the  peribnal  eftate  of  a  ScotfnUm  who  had 

died 


3^ 


(«)  The  IlefMiittn  hMr«  keeoftyound  witb' 
the  following  note  of  that  cafe* 

(In  die  Hocrn  6f  Loror.) 

JiH^ahHb  and  M^KgatH  Brwtt  diughters 
of  David  Bruu^  dccetfed*  and  James 
MamUi^m  huiband  of  tbef^  Margareit 

^AfpeUABta. 

^f^mtt  Brmsit  Refpondentt  AprU  179a 


WiOHum  Smut  (on  of  tfie  late  Mr. 
Mmte  of  XiimmrJf  Id^  S4aUnJ  when 
young,  and  was  for  fome  jeara  in  the  navy. 
In  17671  he  went  to  the  Bajl  JmdUi  in  the 
■ulicary  aervice  of  the  company,  and  coo- 
^cuuied  there  till  his  death  in  1783,  having 
liftfr  to  the  nnk  of  a  major.  In  many 
InQcft  tohia  friends  inScptiamlht  eyprefled 
an  amiouf  defire  to  return  and  fprad  the 
Mnainder  of  hit'life  in  his  native  country;* 
pitticukuriy  he  wrote  to  that  puipoTe  a  few 
mooths  before  his  d^th,  and  he  was  in  the 
CMole  of  remitting  home  his  money,  mean- 
ing (bon  to  fbUow  it  himfelf,  when  be 
fie^.  At  that  time  a  part  of  Ms  fortune 
«■  in  the  hands  of  people  In  i^^Aud^and 
ha  had  remitted  a  confideraUe  fum  to  hia 
flnomies  fai  SiUiamd,  in  bills  Cb  the  ImSa 
oeaaptiiyf  wbich  wen  on  the  way  boaaa  at 
thp  JPM  of  hia  death.    Having  made  no 

aiha  <9uakion  anft,  Whether  his  ef- . 
wave  to  paft  accoadhig  to  the  diftribii- 
tioil  of  the  law  of  JSM^lead;  in  which  cafe 
Mr.  J^aKr  of  JDbMrr<  h»  brother  of  the 
Vifblaod,  would  have  a  iharej  or  the  law 
affMkidk  which  prc^  the  whole  blood 
nciafllNly.  n  iraa  inflRed  by  Mr.  Bnuff 
itolKeorangto  a  long  trniof  dedfiooa 
hitha  Oaartoir8eflfeori]L(widi  an  eicap- 

tioa  hilha year  t744i5t*1  ttielaw  oftba 
tha  efftfia  aaa  fitaatad  li  th# 


rolatandheoontanded  that  here  theaaootr 
waa  either  adoally  in  MitgUmd  or  in  bilk 
due  hf  die  Smglifi  B^  /«(fie  companv  ; 
and  even  if  the  dhwjaKr  of  the  deceaftd  bo 
the  role,  Major  Brmca  was  at  the  time  of 
hh  death  Aw(«cZ(itf  in  /vdSw,  a  country  fub- 
je6l  to  the  Uws  of  EttgUuuL  On  the  other 
hand,  the  brother  and  flftep  of  the  full 
blood  pleaded,  that  according  to  the  Xvw 
•fNaimst  adopted  in  cafea  of  this  liiad 
b  V  all  the  countries  of  Baro^,  and  by  th« 
ovil'law,  the  diftribotion  of  the  perfoiuil 
^ilate  of  an  hitaftata  is  to  be  governed  hj 
the  Uw  of  the  place  where  he  bad  hia  dmtU" 
tiie,  and  that  a  man  could  not  have  a  ^mw- 
tiUf  but  at  a  place  where  he  had  taken  up 
refidenCe  ta^  iaUmtUn  i§  rtmahii  that 
Major  Brwu  never  intended  to  remain  in 
/•dKff,  and  had  no  fixed  habitation  theraf 
and  therefore  StvUa^^  where  he  was  borut 
and  to  «rhich  he  expretcd  his  refblution  to 
return,  and  was  equally  preparing  to  go, 
was  his  country,  and  in  the  eye  of  law  the 
place  of  hia  ^telrijr  all  along.  The  Lord 
Ordinary  (Lord  ilfaivM^)  pronounced  the 
folloiHng  interlocutor:  <•  Finds,  XBio,That 
as  *Mljor  Btmce  was  in  the  fervica  of  the 
Baf  fiiJm  Company,  and  not  in  a  jreganant 
on  the  ^r«^  dftabliftunent  which  mighc 
have  been  hi  Ja£m  only  oocafionally,  ioA 
as  he  wjsnot  upon  his  aray  to  A«il£aa4/nor 
Ittddedared  any  fixed  and  fettled  inten- 
tion  to  racnm  thiiher  at  any  penkular 
thne,  ImBm  moft  be  oonfiderad  as  the  plate 
cfhudmieiU.  ado^Thatasallhisaftda 
«aia  airiier  id  JbdNiorfai  the  handl  of  tha 
Jl^  JMw  Company , or  of  others  his  ddbtora 
hi  BmgLmd^  though  he  had  granted  lettert 
ofattatniyto  fixmrof  has  meoda  hi  &af* 
iW,aaqiowaring  them  to  uplift  thofe  debts, 
hb  9€sjfis  tank  be  conniarsd  to  he  'm 

law  BNift  be  tha  rule  m  thia  cafe  fi?r  de* 
tannfaiing  the  fixoeflton  of  Major  j^ranr^ 
md  Bflaftqwently  thai   Jsmt  Bmtt  af 


i]  Tha  andioritiaa  hi  tha  8ais  Uw  referred  to  wett  HmM<n^t  Btihrm  Jhrii^  8S. 


BiiiUi 

mi  Jhf  ▼•  Siath  X  8i^^  i^  39S.  DHdm^9  J>tt,  co.£  C.  Bn^vm  v.  Bnmm^ 
JLord  MtUtrrmm^ton  Btrtkm^tnL  XM.  FaUmert  xi. 8. C.  Mmrri/m  v.  SMUtrUmd^ lord 
iCSfarraWflrooa  Borthm^fbL  ifif^.    Mprihur  v.  Lmrimer^  Brfdnii  Jb^SftMr,  fbl.  6ox* 

^.1773*     AWjfta  V.  BUhtrfim^  FatmUm  CdUBim,  XJth   Jamcarv  1778. 

V.  HmdefMt,  aU.99i.Mf.  BrJOmeh  Imf&i$*,  B.  fit.  tH.  O./  4.    Im  Ktim't 


tiftm.9fBfidij^B.lS\.9*t.r4.  The'authorhieshidia  Zaw  ^/^tf«j«Mrafarrcdtohi 
Iba  above  cafe,  are  aDHcAad  ha  Aafar  v»  P9iit^4T.M.i%A»U  naiui  to  theargnmeac 
afwhkhlaacaiemayaliobcfioaiidthaaathoritiaihi  ^  Law  ff  Btigkai  which  bear 
opaadie  fobjaft. 

(%]  Bnwa  I.  Brrwm 

OS 
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CASES  IK  TRINITY  TERM 

died  in  the  Eqfl  Indies,  in  the  fervice  of  the  company)  ihould  be 
diftributed  according  to  the  law  otSQOtland,  which  was  his  domi- 

cUitOR 


Kbmaird  »  entitled  to  fuccecd  with  the  de* 
fenders  hit  brother  ind  (ifters  Mnfamtmintan  \ 
•nd  decerns  and  declares  accordingly- 

The  Coim  of  Sefllon  having  affirmed 
the  Lord  Ordinary's  interlocutor,  Yhc 
^dren  of  the  full  blood  entered  their 
appeal. 

Aftef  counfel  on  both  fides  had  been 
heardftheChancellor  (Lord  ThurUvt)  fpoke 
to  the  fbUowtng  effed ;  That  as  he  had 
po  doubt  that  the  decree  ought  to  be  af- 
firmed, he  would  not  hjve  troubled  their 
Lordfliips  by  delivering  his  realons,  had  it 
not  been  preiled  with  fome  aniiety  from  the 
har,  that  if  there  was  to  be  an  affirmance 
the  grounds  of  the  determlnavon  (hould  be 
fiated,  to  prevent  its  being  undeiflood  that 
the  whole  dodlrine  laid  down  by  the  inter* 
locator  appealed  from,  and  particularly  that 
on  which  it  was  faid  the  judges  of  the  Court 
of  SeflSon  proceeded  principally  in  this  and 
former  cafes  fimilar  to  it,  had  the  fandion 
of  this  Houie.    It  had  been  urjied  that  the 
judgment  (hould  contain  a  declaration  of 
what  was  the  law,  and  he  had  revolved  in 
his  own  mind  whether  that  would  be  ex- 
pedient.   It  was  not  ufual  in  this  Houfe, 
or  in  the  courts  of  law,  to  decide  more 
than  the  very  cafe  before  them,  and  he  had 
particular  reludlance  to  go  farther  in  the 
prefent  cafe,  bccaufe,  as  had  been  fbted  with 
great  propriety  by  one  of  the  Refpondent's 
counfel,  various  cafes  had  been  decided  in 
Sfotla^  upon  principles,  whidi  if  this  Houfe 
were  to  condemn,  a  pretett  might  he  af- 
forded to  diftiu'b  matters  long  at  reil.   But 
he  could  have  no  obje^ion  to  declare  what 
were  the  grounds  of  his  own  ofnnion,  and 
how  far  he  coincided  with  the  rules  laid 
down  by  the  Court  below.    Two  reafons 
were  afllgned  for  having  declared  that  the 
diitribution  of  Major  j^iivr/s  perfonal  eftate 
ought  to  be  according  to  thebw  of  JSngla/nf: 
lit,  That  fttdiaf  a  Country  fubjcA  to  that 
law,  was  to  be  held  as  the.  place  of  his 
dumhilium,  and  certain  circumftances  were 
mentioned  from  whence  that  was  inferred ; 
th'efe  he  confide  red  only  as  circumftances 
in  the  cafe,  and  not  as  neceflary  circum- 
ibnces;  that  is,  though  thefe  had  been 
wanting,  the  fame  condofion  might  have 
been  inf«!rred  from    <xher  circimifiances. 
In  hb  mind,  al]|the  circumftances  in  Major 
Brueeh  life  led  to  the  fame  oondufion.  The 
ad  reafbn  afligned  by  the  interlocutor  was, 
I'hat  the  property  of  the  deceafed,  which 
was  the  fubjeft  of  diftributioo  was,  at  the 


time  of  his  death,  in  InJh  or  wl  Mrngtamd. 
As  to  this  he  founded  fo  little  «poa  it, 
that  he  profelTed  not  to  fee  how  the  pro- 
perty could  be  confidered  at  in  SmgUmd, 
It  confifted   of  debu  owing  to  the  de- 
ceafed, or  money  in  bills   of   exchange* 
drawn  on  the  iHt/ia  Company.  Debet  kive 
no Jliiu,  they  follow  the  perfon  of  the  are* 
ditor.    That  propofitioa  hi  the  tnterloeutor 
tlierefore  fails  in  fa^.  But  the  true  graund 
upon  which  the  caufe  turned  was,  the  de- 
ceafed being  JomieiUd  in  /mCo.     He  fis 
bom  in  5««/Arm/huthehad  no  property  there. 
A  perfon's  origin  in  a  quefUon  of.  Where  is 
YiVkdmiieiUf  is  :o  be  reckoned  at  but  one 
circumA«ince  in  evidence  which  may  aid 
other  circumtlances;  but  it  ia  an  enonnoiis 
propofition  that  a  perfon  is  to  he  held  jImw- 
tiled  where  he  drew  his  firft  breath,  with- 
out adding  fomething  more  onequirocaL 
A  perfon's  being  at  a  place  is/rlw^  fme 
evidence  that  he  »  tkmitiUd  at  that  jplace, 
and  it  lies  on  thcfe  who  fay  otherwife  to 
rebut  that  evidence.  It  may  he  rebutted  ao 
doubt.  A  peribo  travelKng;— co  a  vifit}— 
he  may  be  there  for  fome  tinoe  on  accoaot 
of  hitneakh  or  bufineft;— a  fiMier  My 
be  ordered  to  Plmmdertt  and  be  detained 
at  one  place  there  for  many  nKmtfas;— 
the  cafe  of  ambefladoia,  fsfc.    But  what 
Ivill  make  a  perfon*s  JomitUt  or  hdoie,  ia 
ccntradiO ion  to  thefe  cafes  muft  ocoir  to 
every  one.  A  BHtiJt  man  fettles  as  a  awr- 
chcnt  abroad;  he  enjoys  the  privileges cf 
the  place ;  he  may  mean  to  return  what  be 
has  made  his  fortune,  but  if  he  cfiw  ia  the 
interval,  will  it  be  mainrajiied  that  he  hid 
his  i/omieiU  at  home  f    In  thb  eale  Msjor 
Bruce  left  Scotland  in  His  early  yaart;  be 
went  to  India;  returned  to  .iojyfcarfi aad 
remained  there  for  two  years  wiriioai  k 
mtich  as  vifHing  Seothmd^  antf  tfimi  atat 
apiin  to  India  and  lived  there  fistc«s  yea* 
and  died.  He  meant  to  return  to  hb  nMife 
country  it  is  fiid,  tm^  let  it  be  griBtotfl  be 
then  meant  to  change  his  domicile,  hot  bt 
died  before  a£^ua1ly  changing  k.    Tbefe 
(His  Lordfiiip  faid)  were  the  grounds  fifias 
opinion,  though  he  would  move  a  fi>>|)l^ 
affirmance  of  the  decree,  but  ha  woaU  not 
hefitate  as  from  htmfeif,  to  lay  down  ^ 
law    generally.    That    perfonal   pspfxv^ 
follows  the  perfon  of  the  ownef,'aM  ia 
Cii't  of  his  deceafe  muft  go  accoviiio|todie 
law  of  the  country  where  he  had  hn  i^*- 
ciU;  for,  the  adual  jS^m  of  the  goods  bss 
no  influence.    He  dbferred  that  Cone  of 

ths 
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criginisj  or  of  the  province  of  Cdnterbmy  which  extends  jSoo. 
to  the  Eq/l  Indies  P  Lord  TkutUm  in  his  judgment  adopted 
this  diftin£lion ;  that  if  he  had  gone  out  in  a  King's  r^imenti 
and  died  in  the  King's  fervice,  his  domicile  would  not  have  HuTcaivtov. 
been  changed ;  but  that  having  died  in  the  fervice  of  the  com- 
pany, it  was  changed.  Had  the  Defendant's  hufband  been  en- 
gaged in  the  iervice  of  government  only,  it  might  have  made  a 
material  difference  in  the  cafe.  The  quefticm  however  in  the 
view  of  the  hiw  may  perh^)s  be  reduced  to  this,  Whether  the 
Defendant's  hufband  having  been  anployed  in^  Holland  by  the 
BrUi/h  govammenti  he  has  remained  there  after  the  ceflation  of 
that  employment  tnerely  to  colleft  what  the  civilians  caliyt/m- 
mas  rerum^  or  vdth  any  further  views?  And  yet  if  it  were 
clear  that  this  man  never  intended  to  return  to  England^  and 
mi^t  therefore  be  reprefented  as  incapable  of  being  fued  in 
this  country,  before  we  come  to  a  conclufion  upon  the  cafe, 
there  are  mbny  confiderations  to  be  weighed.  In  the  cafe  of 
abjtiration,  and  in  thofe  other  qtfes  which  amount  to  a  civil 
death,  I  Uiink  that  I  und^ftand  the  fituation  in  which  the  wife 
wlis  placed.  The  hufband  being  civilly  dead,  the  wife  was  en« 
titled  to  dower  of  his  land  in  the  fame  manner  as  if  he  were 
a&ually  dead  (a);  fb  fhe  became  entitled  to  the  enjoyment  ^ 

and 

the  bcft  writers  in  SeotUftJ  lay  this  down  only ;  and  lay  it  down  that  the  {ii6i  of  pro- 

ctpre&ly  to  b«  the,  law  of  that  country ;  feOSon  in  fuch  cafe  muft  be  tried  by  the  certi- 

aa4  h«  quoted  Mr.  £i^'«///«^i/W«  as  di*  fictte  of  the  ordinary.    It  was  iaid»  however, 

redly  in  point    In  one  ciffe  it  was  dearly  in  ilil  32  Mdw,  i.  ^it*,  A6r.  tit.  I)o%uer,  pL 

to  decided  in  the  Court  of  Seffion,  and  in  176.  by  Btref^nl,  that  although  the  huA;ind 

the'  other  cafes  which  had  been  relied  on  be  profefledl,  the  wif^  (hall  not  have  her 

as  favouring  the  dodlrine  of /rx  loci  reijitst  dower  until  his  natural  death :  this  dodUine 

lit  thought  be  faw  ingredients  which  made  has  been  adopted  in  F,  N,  jj,  150.  /*•  Cc, 

the  Court,  as  in  the  preTent  cafe,  join  both  LUL  33.  i.  xja.  k     Ferkw,   Se&.  $07,^ 

dtmitilum  kndJSiMi.    But  to  fav  that  the  HaU\MSS,Co.lMt.Btoii.  Note 20s Jid, 

Um  hci  tH  fkm  b  to  govern  though  the  tS*w:Bk^Giibtrt,TreaLom Draerin Latv  of 

jMsr«7fimi  ot  the  deceafed  be  without  con-  £{/«/,  40X.    The  reafon  affigued  in  moft  of 

Cradidioil  in  a  different  country,  is  a  groft  thefe  books  is,  that  the  wife,  by  withholding 

nifiipptication  of  the  rules  of  civil  law  and  herconfent,  might  prevent  her ItufbandArom 

jm  gniimmt  though  the  law  of  SeotlmaJ  on  becoming  profeflTed:  Lord  Chief  Baron  Gtf> 

this  point  is  conftantly  aflerted  to  be  founded  kett  treats  profcflion  as  a  feparation,  tMt  a 

•o  them.**  diflulution  of  the  marriage,  and  obferres. 

Decree  acoordingly  affirmed  fimply.  that  although  the  acdefiaftical  kw  gave 

(4)  This  is  fupported  by  the  authoriqr  of  alimony  during  the  life  of  the  huflMmt, 

MrmAMf  Gk  4.  Traa.  6.  c*7*/p>  30X.  A.  yet  (he  could  have  no  feparate  intereft  by 

£r'moMt€mp,iQ6,fo,%$i,txiAFUtA,liks*  ^^J  ^  dower  while  the  marriage  conti- 

M1/.18.     In  thefe  books  the  wife  feems  nued.    Sir  Edvfard  CoMt^  indeed,  (i  /«r^. 

to  have  been  conftdered  as  equally  emitled  33.  6.)  goes  fo  far  as  to  lay  it  down  geiia- 

to  dower  in  the  cafe  of  a  dvil  as  of  a  na*  rally,  that  dower  arifes  on  the  natural,  not 

Uiral  death.    With  refpe^  to  entering  into  on  tiie  civil  death  of  the  huiband.    This 

religion,  thay  tteat  the  wife  as  dowable  diSim,  however,  he  no  otherwife  fuppoitt 

where  the  huiband  ii  equally  pro£ifled,  than  hy  iaftancaig  the  cafe  of  preleffiaA, 

though  not  where  he  is  in  a  (late  of  probation  which  eicepfioiH  if  well  fboaded,  leems  te 

Q4  proew* 


Mamm 


13a  CASES  IN  TRINITY  TERM 

i8ao»       «Dd  profitiof  her  own  land,  thou^  if  he  had  not  been  dnSfy 
dead,  he  would  have  been  ftifed  of  the  lands  in  her  r^t  (a): 
and  iyideed  ihe  might  have  fued  for  an  aflault  in  her  own  name^ 
Hvv#asirf on •    and  might  have  bem  made  a  Defendant  without  her  hufbanc^ 

in  all  ca&sinwhichjthehuibandmuft  otherwiie  have  been  joined^ 
In  thoie  caies  there  is  no  di£BcuIty,  becaufe  the  fi6tion  <^  law 
which  confiders  the  huiband  as  civUly  dead,  puts  the  wife  in  the 
.  iiune  fituation  as  if  he  were  a£lually  dead.  With  reQ>ed;  to  the 
more  modem  cafes,  in  which  a  feparate  maintenance  has  been 
iecured  to  the  wife,  or  in  which  the  huiband  has  left  the  kii^;doni 
either  with  or  without  the  power  or  intentiop  ci  returning^  and 
in  which  the  wife  has  been  held  capable  of  fuing  and  bemg  filed 
.  alone,  I  wifb  to  know  to  what  extent  the  principle  goes  on  whidk 
they  have  proceeded :  whether  under  fudi  drcumftances  a  mar* 
ried  woman  is  to  be  confidered  as  a  Jeme  foU  on  a  principle 
which  flops  fhort  asamatterof  contra^,  oronaprincqdewhxdi 
goes  to  a  greater  extent  and  obliges  us  to  confider  her  as  a^/faar 
fiik  to  all  intents  and  purpofes.  Undoi^tedly,  the  policy  of  the 
law  which  has  confidered  a  married  woman  as  incapiible  of  being 
called  upon  feparate  from  her  hufband,  admits  of  fmne  modiilM 
eatk^arifing  from  particular  drcumftances.  When  the  hufband 
is  baniihed  he  is  c(Hifidcred  as  civiHy  dead;  but  transportation 
[  ^33"  ]  for  a  term  of  years  may  give  rife  to  many  difficulties  with  rej|)eft 
to  the  enjoyment  ofthe  hufband*s  eflate,  both  real  and  perfbnaL 
But  befides  the  difficulties  which  might  arife  during  the  term 
of  the  tran^rtation,  another  difficulty  of  equal  importance  oc- 
curs where  the  wife  has  contra£led  debts  afier  tEe  period  of  her 
hufband's  tran:Q)ortation  has  elapfed,  but  before  his  aftual  return 
to  this  country.  The  cafe  before  us  mufl  be  decided  on  fome 
principle  which  will  govern  fuch  a  cafe  as  that  lliongh  the 
cafe  of  Sparrow  v.  Camdhers  was  decided  by  Mr.  Juflice  YaUSj 
(a  name  that  wiU  be  illuflrious  as  long  as  tihe  law  of  Enghmi 

pfocecd  upon  reaCbns  not  altogether  appli-  enfue  a  tran^portatioB  for  life  91  the  pcdait 

cable  to  the  cafes  of  abjuration  and  exile,  day. 

Whh  refpe^i   to  abjuration   for  felonv,  (a)  ^  a  jointrels  was  entitled  to  her 

though  the  dower  of  the  wife  waa  originalfjr  jointure  upon  the  abjuntioii  of  hec  hulbend, 

forfeited  by  the  attainder  with  which  it  was  MMrgtry  Wtjlmmi'%  caie ;  ib  if  the  huftaad 

attended,   yet  as  the  1^.6.  e,\%,  re-  aliened  the  land  of  the  wife,  and  afterwaidi 

ipoved  that  ibrfeiture,  it  fliODid  (eem  that  abjured  the  reahn,  (he  mif^  hare  \uA  a 

between  that  thn^  and  the  ax  7«r.  I.  c.aS.  tuiimtnU.    C0.LiiLi$$.a.     Bocintbe 

which  aboBlhed  the  prhilege  of  fan8uary  cafe  of  profeffion,  if  the  wife  afieoed  the 


and  conlequeotly  put  an  end  to  abjaratioo  land  which  was  in  hqr  own  right,  and  thai 

•kogetber,  the  wife  might  have  hecn  en-  deraigned  her  huiband,  he  night  enter  and 

litled  to  dower  on  this  dvil  death  of  the  avoid  the  alienation.  HiL  ^z^Sd.3.  FkmJlk, 

ImibeBd.    Suppofing  this  to  have  been  the  tit,  MiUri  tmgtt^,  pl.ja.  Ck  Litt.ii%.L 
afe  9  the  ivat  ecnftquencp  woqM  satundly 

f  -   remains^) 
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remains,)  yet  as  fiur  as  his  opinion  can  be  coUeAed,  he  feems  to' 

have  treated  it  as  a  material  drcimiftanoe  va  evidence,  that  the 

time  of  the  tran^ntadon  was'  not  out;  and  he  does  not  give 

any  opinion  as  to  what  would  have  been  the  fitnadon  of  die  HoTcmiifoir, 

pardes  if  it  had  been  ont.     We  cannot  prefiune  to  lay  how  he 

would  have  decided  had  the  hnlband  oontimied  tQ,refidMiBbroad 

after  the  period  of  his  tran:Q)ortad<m  had  expired,  or  had  <»ily 

remained  there  to  eollefl  his  affidre  with  a  view  to  return  to  thki 

country  when  he  had  fo  dcme. 

Heath  J«  There  is  a  great  di£ference  between  the  cafes  of 
an  Englf/kman  refiding  abroad,  leaving  his  wife  in  diis  country^ 
and  a(  a  foreigner  lb  doing.  The  former  may  be  0(»npelled  to 
return  at  any  time  by  the  King^s  privy  leal;  but  in  the  old  cafes 
of  banifhment  and  aljuradon,  as  Well  as  in  die  more  modem 
one  of  tran^rtadon,  the  hulband  could  not  return,  as  it  would 
have  been  contrary  to  law.  There  is  no  cafe  in  which  the  wife 
has  been  held  liable,  the  hulband  being  an  Engli^man. 
.  As  the  cafe  of  Mwjhall  v.  Mary  Button^  8  71  A  545,  in 
which  it  was  expe£ted  that  die  whole  do6lrine  relpefitilig  the 
liability  cftifeme  eaoert  to  be  feed  would  be  felly  difenfled,  was 
then  pending  before  the  twelve  judges,  the  Court  defired  that 
this  taSe  might  ftand  over  until  that  had  been  determined. 

And  on  this  day  Lord  Eldon  Ch.  J.  laid,  that  after  all  die 
difeoffion  which  the  doArine  had  undergone^  the  Court  could 
fee  nodiing  to  induce  them  to  think  that  the  direction  given  to 
the  jury  in  this  cafe  was  wr(mg. 

Per  Curiam^  Rule  difebarged 
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3A/.yp-//.  Fail  v.  Pickford* 

%  Ttmid,  310. 

In  f/««»»j5/^'  .      nr  HIS  was  an  a6lion  of  affumpfit  brouirht  airaiiift  the  Defendant 

uaiiut « earner       I  .  u/      1/  ~©      is 

ibr  goods  tpoiied,  -"^  as-iT  Carrier  to  recover  the  lofs  fuftained  upon  a  quantity  of 
^MdkTt^  tea,  which  had  been  put  on  board  the  Defendant's  barge  to  be 
to  pay  the  in^  Carried  from  London  to  Liverpool^  and  which  had  been  (polled 
^c^prici  into    1^  confequence  of  the  barge  being  funk.    The  Defendant  ofiered 

to  pay  for  the  damaged  tea  at  the  invoice  price :  the  Plaintiff 
contended  that  he  was  entitled  to  more  than  the  invoice  price, 
on  account  of  an  alteration  relpe£Ung  the  allowance  of  trett 
adopted  by  the  Eajl  India  Company  iince  the  invoice  was  made 
out 

Shepherd  Serjt  now  moved  on  the  part  of  the  Defendant,  that 
he  inight  be  allowed  to  pay  the  invoice  price  into  Court.  He 
contended  that  as  the  Defendant  admitted  that  a  ipecific  fiim  was 
due,  and  the  only  queftion  between  the  parties  was,  Whether  he 
were  liable  to  any  thing  ultra  that  fum  or  not?  The  Plaintiff 
Ought  not  to  be  tdlowed  to  litigate  that  queftion  without  the  rift 
of  being  fiibje^l  to  cofts  in  cafe  of  &ilure.  He  relied  on  Hutton 
et  Ux.  V.  Bolton^  i  H.  BL  299.  in  notisy  where  in  an  a£lion  againft 
a  carrier  who  had  advertifed  that  he  would  not  be  liable  beyond 
20L  unlefs  paid  for  in  proportion  to  the  rifk,  he  was  permitted 
to  pay  the  20L  into  Court :  and  he  faid  that  the  prefent  cafe  was 
not  an  a6lion  on  a  mere  tort  like  Bowles  v.  FuUer^ ']  T.  R.  335. 
and  Salt  v.  &fe,  8  T.  R.  47.  but  was  quafiex  contraSltu 

Lens  Serjt.  (hewed  caufe  in  the  firft  inftance,  and  infifted  that 
the  Plaintiff's  demand  in  this  cafe  was  for  damages  altogether  un- 
certain ;  that  no  part  of  that  demand  was  diftinguifhable  from  the 
reft ;  that  the  rule  eftablilhed  by  the  cafe  of  Haliet  and  others  v. 
the  Eajl  India  Company,  2  Bun\  1 1 20.  was,  "  that  where  the 
^^  fum  demanded  is  a  fum  certain,  or  capable  of  being  afcertained 
**  by  mere  computation  without  leaving  any  otlier  fort  of  difcre- 
**  tion  to  be  exercifed  by  the  jury,  it  is  right  and  reafonable  to 
**  admit  the  Defendant  to  pay  money  into  Court ;"  and  that  the 
fame  principle  was  adopted  in  Hutton  et  Ux.  v.  Boltonj  for  the 
Court  there  held  that  the  demand  was  fubftantially  for  a  fpedfic 
fum.  But  in  the  prefbnt  cafe,  he  faid,  the  Plaintiff  demanded 
an  adequate  compenfation  for  the  injury  fuftained,  which  compen« 
fation  was  to  be  afcertained  by  the  jury ;  and  though  the  De- 
fendant admitted  a  particular  mode  of  eft imating  that  compenfa- 

tion 
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tion,  and  offered  to  pay  a  fum  of  money  calculated  accordingly,        1 8oo« 

yet  that  fum  of  money  formed  no  part  of  the  Plaintiff's  demand^ 

which  was  for  a  compenlation  to  be  calculated  according  to  fuch 

mode  as  the  jury  ihould  adopt.     He  alfo  referred  to  the  cafes     PicKroBB^ 

of  Bowles  v.  Fuller  and  Salt  v.  Salt,  the  former  of  which  was  an 

aAion  againft  the  ihcriff  for  a  &lfe  return,  and  the  latter  an 

a6l]on  fcH*  dilapidations,  in  both  of  which  it  was  held  that 

money  could  not  be  paid  into  Court. 

Heath  J.  {ab/ente  Lord  Eldon  Ch.  J.)  If  we  could  find  any 
principle  upon  which  this  application  could  be  allowed,  we 
Ihould  be  very  well  inclined  to  grant  it.  But  the  Courts  have 
not  gone  fo  far  as  to  allow  money  to  be  paid  in,  in  cafes  of  un- 
certain damages.  Where  there  is  any  contra£l  between  the 
parties  upon  which  the  Court  can  refl,  it  may  be  done:  but  in 
this  cafe  there  is  no  fuch  contrail.  Suppofe  an  a&io9  on  the 
cafe  were  brought  for  negligently  driving  a  carriage,  in  conf^ 
quence  of  which  the  Plaintiff's  leg  was  broken,  could  the  De- 
fendant pay  into  Court  the  amount  of  the  furgeoh's  bill  ? 

Bobke  and  Chambre  Js.  expreffed  a  ftrong  defire  to  accede  to 
the  application,  but  obfervcd  that  it  could  not  be  done  without 
violating  the  principle  which  had  been  eilablifbed  as  the  rule 
upon  thisr  fiibjefl. 

Shepherd  took  nothing  by  his  motion,  (a) 

(«)  *  The  tnie  grounds  on  which  rules  for  '  are  icairttely  ftited  ia  Tid/s  Pratt.  40S. 
paymeot  of  money  into  court  are  granted,     cd.  i.  537.  ed.  a.*'    Ptr  Ortfe  J.  8  TJt  49. 


•    PiNERO  r.  Wright.  yiwwiiih. 

QHEPHERD  Seijt.  moved  to  fet  afide  the  capias  ad  rejpondoh  KeefKuair^ 
^  duiRj  which  had  iffued  againfl  the  Defendant  as  bail,  for  wTs/J^/Tofa 
irregularity.     TTie  fuppofed  irregularity  was,  that  the  capias  day  prior  to  the 
ad  refpondendum  againft  the  Defendant  was  tejli?d  of  a  day  pre-  Jy^.  againft  the 
ceding  that  on  which  the  capias  ad  Jatisfaciendvm  againft  the  pri»>cipal>ttwM 
principal  was  returned.     He  contended  that  as  the  bail  are  not  out  tiU  after- 
liable  to  be  fued  until  the  capias  ad  fatisfaciendum  has  been  re-  ^•''l,'*  ^*^ 

recular* 

turned,  it  appeared  upon  the  very  fece  of  the  procefs  in  this 
cafe  that  it  had  been  fued  out  too  foon. 

Bayley  Seijt  ftated,  that  in  point  of  fa£t  the  capias  ad  rejpcn- 
dendum  did  not  iflue  until  after  the  capias  adjatisfaciendum  had 

been 
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i46o.  been  returned,  and  that  the  circumftance  of  its  being  tejtii  of 
a  day  anterior  to  that  time  was  not  material,  fince  the  FtaintiiT 
was  at  liberty  to  fliew  the  time  when  it  really  ifllied. 
WtioHT*.  .  The  Court  {ab/mte  Lord  Eldon  Ch.  J.)  fidd,  that  no  inoon* 
fiftency  would  appear  on  the  record  {a\  and  that  there  was  bo 
irr^ulaiity  in  the  PlaintiifPs  proceeding. 
Shepherd  took  nothing  by  his  motion. 

(«)  Vide  Davis  r,  Otoen^ante^  voL  I.  P.-34S* 


}- 


jmm€  «5th.  Maria  v.  Hall.  .  : 

The  Court  wffl     OB£Pff^XI>  Seijt  moved  for  a  rule  to  Ihcw  eaitft  why  the  ptt^ 
not  compel  a  pri-  ^  ceedings  in  this  cafe  ihoold  not  be  flayed  until  the  Defenda- 
nt fliould  give  fecurity  for  coils.    The  ^Plaintiff  wag  a  JPrendk^ 
irifoner  of  war  confined  in  the  priibn  at  Uverpoolj  and  hail 


foner  of  war  who 
fues  for  wages 


^  ^^^  recover  a  compeniation  for  working  the  fliip  home,  from  die 

We/t  Indies.  He  contended  that  the  caie  of  a  prUb^er  of  wa^ 
was  different  fVom  the  common  cafe  of  a  fbrdgner  re6dent  m 
this  county,  (fl) 

But  Heath  J.  obferved,  that  it  had  been  determined  i3af)L  a 
prifbner  of  war  may  maintain  an  a£lion  oh  a  contraA  finr 
wages,  (ft) 

And  the  Court  [abjente  Lord  Mdon  Ch.  J.)  rejected  the  ap- 
X         plication. 

Shepherd  took  nothing  by  his  motion. 

(4)  Ftde  FpnrUr  v.  Cariir,  iH,BL  io6«  a  prifoner  of  war  may  maintain  an  affion 

\S\Sftarenbmrgby,Bdnnaiytu^auU9^^l*  for  wageit  there  feems  U>  have-  haaii-M 

j).  \b^,  ^lUde^  the  Court  having  deter-  reafon  for  calling  upon  the  prefeot  FlttBUfr 

mined  in  Himfrbem  v.  Carves,  %HlBL%%i .  to  ghre  fecurity  who  wai  a6hially  wfiUria  tht 

and  Jaeths  v.  Steven/oM,  afite,  vol.  1.  p.  96.  kingdom^  than  oi^aoy  foie%pi  ij^aouuiflKv. 

th'at  a  foreigner  ferving  on  board  an  Englijb  ing  cut  of  the  kingdom  OQ  koifd  ab  .^^jji 

ihip  is  not  compellable  t«>  give  fecurity  for  (hip. 
€ifA»,tniinSfare/ihrgby*M0fimrtyHifthat 
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xSoo. 


Anderson  AdmiDiftratoiry  &c.  v.  May.  icllrljVf.i¥/. 

i-sa 
n^is  aAum  was  brought  for  bufinefi  done  as  an  attorney  by  a  cop]|r  ofuat- 

•*■  the  Plaintiff's  inteftaie  at  the  inftance  of  the  Defendant.   At  ^^^  ^^ 
the  Weftmin/ler  fittings  in  this  term  the  caiife  was  tried  before  hat  been  delim- 
Lord  Eldon  Ch,  X  when  in  order  to  prove  the  amount  of  the  J^,j|**,^l^ 
bill,  the  Plaintiff  gave  in  evidence  a  copy  of  a  bill  delivered  to  admitted  in  evU 
the  Defendant  in  1 796,  and  which  had  never  been  referred  for  J^^^J^ 
taxation.     The  Defendant  ofcgeAed  to  this  being  received  in  to  produce  die 
evidence^  inafinuch  as  no  notice  had  been  given  to  produce  the  ^S5clufive*iuf t!? 
bill  delivered  to  the  Defendant,     But  his  Lordihip  held  that  it  the  reafomble- 
eugfat  to  be  received,  and  was  condufive  as  to  the  reafbnablenefi  n«^».™^'«»^ 
of  the  charges(a},  it  beii^  the  Defendant's  own  fiuilt  that  the 
bill  had  never  been  taxed.    A  verdiA  was  accordingly  found 
fcr  the  Plaint]£^  and  the  point  made  by  the  Defendaol  refervad 
finr  the  opinion  (rf'the  Coiirt. 

JY^iiDOodF  Serjt.  now  moved  to  fet  afide  the  verdi A  and  have  m 
Bew  trial,  contending  that  the  rule  was  dear  that  no  caipy  can 
be  recdved  in  evidence  until  a  notice  has  been  given  to  produfie 
4be  original;  that  this  cafe  was  diitingnifliable  £rom  Jmy  v. 
Orchard  {b\  becanfe  here  the  bill  was  not  delivered  by  way  of 
notice  of  aAion,  but  in  the  ufual  way  only,  as  a  demand  of  ib 
mnch  mon^  due;  that  the  Court  in  the  above  cafe  relied  on 
the  circumftance  of  the  p^per  read  in  evidence  being  a  dupUeate 
<mginal,  and  referred  to  die  analogous  cafe  of  a  notice  to  ^lit^ 
a  copj  of  which  is  uiiiaUy  received ;  whereas  that  pra^oe^  h^ 
oUerved,  was  not  founded  on  any  authority  and  was  pontiaiy 
to  principle. 

But  J^  Court  feid,  that  it  was  the  oonftant  pra&ice  to  n- 
ceive  a  copy  of  this  kind  in  evidence^  and  ohfervec^  that  Jtwaa 
not  a  ftronger  cafe  than  Jory  v.  Orchard* 

//rytRXMf  took  nothing  by  lus  nx>^^ 

(#)  Vide  Ltmendp  f .  JhtUm^  mute,  vol  i.  p.  49*  ltt»  i^MH  ^t  ^HdSby^  49^  M  A 
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1800. 


June  18th. 

15  Eafi,  105.  Saundeuson  V.  Jackson  and  Another. 

3  Bof.t^  Fult. 

Vifrvt  Rtp,  npiiis  was  an  a£lion  on  the  cafe  againft  the  Defendants  for  not 
«M«  •*■    delivering  1000  gallons  of  gin  to  the  Plaintiff  ii^ithin  a  cer- 

»Cm^.iVJ>.(7.  ^^  time,  according  to  a  bargain  entered  into  between  them* 
513-  Tliere  was  a  ieoond  count  for  not  delivering  within  a  reafbn- 

A  bm  of  barcels     ij    ..  ^ 

In  which  £e       able  tune. 

v«Bdor*i  name  it  The  caufe  was  tried  before  Lord  Eldon  Ch.  J.  at  the  Guildf 
e?to  the  veoXe  ^^  fittings  after  lail  Eqjler  term,  when  the  contra6l  for  the 
itiht  time  ofan  dclivexy  of  the  gin  having  been  proved  on  the  port  of  the  Flaia- 
the  future  deli,  tiff,  the  Defendants  infifted  that  the  cale  was  within  the  ftatute. 
very  of  goods,  ^f  frauds,  inafuiuch  as  there  was  no  note  or  memorandum  in 
fufficient  memo.  ifHtu^  oi  the  bargam.  Tlie  circumftances  were  as  follow:  At 
ISSteila  wilwn  ^^hne  the  order  for  the  gin  was  given  by  the  Plaintiff  todie 
the  fUtute  of  Defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the 
^e*I^«^hfJl  printed.part  of  which  was,  "Zxwirfiwi.  Bought  <rf  JSiw^. and 
quent  Utter  HmUtif  diftillers^  No.  8,  Ox/brd'/lreeif*'  and  then  followed  m 
SSTveSS;  ^tfaift  «  1000  gaUon»>>f  gin,  i  in  5.  gin  ^yC  350/."  Aboala 
referring  to  the  moBth  after  the  above  period  the  Defendants  alfo  wrote  the  folk 
coHM^^^^with  lowk^  letter  to  the  Plaintifi':  <^  Sir,  we  wifh  to  know  what  time 
the  biUof  par-  yg^  fhatt  fond  you  a  part  of  your  order,  and  fliall  be  obliged  for 
the  cafe  out  of  ^  httle  time  in  delivery  of  the  remainder ;  muft  rcqneft  yon  lo 
the  ftatute.        letum  our  pipes.     We  arey  your  humble  forvants,  Jackfim  and 

On  this  evidence  his  Lordfoip  directed  the  jury  to  -find  a 
verdi6l  for  the  Plaintiff,  referving  the  point  made  for  the  cob* 
fiderationi  of  the  Court*  . 

▲econfing^  Lens  Setjt.  having  on  a  former  day  <»btained  a 
rule  nt/i  for  fetting  afide  thia  verdid:  and  entering  a  nonfiiit»  he 
was  now  called  upon  to  bq^in  in  fupport  of  his  rule.  He  ob- 
forved  that  the  words  of  the  29  Car.  2.  c.  3.  yT  17.  require  that 
^  fomo  note  or  memorandum  in  writing  of  the  bargain  be  nuide 
and  figned  by  the  parties  to  be  charged  by  fuch  contrafi,  or  their 
agents  thereunto  lawfully  authorifed;"  and  that  in  Hawkins  y» 
•  Holmes^  i  P.  fVms*  770.  and  Stokes  v.  Moarey  ib.  in  the  notes  by 
Mr.  Coxj  the  Court  had  held  a  figning  by  the  party  neceffary, 
though  the  draught  of  the  conveyance  had  in  the  former  cafe 
been  altered  in  the  hand-writin^  of  the  purchafer,  and  in  the 

latter, 
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latter,  the  feller  had  himfelf  written  inftru6lions  for  the  renewal 
of  a  leaie.  He  contended,  that  though  the  printed  name  con- 
tained in  the  bill  of  parcels  might  have  amounted  to  a  fignature 
within  the  meaning  of  the  a6l,  if  the  bill  of  parcels  had  been 
intended  to  exprefs  the  contra6l  qacifi  a  contra6l,  yet  that  in  this 
cafe  it  had  not  been  delivered  to  the  Plaintiff  with  that  view ; 
that  the  contra6l  itfelf  had  never  been  reduced  to  writing  or 
ever  was  intended  io  be  fo ;  and  therefore  the  bill  of  parcels 
oould  only  operate  as  evidence  of  a  contract  previoufly  enteiitd 
into;  and  that  the  fubfequent  letter  of  the  Defendants^  thought 
figned  by  them,  could  not  be  treated  as  a  note  or  memorandum 
of  the  contrafl,  being  accidental  and  only  a  reference  to  a  pre* 
cxifting  contra£L 

Shepherd  Seijt  contra  was  flopped  by  the  Ckmrt. 

LordELDON  Ch.  J.  This  bill  of  parcels^  though  not  the 
Contra£i  itfelf,  may  amount  to  a  note  or  memorandum  of  the 
contniA  within  the  meaning  of  the  ftatute.  The  fingle  queftion 
therrfore  is.  Whether  if  a  man  be  iq  the  habit  of  printing  iiir? 
ftead  of  writing  his  name,  he  may  not  be  iaid  to  fign  by  his 
printed  name  as  well  as  his  written  name  ?  At  all  event%  con* 
ne&ingthis  bill  of  parcels  with  the  fubfequasit  letter  of  the  De- 
£endantSy  I  think  the  cafe  is  clearly  taken  out  of  the  flattite  of 
frauds.  For  although  it  be  admitted  that  the  letter  which  does 
not  flate  the  terms  of  the  agreement  would  not  alone  have  been 
iiifficient,  yet  as  the  jury  have  conne6Led  it  with  forafdiing  whurh 
does,  and  the  letter  is  figned  by  the  Defaidants,  there  is  then. a 
written  note  or  memorandum  of  the  order  which  was  originally 
given  by  the  Plaintiff  iSgned  by  the  Defendants.  It  has  be«i  de- 
cided (a)  that  if  a  man  draw  up  an  agreement  in  his  own  hand- 
writing, b^pnning  ^^IA.B.  agree^  4*^."  and  leave  a  place  bx  a 
fignature  at  the  bottom,  but  never  fign  it,  it  may  be  ooafidered 
as  a  note  or  memorandum  in  writing  widiin  the  ftatute.  A^  yet 
it  is  impoffible  not  to  fee  that  the  infertion  o^  the  name  at  iha 
beginning  was  not  intended  to  be  afignature,andthatthepaptfr 
wasmeant  to  be  incomplete  until  it  was  fiirthar  figned*  Thislaft 
cafe  is  flronger  than  the  one  now  bdbr^  us,  and  aflbfds  an 
anAver  to  the  argument  that  this  biU  of  parcels  was  not  deliverad 
as  a  note  or  memorandum  of  the  contnt^^. 

Per  Curiamy  Rule  difchai^^ 


«39 


1800. 


Jackion 
and  Another. 


(«)  Kmif^hi  V.  CuafirJ,  S/p.  N.  P.  Cmf,  «  laft  will,  t?'^-.*'  it  need  not  be  otbefwife 
290.  So  It  has  been  held  that  if  a  will  of  figoed  to  make  it  valid  within  the  ftatute  ff 
Unai  bepa  *  I  Jtbm  StsnUj  makt  this  017     fraudf  •    Lmayiu  w,  Stanl^t  3  Lfv,  z. 


y? 
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jmi  aSth.  Page  v.  Fry. 

16  £^t  143- 

la  t  dfdantkn  rpHis  WEft  ftb  a£Uon  on  a  policy  of  infiir&nce  on  the  (hip  Jtfim* 
fiiniintb«  '  gorrf  and  a  cai^go  of  COTO,  at  and  fifom  Zfcn&^  to  CAiic*£/^^ 
n«nti<r^^«^  eflbfted  by  the  Plaintiff  as  agent  of  Meflrs.  Ifyde  and  HMs.  In 
■t  tbt  thM  of  the  declaration  it  was  averred,  <<  that  certain  perfonstifing  trade 
£^  ^h!^  '''^  commerce  under  the  ftyle  and  firm  of  Meflrs.  Hyde  and 
Stoft^kft.  Haibi,  were  at  the  tune  of  loading  the  faid  com  on  board  the 
ipwt  iat«tft«d  laid  (hip  as  aforesaid  and  at  the  time  of  fubfcribing  the  iaid 
which  was  tbe  Writing  or  policy  of  infmrance,  and  from  thenceforth  tijitil  the 
iobjea  of  the  time  of  the  lofi  hereinafter  mentioned  interefted  in  the  laid  com 
kift  imount,  xo  ^o  a  large' amotmij  to  wity  to  the  amotmt  of  all  the  money  ever  m- 
^^  ^tn  J^"^  thereon,  and  that  the  laid  writing  or  policy  of  afiUranfee  ib 
the  moDtjcver  made  in  the  name  of  the  Plaintiffy  was  made  to  and  for  die  ufe^ 
infiurtd  there-     jjlk,  benefit,  and  account  of  them  the  faid  Meflhs*  SMe  and 

ai;"  at  the  trial    JZ;,  .  -    ..  - 

kappemdthai    HMs  to  Wtt,  at,  4r/' 

5^*^  At  the  trial  before  Lord  £M(wCh.  J.  at  the  Gw7d»flflfi^^ 

Jkf^  Mmf&u  H.  after  laft  Eafier  term,  it  appeared  in  evidence  that  Meffis.  Ihfde 
Mh^m^n-  "*^  H6bb$  who  were  merchants  at  ChicheJUr,  had,  throng  the 
tiW  houfe  to  a  ageocy  of  the  Plaintifl^  purchafed  a  certain  quantity  of  com  on , 
Sf'ciS^I^^  their  own  account;  that  on  the  27th  of  December  1798,  they 
fund.  Held  informed  the  Plaintiff  by  letter,  that  thinking  the  engage- 
SwwaTfo  ment  might  perhaps  be  too  large  for  themfdves,  they  had  oflfered 
poRodby  the  ;  another  houfe  of  die  name  of  ^ar£5  a  joint  concern  in  the  com, 
oridenct.  which  the  latter  had  accepted;  and  at  the  fame  time  di- 

re&ed  the  Plaintiff  to  effe£t  an  infurance  on  the  cargo,  whidi  he 
aooordingly  did  on  the  28th  January  l^9^•  The  invoices  were 
made  out  to  Hyde  and  Hcbbt,  and  payment  for  the  cai^  was 
made  by  them.  It  was  objected  on  the  part  of  the  Defendant^ 
that  the  evidence' contradicted  the  averment  in  the  dedaradon, 
that  the  whole  intereft  in  the  cargo  infiu*ed  was  in  Meflrs^iii^fcfr 
and  HobbSn  His  Lordfhip  direAed  the  jury  to  find  a  verdift 
for  the  Plaintiff,  but  gave  leave  to  the  Defendant  to  movie  for 
a  nonfiiit  '  ^ 

Accordingly  a  rule  ni/l  for  that  purpofe  having  beoi  obtained 
up(m  a  former  day ; 

Ztens 8ei]t*now  fhewed  caufe.  Hie wholequeflionin  thiscafe is, 
Whether  the  variance  between  theavermenloflntere^  in  thededft^ 

'  ratton 


Page 
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radon  and  the  intereft  proved  be  material?  Under  the  19  Oeo.  2.       .1 800. 
c.  37.  it  is  undoubtedly  neceflkry  that  the  party  for  whom  the 
policy  is  effedled  ihould  be  really  interefted,  and  it  had  been  the 
pra£Hce  iince  that  ftatute  to  aver  the  intereft.   It  feems  however         Fkt. 
to  be  doubtful  whether  it  be  neceflary  fo  to  do :  the  eSe&,  of  the 
Aatute  is  not  to  make  any  additional  averment  in  the  declaration 
neceilary,  but  only  to  tlirow  upon  the  Plaintiff  the  burden  of 
proving  that  the  parties  for  whoie  benefit  the  policy  is  made  are 
interefted  within  the  meaning  of  the  ftatute.    In  this  cafe  the  ob- 
je£lion  is  not  that  Meilrs.  Hyiie  and  Hobbs  are  not  interefted, 
but  that  their  intereft  is  not  properly  averred.   If  then  the  aver- 
inent  in  queftion  were  unneceffary,  it  will  not  prevent  the  Plaintiff 
£rom  recovering,  being  alleged  under  a^7{c^/;i  for  as  it  does  not 
relate  to  matters  that  are  part  of  the  contrail,  it  is  not  to  be  con- 
fidered  as  a  material  averment  (a).     At  any  rate  this  averment 
need  not  be  conftrued  fo  ftri^y  as  to  exclude  the  intereft  of  all 
other  perfons  befides  Meffrs.  Hj^de  and  Hobbs.    The  fubftantial 
part  of  the  averment  is,  that  I^^flrs.  Hifde  and  Hobbs  vrer^  in- 
terefted to  a  large  amount,  and  indeed  the  other  party  who  was 
partly  interefted  with  them  had  only  an  cquitabl^  claim  on  the 
proceeds.    The  prima  Jacie  intereft  is  in  thofe  perloosiwhp  paid 
for  the  cargo.      In  Page  v.  Rc^e^Sy  Peak.  Lyiar.  402*.  it  was 
averred  that  the  Plaintifi'  was  pofteiled  of  onc^third  of  the  ihip 
infiired,  and  it  appearing  that  he  had  at  one  timet  purchafod  the 
wkole  ihip,  it  was' objected  that  as  th(^e  was  no  evidence  of  his 
having  fince  parted  with  two-.thirds,  the  allegation  waanot  made 
out ;  but  Lord  Man^ld  over-ruled  the  objc£lion. 

Shepherd  and  Bejl  Serjts.  contra.  Whether  under  the  1 9  Geo.  a. 
it  be  neceftary  to  aver  the  Plaintiff 'a  intereft,  is  not  the  queftion 
here;  but  the  obje6lion  is,  that  the  Plaintiff  has  ftated  upon  the 
record  that  an  intereft  elifts  in  certain  perfons  in  whom  it  is 
not,  and  that  having  fo  ftated  it  upon  record,  he  ought  tQ>have 
proved  it  The  true  way  of  determining  whether  an  uxmeceftaiy 
,  Averment  need  be  provjed,  is  to  confider  whether  if  referred  to 
the  Prothonotary  it  could  be  ftruck  oui  as  impertinent  Bri/Um 
X.  Wright^  Doiig.  66^].  In  Hare  v.  Cater^  Qyuq>.  y66.y  where  it 
was  averred  that  the  Defendant  was  afBgnee  of  all  the  premifol, 
and  it  turned  out  that  he  was  aftignee  of  a  part  only,  the  va- 
riance was  held  &tal.  Now  the  necefiary  conftruSbion  of  this 
averment  is,  that  the  excluHve  intereft  was  in  Moifirs.  Hyde  and 
Hobbs.    It  can  make  no  difference  in  the  cale  whether  Meflh. 

(«)  FrM  w.  Gr»y,  ck.  in  the  nott  to  Drexory  w»  Twjft,  4  T.  J?.^6x.  ind  P^^im  ▼. 

VOL.  11.  &  Hj/de 
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t6oo»       Hyde  and  Hohbs  purchafed  the  cargo  in  their  own  name  for 

■  others,  or  having  purchafed  it  on  their  own  account  they  after- 

^^'        wards  admitt^  others  to  a  joint  concern  in  it;  now  in  the  former 

Fkt.         cafe  it  is  clear  that  if  intereft  were  aTerred  to  be  in  themielveSy 

the  variance  would  be  fatal.     Ilie  parties  whom  thej  admitted 

into  the  concern  may  be  confidered  as  partners  in  the  tranf- 

a6Uon ;  they  might  have  infured  their  proportion  as  fuch|  and 

might  have'  averred  their  intereft  in  that  proportion.      Ilie 

averment  of  the  PlaiitfiiF  therefore  which  excludes  the  intereft 

of  any  perfon  except  Meflrs.  Hyde  and  Hobbs  is  untrue,  (a) 

Lord  EiLDON  Ch.  J.    The  queftion  is,  Whether  Meflrs.  Ifydt 
and  Hobbs  hadfiich  an  intereft  in  the  whole  cargo  as  vnXi  iiipport 
^  the  averment  in  queftion?  An  infurable  intereft  is  a  veiy  diflfes-ent 
intereft  from  moft  others  that  can  be  ftated.     In  JLe  Cms  v. 
'Hughesip)  it  is  very  certain  that  the  party  infored  had  i^  intereft 
in  the  (ubjeA  dT  the  infurance  according  to  the  common  under- 
ftanding  of  the  word  intereft ;  for  the  prize  taken  not  coming 
within  the  terms  of  the  a£t  of  parliament,  and  confequently  not 
within  the  termsW  the  proclamation,  was  completely  at  the  dai- 
pofal  of  the  crown.    In  that  cafe,  as  counfel  for  this  Defendant, 
I  prefled  upon  Lord  Man^ld  the  authority  of  a  cafe  before 
Lord  Bathwjl  affifted  by  Sir  T^homas  Sewell,  wlvere  the  next  of 
kin  of  a  lunatic  applied  to  the  Court  of  Chancery  prayings  that 
lihe  evidence  of  his  being  the  next  of  kin  might  be  perpetoat^, 
and  flating  that  he  had  fuch  an  intereft  in  the  dlate  as  die  Court 
might  take  notice  of  (r).    The  application  however  was  r^efied 
•  on  the  ground  ofwant  of  intereft;  and  yet  the  intereft  in  that  cafe 
would  generally  be  underftood  to  be  much  more  certain  dian  that 
reafonable  expe£lation  on  which  Le  Cras  v.  Hughes  waa  decided 
So  in  the  cafe  of  the  Dutch  commiftioners  ((2)  ^hich  was^Iatdj 
decided,  it  is  very  difficult  to  define  what  thrir  intereft  waa,.  and 
yet  they  were  held  to  have  an  infurable  intereft.     Vfy  (^miion 
therefore  upon  diis  cafe  is  very  clear;  I  think  the  Plaititiff  kada 
fuffident  intereft  throughout  the  intiiiety  of  this  wcfg^  notwi^H 
ftanding  other  perfbns  had  a  beneficial  intereft  in  a  ptrt  lo  flip- 
port  the  averment  in  this  declaration. 


(«)  Set  Ptrthard  ▼.  H^Hm»rt^  amtt^  («)  In  SatMUr.A^ 

f'  ^55-  c**  "•'^s  where  it  iecms  to  have  been  of  Lord  ChanJVi        * 

cikeo  for  snnted.  that  if  a  third  perlbo  had  the  devifee  of  t  liiaacic»  voder  a  w3l 

been  bteNOed  m  the  goods  jointly  with  previous  lo  tbt  limac]r»  haviqi  twi|^  a 


tilt  two  co-plaiadfi  at  tl^  time  of  efie&ing     oiD  agaioft  the  heir  at  law  tb  eiaodM  fA'. 
the  poKcy,  the  Flahitifli  naft  hav^  been     neiles  touching  the  w31»  m  jkmftUmm  rtf 


.aonfuked.  iMawrMa*,  the  bill  was  ^BfiniM.  irmm. 

Hum 


Paox 


/ 
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Heath  J.     I  do  not  fee  why  a  joint*tenant  or  a  tenant  in       i8oo« 
common  has  not  fmh  an  inter^  in  the  intireQr  as  will  entitle 
him  to  infiire.     A  policy  madeby  a  peribn  fo  intcrefted  is  not 
to  be  confidered  as  a  wager  policy.  Fsf  • 

RooRE  J. — I  think  that  Meflrs.  Hyde  and  Hobbs  had  fiich  an 
intereft  in  the  cargo  as  will  anfwer  the  terms  of  the  avermei^ 

Chambre  J.^-^The  averment  in  fiibftance  is  nothing  more 
than  that  the  partied  for  whole  benefit  the  infurance  was  made, 
had  an  intereft  in  the  fubje£l  of  that  infurance.  They  are  not 
bound  by  the  tenna  of  the  averment  to  fiiew  any  tiling  more  than 
that  they  have  an  intereft^  and  if  they  fliew  an  intereft  to  the 
extent  of  one  hundredth  part  of  the  cargo  it  will  be  fuffident. 
The  ipirit  of  the  19  G.  2.  pnly  requires  that  the  policy  ihall'  not 
be  a  puling  policy. 

Rule  difcbarged* 

Holland  v.  Hopkins.  ^     ,  >"'3°'''* 

/INDEBITATUS  ajfumjifit  **  for  certain  horlcs  mares  and  geldings  if  a  bill  of  pir- 
befbre  that  time  fold  and  delivered  by  tlie  PlaintifiF  to  the  ^^^^ 
I>efendant.''    There  was  aifo  a  count  on  a  quantum  mendty  and  mand  to  be  for 
counts  for  money  lent,  paid,  had,  and  received,  and  on  an  ac-  J^  ^^  ""^ 
codni  ftated.  *   Plea  Ncin  ajfumpjit.  Defeadam,  no 

The  caufe  was  ti'ied  before  LordlSWon  Ch,  J.  at  the  Wejt-  *^^*^g^, 
fmnfter  fittings  ^fter  laft  Eqfler  term,  when  it  sqipeared  that  tbe  fold  by  the  De- 
Plamtiff  was  a  horfe-dealcr  living  in  the  countt^',  and  the  Be-  fofi^'pf^Jf^S; 
fendant  a  itable-keeper  in  London ;  that  there  had  been  confi- 
derable  dealings  between  them,  and  on  an  account  being  taken  a 
balnnce  was  found  due  to  the  former  for  horfes  fold  lip  to  tlie 
x  I th  of  September  1 79  7  by  tfie  Defendant  as  agent  and  broker  to 
the  FlaintifF;'  that  on  or  about  tiiat  day  the  Defendant  receividd 
oth^  hories  from  tlie  Plainttii^  which  he  afterwards  fdd  in  die 
ikme  chara£ler,  and  received  the  mo^ey  for  them ;  tliat  on  this 
^^Afon  being  commenced,  a  bill  of  particukfrs  was  obtained^ 
vAAA  ftated  Ae  PlaindfF'ik  demand  to  oonfift  of  two  items^  fifft 
Ibr  moniey  owing  on  an  account  fettled  and  balanced  for  horfis 
fold  and  delivered  before  the  i  ith  c^  September  1797  J  fecoBidfy^ 
for  horfes  fold  and  delivered  by  the  Plaintiff  and  hj^  fervants  to 
ike  Def^dant  on  or  about  the  iithcf iSeptcTrAer  I'j^'j;  that 
the  Defendant  had  paid  money  into  court  generally,  and  la  ^ 
iiiaing  hiul  paid  a  few  pounds  more  than  was  fiifficient  to^fati$fy 
irhat  remained  due  upon  the  account  balanced.  It  was  otge£iea 
by  the  Defendant,  that  the  fecond  item  of  the  bill  of  particulars 
binrfng  ftated  0^  flaiirtiff^i  dsmand  to  be  for  iiorfes  fold  and  d»-     [  244  1 
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1800.        livered  to  the  Defendant,  no  evidence  ought  to  be  received  6f  a 

■  fhle  by  the  Defendant  in  the  charaAer  of  agent  or  broker  §ar  thm 

Holland      Plaintiff,  fo  as  to  entitle  the  latter  to  recover  under  the  count 

HoPKtMt.      for  money  had  and  received.   To  this  itivas  anfwered,  firft  dial 

the  Plaintiff  by  his  bill  of  particulars  was  only  confined  to  the 

trania£Uon  re(pe6ling  tlie  horfes  delivered  to  the  Defendant  on 

or  about  the  i  ith  of  September  1797,  ^^^  ^^^  ^^  ^'^  ^^  liberty 

to  make  any  claim  arifing  out  of  that  tranfa6lion;  and  fecondly, 

that  as  the  Defendant  had  paid  money  into  court  generally  the 

Plaintiff  was  at  liberty  to  apply  that  money  to  the  count  fx 

money  had  and  received,  and  take  a  verdi£l  for  the  remainder 

of  his  demand  under  the  account  ftated.     But  his  Lordflup 

being  of  opinion  againft  the  Plaintifis  on  both  points,  direAed 

a  nonfuit,  fubje£i  to  the  opinion  of  the  Court* 

•  Accordingly  a  rule  Ni/i  for  fetting  afide  this  nonfuit  having 

been  obtained  on  a  former  day, 

BayUy  and  Bejl  Serjts.  now  (hewed  caufe,  and  contanded, 
ift,  that  independent  of  the  circumilance  of  money  being  paid 
into  court,  the  Plaintiff  was  clearly  precluded  firom  going  into 
evidence  of  a  fale  by  the  Defendant  asiiis  agent,  fince  if  it  were 
otherwife  a  bill  of  particulars  would  a£brd  the  means  of  fbrprife 
upon  the  Defendant,  inftead  of  giving  him  nqdoe  of  the  caie 
which  he  is  to  defend ;  that  if  the  evidence  o£S^red  by  the  Plain- 
tiff were  to  be  received  merely  bccaufe  it  rdated  to  the  hoiief 
ftated  in  the  bill  of  particulars,  it  would  be  very  difficult  to  draw 
any  line;  and  that  the  Plaintiff  could  not  fu£fer  by  being  con- 
fined ftri^tly  to  his  bill  of  particulars,  fince  if  he  wiflied  to  make 
a  demand  in  the  alternative  he  might  have  an  o{qx>rtunilj  of 
doing  fo,  by  ftating  his  demand  alternatively  in  the  bill  of  par- 
ticulars: 2dly,  That  if  the  Plaintiff  were predudedby  die biU 
of  particulars  from  giving  evidence  of  the  trania^on  relative  to 
the  faorfcs,  he  could  not  be  at  liberty  to  apply  the  money  ptid 
into  court  to  the  iatisfafUon  of  the  demand  arifing  oat  of  Ihit 
tranfaflion;  for  though  the  Defendant  by  paying  numqr  into 
court  generally  had  admitted  the  c6ntra6l  ftated  in  the  oooflt 
for  money  had  and  received  as  well  as  in  the  other  counts,  yit 
the  Plaintiff  was  under  the  necefiity  of  fiiewing  the  anuMUit  dkie 
to  him  upon  that  contra£i  to  be  equal  to  the  ium  )Baid  in,  iaoia 
doing  which  he  had  precluded  hiniielf  in  this  cafe.  | 

CpckeU  and  Shepherd  Serjts.  contra^  infifted,  that  oy  the.ljiDflf 
particulars  they  were  merely  confined  to  the  trania£iion  lelattvtiD. 
the  horfes  in  queftion;  that  the  objeA  of  a  bill  of  particufam  is  ft 
prevent  the  IMendant  firom  being  fiuprifedy  bj  informi^ 
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» 
the  fubje£l  of  the  Plaintiff's  demand,  and  that  if  a  Plaintiff  is        r8do. 

prevented  from  going  into  evidence  to  fupport  the  different      """—*" 

counts  of  his  declaration  by  the  wording  of  Kis  bill  of  particulars,        ollamd 

it  will  become  neceflary  for  him  to  vary  thcwording  of  his  bill     Hopkimi. 

of  particulars  with  as  much  nicety  as  his  declaration. 

Lord  Eldon  Ch.  J.  —  We  are  -of  opinion,  that  under  the 
circumftances  of  this  cafe  this  bill  of  particulars  is  not  fu& 
ficiently  large  to  let  in  the  evidence  which  the  Plaintiff  wiihed 
to  introduce.  The  declaration  contained  counts  for  horfes  fold 
and  delivered,  for  money  had  and  received,. and  on  an  account 
ftatedi  It  is  very  cletcr  that  the  count  for  money  had  and  re- 
cdved  is  calculated  to  embrace  the  tranfa6iion  of  the  fale  of 
hor{c8  on  the  Plaintiff's  account,  and  to  entitle  him  to  recover 
the  proceeds  of  that  fale.  But  the  Defendant  having  applied 
to  the  Plaintiff  to  ftate  the  particulars  of  his  demand,  the 
latter  informs  him  that  it  is  of  two  forts ;  ift,  For  a  balance  on 
aa  account  ftated  between  them,  and  idly,  For  the  prices  of 
horfts  (old  and  delivered.  In  confoquence  of  this  explanation 
the  Defendant  pays  into  court  a  certain  fum  which  he  acknow^ 
ledges  to  be  due  upon  the  account  ilated,  and  coniidcring  that 
the  reft  of  thie  declaration  confifts  of  a  demand  for  the  price  of 
horfes  fold  by4iim  on  account  of  tlie  Plaintiff  and  a  demand  for 
hoxAs  fold  by  the  Plaintiff  to  himfelf,  the  formei*  of  which  is 
abandoned  by  the  terms  of  the  bill  of  particulars,  he  comes  pre- 
pare to  fay  at  the  trial  that  he  owes  the  Plaintiff  nothing  on  his 
latter  demand  only.  Will  he  not  tlien  be  furprifetl  if  the  Plain- 
tiff fliould  be  permitted  to  give  evidence  applicable  to  that  de* 
HUUid  which- feemed  to  have  been  abandoned?  To  me  it  ap- 
pears, that  a  contrail  to  repay  money  received  on  a  fale  of 
iK>rieB  by  commiflion,  is  as  different  from  a  contraA  for  the 
aUbluie  iale  of  horfes  to  the  Defendant,  as  a  contrail  for  the 
feed  of  the  horfes  would  be.  It  has  been  contended,  that  this 
dedfion  will  introduce  great  nicety  into  bills  of  particulars ;  but 
-I'thikdC'it  would  be  fufficient  for  the  bill  of  pardcolars  to  have 
ftated,  that  on  the  nth  oi September  the  horfes  in  queflion  were 
Amt  to  the  Defendant,  and  that  the  Plaintiff  demanded  the  value 
of  them  or  fo  much  as  they  fold  for.  With  refpe£i  ta  the  pay^» 
ment  of  money  into  court,  as  the  Defendant  has .  admitted.a 
balance  to  be  due  againft  himfelf,  and  no  evidence  was  giveft 
applicable  to  the  count  for  horfes  fold  and  delivered,  he  muft 
'4>e  tkiken  to  have  paid  the  money  in  on  the  account  ftated.  Oa 
'^tibefe  grounds  we  think  the  nonfuit  right 

T%e  Court  however  gave  the  Plaintiff  team  to  aiaeiid  liit  bill 
of  particulars  and  go  to  a  new  trial  on  payment  of  the  oofta  ftil^ 
fequent  to  the  time  of  the  money  paid  into  court 
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_  Allingham  v.  Flower    and    Another,    Shcriffe  of 

7«M3cxh.  London. 

f  Eafi,  606. 

If  ifter  the  com-  HThk  PlaintifF  having  annmenced  an  action  againft  oae  Jain 
nencemeot  of  Blower,  by  coptos  od  rejpondendamy  returnable  in  eight  days 

opo  ag^ina  die  ^  SoifU  Hilary ^  Blower  on  the  24th  of  January  put  in  bail,  but 
iii«rMr/brnot  one  of  them  being  clerk  to  Blcwer^s  attorney,  the  Plaintiff 
bond,  good  bail  treated  the  bail  as  a  nullity  and  demanded  an  aiiignment  of  the 
•*flifiIr*Sf  bail-hond-  Finding  however  that  no  bail-bond  hlwi  been 
room  of  baUbe-  taken,  and  that  Blmoer  had  been  fuffered  to  go  at  larf|e  upon 
b**i£*^  ^^^  ^  undertaking  of  his  attorney,  the  Plaintiff  on  the  5th  rf 
of  the  Cwn  March  brought  an  aAion  againft  the  preiefit  Defendant  for  an 
wSft'Si"*  efcape;  after  the  cxnnmencemcoit.of  which  a£Uon,  viz.  on  the 
Pkinciff  cannot    3oth  of  Aprilf  One  uew  bail  was  added  in  the  original  a^on  in- 

ftead  of  the  attorney's  derk,   and  juftified  together  with  the 
other. 

Early  in  Eqfter  Term  a  rule  was  obtained  by  Be/l  Seijt. 
calling  on  the  Plaintift^to  fhew  caufe  why  all  proceedings  in  the 
•a£lion  of  efcape  ihould  not  be  iet  afide  for  irregularity. 

On  iliewing  caufe  it  was  infifted  by  Sliepherd  Seijt.  and  ad- 
mitted by  Beft^  that  there  was  no  irregularity  in- the  Plaintiff's 
proceedings ;  but  it  was  agreed  on  both  fides,  that  the  parties 
ihould  be  bouncTby  the  opinion  of  the  C6urt  in  this  ]notion»  re- 
fpe£ling  the  propriety  of  the  a6lion. 

Shepherd  contended,  that  the  bail  originally  put  in  were 
as  no  bail,  Fenlofi  v.  Buggies^  anle^  vol.  i.^^  356.  (a) ;  that  the 
a£iion  of  efcape  therefore  was  regularly  commenced ;  and 
that  being  once  regularly  commenced  it  could  not  be  de- 
feated by  bail  f  ubfequently  put  in.  He  obferved,  that  in  die 
<;afe  of  Pariente  v.  Plumhtree^  ante,  P'SS*  the  bail  were  pnt  in 
before  the  a£iion  was  a6lually  commenced,  and  the  only  qucAioii 
w^,  Whether  the  Plaintiff  fhould  be  at  liberty  to  contend  in 
an  action  of  efcape,  that  bail  were  not  put  in  at  the  return  of 
(he  writ,  when  they  had  been  allowed  according  to  the  prafiice . 
of  the  Court  ? 

On  the  other  hand  it  was  urged  by  Be/l^  that  tiie  qneftion 
now  to  be  tried  was  purely  a  queftion  of  pra6iice  dep^iding  on 
die  rules  efUblifhed  by  die  Court  refpe£iing  the  allowance  ct 
hail,  and  was  therefore  improper  to  be  tried  in  the  form  ctf  an 
aAion«  He  relied  on  the  cafe  (^  Pariente  v.  Plumbiree^  and 
Murray  v.  Durandy  EJp.  N.P.  Caf.  ^7.  there  cited  by  Mr*  Juilice 
Heathj  in  which  latter  cafe  the  bail  were  not  put  hi  until  after 
th^  aiAibn  ccHumenced. 

13  I«d 
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Lord  El0on  Ch.  J.  fidd»  that  the  prefent  cafe  certainly  went 
further  than  Pariente  v.  Plumbtreey  but  obferved  that  it  itemed 
to  have  been  the  opinion  of  Mr.  Joftice  BuUer  that  the  Court 
ought  to  endeavour  tor  find  feme  means  of  flopping  proceedings 
of  this  kind  in  which  queftions  of  prafUce  only  were  involved* 

The  Court  having  taken  time  to  confider  of  their  opinion. 

Lord  Eldon  Ch.  J.  on  this  day  (aid;  In  the  cafe  of  Mwrajf  v. 
Durand  the  a6lion  of  efcape  was  brought  before  any  bail  had  iMBen 
pat  in,  yet  on  the  rule  for  the  allowance  of  bail  being  produced 
at  the  trial,  Lord  Kenyan  fiud,  ^^  By  the  rule  now  produced  it 
appears  that  the  Defendant  has  fatisfied  the  exigence  of  the  writ; 
bidl  above  having  been  put  in,  and  having  juftified,  that  is  now 
fttbfifling  bail,  and  muft  be  taken  mmc  pro  tuner  My  Brother 
BtiUa-  went  the  fame  length  in  Pariente  v.  Plumbtreej  and  the 
define  in  Fuller  v.  Prejf^  7  Term  Bep^  109,  feems  to  admit  the 
principle. 

Per  Curiam,  Rule  abfblute. 


M7 


i4oo^ 


Allinobam 

V. 

Flowii. 


(IN  THE  HOUSE  OF  LORDS.) 

y^iy  ttt. 

Moor  v.  Denn  ex  dem.  Mkllor  ;  in  Error.  4-s«/.499- 

5  ^A  93. 

•9  £<tfi,  7. 

A   Writ  of  error  having  been  brought  to  reverfe  the  judgment  a.  after  giving  a 
'^     ffiven  in  this  cafe  by  the  Court  oi Exchequer  CJiambei\  (vid.  Jtfe-«ftat«  ««'-' 
ante,  vol.  i.  p.  558.)  the  Flaintift  m  error  prayed  that  thejudg-  ^.devU^atfol- 
ment  of  that  Court  might  be  reverfed,  and  the  former  judgment  ^*^  **  '^  ^ST 
of  the  Court  of  King's  Bem^  in  his  fiivour,  (fee  5  Term  Eep.  teoeraenu  aii4 
558.  and  6  Term  B^p.  1 75.)  affirmed,  for  the  fc^towing  among  ^[[h^TeXld 
other  Reasons  :  '  or  copyhold,, 

Becaufe  there  are  no  words  in  the  will  of  John  Carr  which  tt^^^^ 
caopofi  any  more  than  an  ellate  for  life  to  SiffibfCarr^  con*  aodaUbtttinf 
feqaently  upon  her  death  the  eflate  o^  the  Defendant  in  enxM*  ^«m#  rf^ 
ceaied,  and  the  premifes  in  queftion  defcended  to  the  Plaintiff  ^'^**''*^^ 
m  error  as  the  heir  of  John  Carr.  i^i  ve'dWe  md 

Edward  Law.  5«i"«»^  ^ 
Geo.  Wood,     wife  s.  cr  KeW 

tKat  under  thb  ' 

The  Defendant  in  error  fubmitted  that  the  opinion  and  judg^  ^"^J'^i^ 
nient  of  the  Court  o{  Exchequer  Chamber  were  right  and  accord*  fix  ^^ 
itxg  to  law,  and  that  the  fame  ought  to  be  affirmed,  and  tile  ori- 
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i8oo.       ginal  judgment  of  the  Court  of  Khh^s  Bench  Feverfed  for*  the 

■  following  among  other  Reasons  : 

^^°"'        .    Firft,  Becaufe  by  the  known  and  eftabliflied  rules  of  ia^  in 

pxNN.       the  conftru^on  of  devifes^    the  intention  of  the  teliator,  as 

far  as  the  fame  can  be  coUedled  from  the  whole  of  his  will,  is  to 

be  carried  into  effeA,  although  the  words  ufed  by  him  in  his 

will  would  not  be  fufficient  if  ufed  in  a  deed  to  pais  fuch  eftate 

as  it  appears  to  have  been  his  intention  to  deVife. 

'.   II.  Becaufe   it  was   evidently  the  intention  of  the  teftator 

to  give  every  thing  abfblutely  to   his  wife  which   he  had  a 

power  todiipofe  of,   and  which  he  had  not  before  given  to 

«         his  kinfman  Nicholas  Lyier.     This  intention  is  manifeft  fibin 

the  general  words  ufed  by  him  in  the  refiduary  daufe^  whidi 

to  a  perfon  unacquainted  with    the  flri6l  rules  of  law  muft 

have  appeared  as  comprehenfive  as   poffible;    which  do  pafi 

the  abfblute  property   in   the  teflator's  perfonal   eflate^    and 

mull  have  been  fbppofed  by  him  to  operate  in  the  fame  maimer 

on  the  real. 

III.  Becaufe  it  appears,  that  coniidering  the  faid  Siffily  Carr 
as  the  great  objedl  of  his  bounty,  and  therefore  beft  able  to  bear 
the  burthen  of  paying  his  debts  and  funeral  expences,  the  teflator 
impoied  on  her  the  duty  of  paying  the  fame,  as  the  condition 
annexed  to  the  enjoyment  of  the  property  dcvifed  to  her.  In 
*  confequence  of  which  the  faid  SiJJily  Carr  either  could  not  take 
the  eftate  devifed  to  her  without  difcharging  the  teftator's  debts 
and  funeral  expcnces ;  or  by  accepting  the  fame  eflate,  became 
liable  to  the  payment  of  thofe  debts  and  funeral  expences ;  a 
burthen  which,  if  fhe  only  took  an  eflate  for  her  life  in  the  prc- 
mifes  devifed  to  her,  might  by  poffibility  have  been  greater  than 
the  benefit  to  be  derived  from  fuch  devife ;  whereas  the  law 
always  pref\mics  that  by  the  devife  of  property  the  teflator  in- 
tends a  benefit  aiid  not  an  injury  to  his  devifee.  . 
.  IV.  Becaufb  the  prefent  cafe  is  not  to  be  difiinguiihed  in 
principle  from  the  cafe  of  Doe  on  the  demifes  of  Palmer  and 
others  againfl  Richards^  3  Term  Rep.  356.  in  which  it  was  hdd 
that  a  devifee  under  a  refiduary  bequeft  fimllar  in  ^StSt  to  the 
prefent  took  a  fee-fimple  in  the  lands  devifed.  The  words  in  that 
will  were,  "  All  the  refl,  refidue,  and  remainder  of  my  mcf- 
fuages,  lands,  tenement^  hereditaments,  goods,  chattels,  and  per- 
ibnal  eflate  whatfbever,  my  legacies  and  funeral  expences  bang 
thereout  paid,  I  give,  devife,  and  bequeath  unto  my  fifler  Jane 
Deojdney ;  and  do  hereby  confHtute  and  appoint  her  whole  and 
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iole  executrix  and  refiduary  legatee  of  this  my  will.''     Every        iSoOi 
argument  of  intention  drawn  from  the  exprdSons  which  are      ' 
ufed  in  that  will  ariiea  alfo  out  of  the  will  in  queftion,  and  may        ^l^^ 
be  applied  at  l^aft  with  equal  force  to  the  prefent  cafe.     No  ma^        Dckn. 
terial  diftin6iion  can  be  taken  between  the  form  of  the  charge 
found  in  that  will,  viz.  ^<  my  legacies  and  funeral  expeaces  be- 
ing thereout  paid,"  and  in  the  prefent,  viz,  ^<  after  payment  of 
my  jult  debts  and  funeral  expences.''     In  both  cafes  according 
to  the  ftri6);  grammatical  conflru^on,  the  payment  of  tlie  chaiige 
ihould  precede  the  eftate.     The  word  "  thereout,"  which  is 
ufed  in  the  charge  of  Doev.  Palmer,  mv&  be  implied  in  thtt 
prefent  cafe,  and  then  it  ought  to  bear  the  fume  conflruAioiif 
or  if  fbme  fuch  word  is  not  to  be  implied,  the  payment  of  the 
debts  and  legacies  mufl  be  a  precedent  condition  to  the  devifee's 
taking  any  eftate,  and  the  argument  from  it  will  be  fliU  fbronger, 
that  fhe  takes  a  fee,  as  fhe  might  otherwife  pay  more  than  fhe 
would  receive. 

/         V.  GiBBS. 

Wm.  liAHB. 

This  cafe  was  argued  at  the  bar  of  the  Houfe  of  Lords  on  the 
aTth  ofjime  by  Lm  and  Wood  for  the  Plaintiff  in  error,  and 
by  Cribis  and  Lamb  for  the  Defendants  in  error. 

Macdokald  Ch.  B.  on  this  day  delivered  the  opinion  of  the 
judges,  in  fnbflance  as  follows : — In  ofiering  to  Your  Lordihips 
the  reafbns  for  the  opinion  which  we  have  formed  on  this  cafe^ 
I  fhall  avoid  a  minute  examination  of  the  great  variety  of  cafes 
which  bear  on  this  fubje£l :  contenting  myfelf  afler  what  Your 
Ijordfhips  have  already  heard  from  the  bar,  with  alluding  to  ' 

thofe  from  which  the  principles  on  this  fubje6t  are  chiefly  to  be 
extrafted,  and  lyith  die  implication  of  thofe  principles  to  the 
prefent  cafe. 

The  devife  on  which  the  queflion  arifes  means  to  give  fbme 
interefl  in  a  real  eftate  to  the  widow  of  the  teftator  to  the  pre- 
judice of  the  heir  at  law.  What  quantity  of  intereft  it  wfls  his 
intent  to  give  as  difclofed  by  the  words  which  he  has  ufed  is  the 
queftion  for  Your  Lordfhips'  determination.  One  fundamentid 
rule  upon  the  conftru6iion  of  the  words  of  a  will  is,  that  thofe 
words  ought  to  have  an  apparent  intent,  and  not  be  ambiguous 
or  doubtful  if  the  heir  is  thereby  to  be  difinherited.  Another 
rule  is,  that  the  intention  of  the  teftator  collected  from  the  words 

he 
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tSoe.       he  has  uAd  is  to  prerail,  if  it  be  not.  in  contradi£UoD  to  {(Mtift 

r  <yftahlifhed  rule  of  law.   And  in  order  to  preferve  uniformi^  and 

^^^        Gonfequently  £ecurity  in  adminiftenng  the  law  of  real  property 

2>sNN»  devifed  by  will,  it  is  neceflary  that  the  fenfe  which  has  be^  put 
upon  particular  modes  of  expreiBon  ihould  be  adhered  to.  If  a 
derifeoClands  be  to  ^  without  words  of  limitation,  an  eftate  for 
hfe  cmly  fliall  pafi  by  that  deviie,  yet  from  other  proTifions  and 
expreflkms  an  intent  may  be  manifefted  which  will  iiq>ply  the 
want  of  (iich  words.  The  words  in  the  preient  cafe  are^  ^  flrft 
I  give  and  devife  unto  my  kinfman  Nicholas  Lifter  of  Cre/widt 
Qreaoe  in  the  parifli  ofEcclef^ldjeotmm  all  that  my  cuftomafj 
or  copyhold  mefluage  or  tenement  with  the  appurtenances  fitaate 
and  being  in  Ecdeffidd  aforeiaid»  as  th^  fiime  is  now  in  the 
tenure  or  occupation  of  Valentine  Syket ;  all  the  reft  of  my 
lands  tenements  and  hereditaments  either  freehold  or  copyhdd 
«  whatlbever  and  wherefoever  and  aUb  all  my  goods  chattels  and 
peribnal  eftate  of  what  nature  or  kind  fbever  after  paym^oi  of 

'  my  juft  debts  and  funeral  expences  I  give  devife  and  bequeath 

the  fame  unto  my  loving  wife  SiJJily  Carr^  and  I  do  hereby  no- 
mine and  appoint  her  fble  executrix  of  this  my  la^  ^ii-ill  and 
teftament,"  The  queftion  for  Your  Lordlhips'  determinoticfn 
will  be^  Whether  according  to  the  eftabliilfed  rules  of  coa- 
ftruing  devifes  of  this  fort  an  eftate  for  life  pafi^  to  tte  wido^ 
€if  the  teftator,  or  an  eftate  in  fiae?  It  is  cleaiiy  iettled  ia  a  va* 
rie^  of  cafts,  that  if  one  devife  his  eftate  to  another, /Mg/fii|f  his 
debtSj  or  he  paying  his  debtsj  or,  paying  a  fum  in  gtqfk^  ^Jfee 
muft  neceflarily  pa&,  becaufe  as  the  deviiee  is  to  pay  the  ddHs 
.or  money  in  all  events,  and  his  intereft  may  ceafe  before  he  is 
repaid  out  of  the  eftate  if  it  be  only  an  eftate  for  lifo^  he  may 
be  a  lofer,  which  the  teftator  cannot  be  fuppofod  to  have  im- 
tended.  The  teftator  is  therefore  deemed  to  have  deviled  eci 
intereft  which  will  fecure  the  payment  of  the  debts  or  £un 
in  groft  by  the  devifee  without  the  hazard  of  lofi  on  bis  part. 
But  if  the  teftator  dire£l  the  debts  or  fum  in  grois  to  be  paid 
eut  of  the  profits  of  the  land,  then,  inasmuch  as  tlie  land  and 
not  the  devifee  is  to  bear  the  burden,  no  ground  is  laid  far  uh 
ferring  that  any  greater  quantity  of  intereft  was  intended  to  be 
given  than  is  precifoly  exprefted.  So  if  an  annual  payment  fay 
the  devifee  to  another  perfon  be  dire6led  by  the  will  to  continue 
duringthe  life  of  fiich  other  perfon,  as  the  devifee  may  bea  lofer 
if  he  do  not  furvive  that  perfon,  an  intent  is  from  thence  col- 
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kAied  tluKt  he  is  to  take  a  fise.  The  point  to  be  eonfidered  theri  i8o6« 
will  be,  Whether  the  words  ufed  in  this  will  are  materially  diS^ 
tingaiihable  from  thoie  uied  in  other  wills,  and  which  have  been 
held  not  to  denote  an  intention  (6  exprefied  by  the  devifinr  as  Dsaw. 
to  enlarge  that  which  woold  otherwife  be  an  eftate  finr  life  only 
into  an  eftate  in  fee?  This  will  depend  upon  the  efleft  of  tbe 
word  <<  reft/'  of  the  word  ^  hereditaments,"  and  of  the  pron^ 
fion  <<  after  pajntn^it  of  my  juft  debts  and  funeral  escpenoes.'' 

In  the  cafe  ot*  Canning  y,  Cdnrdng,  Mq/ely,  240.  die  words 
ufed'by  the  derifor  were,  ^  all  the  reft  rdldue  and  remainder 
of  my  meiluages  lands  tenements  and  hereditaments  after  mf 
debts  l^des  and  funeral  expences  are  fiiUy  iatisfied  I  give  in 
tnift  for  my  daughter :"  the  truftees  took  but  an.  eftate  for  Hfeu 
The  authority  of  this  cafe  has  been  faid  to  be  qvefUonable  by 
reafon  of  the  inaccuracy  of  many  cafes  in  the  book  in  whidi  il 
is  reported.  But  one  of  the  learned  judges  has  compared  thw 
cafe  as  reported  with  the  regifter's  book^  and  it  is  found  to  bfl 
▼ery  correAly  reported.  It  appears  that  the  Court  upon  long 
debate  declared  that  the  words  ^  reft  refidue  and  remainder^ 
being  without  words  of  limitation  could  not  operate  on  the  iii« 
heritance :  diis  therefore  feems  a  direA  authority  on  this  part 
of  the  cafeii  In  the  prefent  cafe  the  teflator  has  given  an  eftate 
to  Ifi,  lAJUsTi  whidf  for  want  of  words  of  limitation  amounts  only 
to  an  eftate  for  life,  and  when  he  devifes  the  rejl  of  his  laiid% 
ifC.  it' would  be  too  ftrong  a  ccmftruAion-  of  that  relative,  word 
^  reft,''  after  what  had  been  determined  in  the  cafes  referred  to^ 
to  fiqipofe  it  to  pafs  all  the  intereft  he  had  in^  all  other  lands 
and  the  i^verfionary  intereft  in  the  lands  before  devifed.  The 
drcumflance  therefore  of  this  being  a  refiduary  devife  does  not 
IS^em  fuf&cient  to  enlarge  that  devife  beyond  the  kgal  import  of 
the  words  ufed  in  the  will  itielf. 

Nor  do  I  conceive  the  word  <<  hereditaments''  wiU  have  that 
eflfeA^  The  fettled  fenfe  of  that  word  is  to  denote  fuch  things 
as  may  be  theful]je6t  matter  of  inheritance^  but  not  the  inherit- 
ance itfelf,  and  caiinot  therc&re,  by  its  own  intrinfic  forae 
enlarge  an  eftate,  prima  fade  a  life  eftate  into  a  fee  (a),  b 
may  have  weight  under  particular  drcumftances  in  exphdniag 
the  other  expreffions,  from  whence  it  may  be  colleAed  in  a 
manner  agreeable  to  the  rules  of  law  that  the  teftator  intended  a 

(tf)  la  idditioo  to  the  cafes  cited  in  the     fatii  by  Lord  Kmym  in  Jhe  i^  SmM  ▼• 
former  aipinieot  on  this  head,  fee  what  it     Ai/ettf  8  T.  i?.  503. 

fee. 
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ffSco.  fee. '  This  word  occurred  in  the  cafe  irf*  Ccaimng  v.  Cannings  bat 
the  efie£i  now  contended  for  was  not  allowed  to  it,  and  the  ca& 
of  Hopewell  v.  Acklandf  SaUc.  239*  was  there  referred  to  by  the 
Court  as  having  fettled  that  point. 

The  remaining  confideration  is,  Whether  by  the  words  *^  after 
paymentof  my  juft  debts  and  funeral  expences"  an  intention  to 
pafs  a  fee  is  fo  denoted  according  to  the  eftablifhcd  rules  of  con* 
ftni£lion,  as  to  manifeft  an  intention  that  thofe  debts  and  ex«« 
pences  fhould  be  a  charge  on  the  dcvifee  or  on  the  lands  in  her 
hands;  If  thefe  words  are  confidered  as  charging  the  lands  in 
the  hands  of  the  widow,  in  that  cafe  according  to  the  cftabliihcd 
jprinciples  ihe  would  take  a  fee,  or  ihe  might  otherwife  be  a 
lofer  by  the  devife ;  if  on  the  rents  and  profits  of  the  lands  her 
intereft  would  be  only  for  her  life  {a).  In  Didcins  v.  Mar/hall, 
Cro.  EUz,  330.  words  nearly  fimilar  and  of  the  iiune  import 
were  ufed,  viz.  ^^  after  my  debts  and  legacies  paid,"  but  it  was 
held  that  only  a  life  intereft  paiTed.  In  Canning  y.  Canning 
the  fame  was  adjudged  where  the  words  were,  <'  after  my 
juft  debts  funeral  expcnces  and  legacies  are  fully  fatisfied  afid 
paid.'' 
^£^,93.  I  am  free  to  own  that  I  formerly  held  an  opinion  that 

the  words  of  charge  in  this  will  were  a  charge  on  the  bods 
in  the  hands  of  the  devifee ;  and  that  opinion  was  founded 
xlpan  the  then  lateft  authority  of  ^ Doe  d*  Palmer  y.  Bichardt, 
3  71  2L  356.  To  me  that  cale  did  then  and  does  ftill  appear 
to  bear  a  very  clofe  rcfcmblance  to  the  prefent.  The  words 
ufed  by  the  teftator  in  that  cafe  are  almoft  exa6lly  fimilar  to 
the  prefent;  excepting  that  in  that  cafe,  after  the  devife  of  the 
reft  and  rcfiduc  of  his  lands,  tenements,  and  hereditaments,  and 
all  perfonal  cftate  whatibcver,  the  teftator  adds,  <^  my  l^aoies 
and  funeral  expcnces  being  thereout  paid ;  whereas  in  the  pre- 
fent cafe  the  words  are,  <<  after  payment  of  my  juft  debts  and  fu- 
neral expences.'*  The  word  "  thereout"  is  a  word  of  refex^ence : 
it  would  be  the  fame  thing  therefore  if  the  words  referred  to 
were  themfelves  repeated,  in  which  cafe  the  fentencc  would  run 
thus :  ^'  My  legacies  and  ftmeral  expences  being  paid  out  of  the 
reft  and  refidue  of  my  lands  tenements  and  hereditaments  and 

(a)  Upon  this  (}xh]ti\htBro.Ahr  tit.  Ifanor,2  Mod.^a,  Sir  Tbomaj  AfyfgismA 

T(^amMt,yl.  l8.  tit  JEJlates^  pi.  78.      Cal-  v.  Bluct^  Bridgm.iyi.    XeJouhi  ▼.  Jc^hmitf 

jrrr's  cafe,  6  Co,  16.     JVellock  v  Hammon/f,  Hit.  1 71,^,  yim,  Atr,  tir.  Druift^  Q,  m.  pi. 

'  .Cn^EitTiAO/^  lValktrir.CollifrtCro.Elix.  18.    Gcodrigbt  J»  Bahr  v,  Stocigr^  ii  T. £> 

,^78.       5/iVrr  V.   Spicer,  Cro.  Jae.  ^2j,  13.      Andrev)  V.   Southeu/c,   5  Tli.  291, 

Grfrvr  v.  Drweil^  Crt.  Jac,  599,    Bee^fv,  Doe  i,  Wiltty  ▼.  HtlmtSt  ZT.X.U 

all 
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all  peribnal  eftate  whatfbever/'    I  am  unable  to  diftinguifh  die        i8oo« 

(iifierence  between  devifing  lands  to  any  one  '^  after  paying  hit 

legacies,"  or  <^  his  legacies  being  paid  thereout!^     In  both  cafes 

they  are  to  be  paid  out  of  the  land  which  is  the  fubjc£t  of  the       Pcnv. 

derife.     A  devife  to  an  individual  after  payii^  debts  fcemed  to 

me  to  mark  the  fame  intent  of  charging  die  land  in  the  hands  of 

the  devifee,  as  a  devife  to  an  individual^  the  teflator's  debts  being 

paid  out  of\kk&  land  devifed.     Accordingly  I  find,  in  tlie  cafe  of 

Baddeley  v.  JLeppingsaell^  that  Air.  Juilicc  Wilmot^  in  giving  the 

judgment  of  the  Court,  (Mr.  Juflice  Yates  being  prefent,)  where 

oopyhold  tenements  had  been  devifed  without  words  of  limit** 

lion  to  one  fifter,  fhe  paying  thereout  an  annuity  to  another 

fitter,  ikys  thus:  *<  It  is  objected  that  tlie  teflator  has  expreisly 

dirpAed  40s.  a-year  to  her  fifter  Elizabeth  to  be  paid  thereout  s 

aad  it  is  urged  that  thi^  is  equivalent  to  making  it  payable  oa^ 

of  the  rents  and  profits ;  and  I  think  it  is  fb  (a).''     If  then  that 

be  fb^  though  there  be  no  fubflantial  difference  betireen  Doe  d. 

Palmer  v.  Richards  and  the  prefent  cafe,  yet  I  am  of  opinion, 

that  notwithflanding  that  determination  the  weight  of  autho- 

zitT  obliges  me  to  conclude  that  SijffUy  Carr  took  only  an  eftate 

nr  lifis. 

After  hearing  the  opinion  of  the  Judges,  the  Houfe  on  the 
motion  of  the  Lord  Chancellor  refblved,  that  the  judgment  of 
the  Court  of  Eschequer  Chamber  fhould  be  rever&d,  and  the 
jiK%ment  of  the  Court  of  King's  Bench  aflBrmed. 
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M,  Tattersall,  Adminiftratrix  of  W.  Tattersaix,    7**  ^ 

V.  Grootb.  3  f/ cS^Mft ' 

rDGMEJTT  tor  the  Defendant  having  been  given  in  this  cafi^  OmAJM  ftf^ 
on  demurrer  to  an  action  brought  by  the  PUintiff  as  admi-  j^^^y^, 
aifliaUAJL,  fat  breach  of  a  covenant  enla^d  into  with  her  intef-  Umb  MS^ 
UtUtt  boi  broken  fince  his  death  {dde  aaite^  p.  13.)  a  rule  niji  XS!l!k«l^ 
vaa  trH*"*f^  on  a  fcrmer  day  to  dired  the  prothonoCaijlo  Uol  uAm*^w^ 
Dcfisidant  his  cotls,  notwithftanding  the  Flaiiitiff  fued  in 
duTBCUT  of  adminiftratrix. 
Skspkerd  Seiju  fhewed  caufe.     In  the  23  i£  8.  c  15.  vUcii 
^fVEftOcds  10  d»e  DefaKiant  i^>on  a  nonfuh  or  verdict  in  his  fr- 
in  she  8  &  9  fT.  3.  r.  1 1,  yr  2.  which  gives  bim  ooAs 
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i8oo.       upon  demurrer,  executors  are  not  named;  and  -the  fame  con^ 
*  ftmAion  has  been  put  by  the  courts  upon  both  ftatutes.    The 

Tattiisall  pfgintiff^  therefore,  is  not  liable  to  cofts  upon  a  demurrer,  unleA 
Geoote.  where  he  would  be  liable  on  a  noniiiit  or  verdi£i  againft  binu 
The  principle  on  which  the  courts  have  proceeded,  is,  that, 
where  a  PlaintifF'is  under  the  necefflty  of  naming  himfelf  exflMr 
Ctttor  or  adminiftrator,  there  he  ihall  not  pay  cofts;  but  if  he 
might  have  brought  the  a£lion  in  liis  own  name,  and  yet  names 
himiHf  executor  or  adminiftrator  unneceffiurily,  he  ffiall  pay 
ihem.  Harris  et  Vx.  v.  Hanna,  Oaf  temp,  Hardw,  204.  and 
CoekeriU  and  Wife  v.  Kymt/bm^  4  T.  R.  277*  In  the  prefent 
cafe  it  was  impoffible  for  the  Plaintiff  to  have  brouglit  lids 
aAion  except  in  her  chara£ler  ofadminiftratrix;  for  though  tbe 
l)reach  was  fubfequent  to  the  death  of  the  inteftate^  yMr^4ke 
terms  of  the  covenant  under  w^hich  the  Plnintiff  fueSf  only  enable 
her  to  dedare  as  adminiftratrix,  being  a  covenant  between  ^ 
parfies  for  ^themfelves,  their  executors,  and  adminiftrators.*'  - 
Lens  Seijt  in  fupport  of  the  rule.  The  mere  circuAiAaiiee 
of  the  Haintiff  bdng  under  the  neceffity  of  naming  heri^  adiitt- 
^niftratrix  is  not  fufficicnt  to  exempt  her  from  the  payment  ti 
cofts.  The  caufe  of  a6lion  arofe  within  her  own  time  «id  iMer 
own  knowledge ;  and  according  to  Lee  3.  in  Harris  v.  Hamrn^ 
^  the  rule  is,  that  wh^-e  the  caufe  of  a£lion  arifes  after  the  teAi- 
tor^  deadi,  the  executor  is  liable  for  cofts,  becaufe  then  he  Is 
(iippofed  a  foffid^nt  judge  of  the  caufe  to  found  an  uB&xm*^ 
So,  in  Jenkins  and  Wife  v.  Plumes  i  Salk.  207.  the  Court  fey, 
'<  it  is  only  by  conftruAion  that  an  executor  is  but  of  the 
23  H.  8.  and  the  reafon  is,  becaufe  he  is  not  privy  to  the  ori- 
ginal caufe  of  aAion.**  Hie  feme  do6lrine  is  recognifed  in 
Bollard  V.  Spencer,  7  T.  R.  359.  where  Lord  Kengm  obferresi 
that  <<  the  rule  excufing  executors  fix>m  paying  cofts  is  founded 
on  this  principle,  that  they  are  not  fuppofed  to  be  conufent  of 
tlie  real  fittiation  of  the  teftatdr's  aftairs." 

Cur.  aifi.  viJi. 

On  this  day  tSie  opinion  of  the  Court  was  ddivered  hy  - 
Lord  Eldok  Ch.  J.  (who,  after  ftating  tihte  cafe>  proceeded 
thus) :  The  ground  on  which  this  motion  has  been  made  i8,4at 
although  the  Plaintiff  has  fued  in  her  character  of  adminiftra- 
trix, yet  that  Ihe  has  fued  upon  a  caufe  of  aAion  "dbich  accrued 
in  her  own  time,  namdiy,  the  refufel  of  tiie  Defbndant,  after  die 

death 
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death  of  the  inteftate,  to  nominate  an  arbitrator.    After  looking       xSoo* 
into  all  the  cafes,  we  are  <^  opinion,  that  if  the  cauie  of  aAion 


arofe  in  the  time  of  the  adminiftratrix,  and  if  it  was  not  abfin  '^^^'^'^'^''i' 
lately  neceflary  for  her  to  fue  in  her  character  of  adminiftr^r  g^oots* 
trix,  (he  will  be  liable  to  cofts.  It  is  impoffible  to  deny,  that 
among  the  great  variety  of  cafes  upon  this  fubje^i,  and  oiring 
to  the  inclination  c^  the  Court  to  narrow  the  indulgence  given 
to  executors  and  adminiftrators  in  this  reipe^  ibme  ea&s  are 
to  be  found  in  which  the  fimplefa^  that  the  cauie  of  aAicm  hm 
ariien  fubfequent  to  thedeath  of  the  teftator  or  inteftatei  has  been 
held  fufficient  to  fubje£l  the  executor  or  adminiftrator  to  cgfta* 
Bat  on  a  review  of  all  the  cafes,  we  think  that  the  found  doo* 
trine  to  be  colleAed  from  them  is,  that  if  the  executor  or  ad- 
miniftrator muft  fue  as  fuch  on  the  contraA  made  with  the  te^ 
tator  or  inteftaU^  he  is  not  liable  to  the  payment  of  cofts^  thou^ 
the  cauie  of  aAicm  arofe  after  the  death  df  the  teftator  or  ints^ 
tate.  This  doArine  feems  to  be  founded  on  the  aft  of  parliia- 
ment  of  which  all  the  caies  are  an  expoR^an^  namdy  the 
^3^.  8.CI5.  Attending  to  the  language  of  that  ad,  perbi^ 
we  may  be  authorized  to  (ay,  that  the  found  principle  on  whi^ 
the  exen]^ition  of  the  executors  and  adminiftrators  refts,  is  not 
the  d^ee  of  ignorance  under  which  they  may  be  iiippoied  to 
lie,  but  that  the  exemption  founds  itielf  on  the  deicr^ition  of 
the  a&ions  contained  in  the  ftatute  in  which  coilf  are  to  be  paid* 
Tlie  words  are  ^  Any  aAion,  bill,  or  plauit  (rf*  debt  or  covenant 
<<  upon  any  efpedalty  made  to  the  Plaintiff  or  Flaintiffi,  or  * 
^  apon  any  coaXxd&fvppqfed  to  be  made  between  the  Plaintiff (Bir 
**  PlaifUiffi  and  any  other  perfon  or  perfom!*  The  ftatntf  qi 
^Jac.  I.  c.  3*  does  not  carry  the  matter  fistfther.  The  expofition 
of  the  early  cafes  ieems  to  be^  that  if  the  QontraA  be  i^%  ma&^ 
wiidi  the  executor  or  adminiftrator,  but  with  the  teilatONp  or  ^ 
teftate  whom  they  repreient,  dien  it  is  not  an  aAion  ^^gotx  a 
contraft  fuppofed  to  be  made  with,  the  Pkintiff  imd  any  cAer 
perfon  or  peribns,"  in  the  language  of  the  a£L  Certainly  t&e 
iubiequent  caies  have  gone  to  the  extent  6[  iaying,  that  if  the 
Plaintiff  could  have  deckryd  cbl  the  tranfaftiap  a><ma  coptraft^ 
made  with  himmf,  he  ihall  be  liable  to  cqftsy  lhou|^  he  does 
lumeceflarily  deieribe  himiUf  execntor  or  admioiftrator.  In.^ 
caie  as  early  as  zi  Jac.  i.  Trehom  v.  Clajfirookj  Wv9ch.  70.  {ft)  it 
is  laid  down,  f^  that  if  executors  are  nonfuit  or  judgment  given 
againft  ^em  open  averdi^t,  they  ihall  not  pay  cofts  within  the 

(«}  ffktu  ^t  8.  c. 

23  H.  8. 


Tattbusall 

V. 
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I  Bod.  13  H.  8.  or  4  Jac.  for  the  ftatute  fpeaks  of  any  contraA  or  fpe* 
cialtv  made  with  the  Plaintiff  or  between  the  Plaintifif  and  De- 
fendant, and  the  executor  brings  an  a£lion  upon  the  contra^ 
Grootc.  of  another."  Soin^;u>fi.  i  Vent.i)^.  the  diftinAion  taken  i% 
that  coils  fliall  not  be  paid  where  &e  a£lioh  is  merely  in  right 
df  the  inteftate ;  but  where  it  is  needlefi  for  the  Plaintiff  to  name 
himielf  eolfeutor  or  adminiftrator,  there  they  ihall  be  paid.  In 
Biglandx.  Robin/im,  3  Salt,  105.9  it  is  laid  down,  that  wherever 
in  executor  muft  (ue  as  fuch/  as  for  inftance,  where  he  brings 
debt  on  bond  due  to  his  teftator,  he  fhall  not  piEty  cods.'  And 
in  Portfnan  v.  Cane^  2  LcL  Raym.  141 3.  the  fame  dofUine  was 
held,  where  a  breach  was  affigncd  in  the  time  of  the  executor^ 
the  Court  laying  the  bond  was  the  caufe  of  a6lion,  and  the 
Plaintiff  could  not  fue  but  as  executor.  Again,  in  Nicholas  y» 
KiUegremi  i  Ld.  Raj/m.  437.  it  was  agreed,  that  it  fs  niot  to  any 
purpofe  for  a  Plaintiff  to  name  himfetf  executor'whcre  he  ought 
not  fo  to  do,  but  that  if  he  ground'  his  a£iion  upon  the  fame 
Gontra£i  that  was  to  the  teftator,  he  (hall  not  pay  cofts  if  he  fiedl 
in  the  liiit.  This  diftin6lion  faves  whole  all  the  cafes  where  an 
executor  could  declare  upon  a  converfion  in  his  own'  time:  in 
fuch  cafe  he  ftands  in  the  fituation  of  an  affignee,  aind  the  con* 
tra£t  may  be  confidered  as  made  with  himfelf.  And  it  does 
•feem  to  me^  that  this  diftin£iion  is  the  true  princifile  to  be  ex* 
trailed  from  the  three  cafes  in  the  Term  Reports  of  CodteriU 
and  Wife  v.  Kynajlon^  Goldtkmtti/te  and  Wife  v.  Petrie  (a),  and 
Bollard  and  Wife  v.  Spencer,  Perhaps  it  may  be  enough  to 
fefer  generally  to  tliefe  cafes,  the  fubftance  of  which  is  well 
colleAed  in  HMocVi  Lauo  ofCqfls  (&),  in  the  new  edition  of 
' Bacon* s  Abridgment i  by  GanUim^  and  in  p.  349.  of  a  new  trea- 
r^Maft  994.      ^^  ^^  ^^  -'^^  of  Executors  and  Adminiflratorsi  by  b  gendeman 

oiLincoMs  Inn  (c).  Without  ftatudg  it  to  be  poffihle  to  r^- 
concile  all  the  cafes,  it  is  enough  for  us  to  fay,  that  the  do&rine 
iaft  adopted  proceeds  on  the  principle  which  I  have  xuiw  men- 
ticmed.  The  oafe^  therefore^  is  reduced  to  this :  it  being  ad- 
mitted that  the  caufe  of  a£lion  arofe  in  the  life  of  the  adminis- 
tratrix, could  fhe  declare  on  this  contrail  as  made  with  heffeif? 
We  think  thatihe  neceffarily  named  herfelf  admintftfafrixi 
and  that  (he  is  therefore  not  liable  to  the  payment  of  cofts. 
Per  Curiam^  Rule  difeharged.  [ij 

(a)  5  Term  R^.  134.  (I)  From  p.  z; J.  to  1 99* 

(«)  TtlUr'^  Law  e/  Exetuton  and  AJminlfiratort, 

{/)  Vide  eciam  WUtQm  ExetutriK  T.  Uamiltw,  M/r,  vol.  x»  p.  445. 


IN  THE  FoRTiBTH  Year  OF  GEORGE  III.  257 

1800. 


J'dy  1ft. 

Da  Costa  v.  Clarke.  s.c./2^.376. 

as  to  cofts. 

■ 

JjEPLEFlNot  a  COW.     The  Defendant  pleadc>d,  ift,  the  ge-  Piaintiflrinrr/^/*. 
-^^  iicral  iffue  noncepit :  2dly,  an  avowry  that  as  leflee  of  3ie  J^*io  ."^ttwry 
locus  in  quo  he  diftrained  the  cow  damage  fcafant :  3dly,  a  cog-  ^^'  damage  fea- 
nizance  as  bailifFof  one  ILL.j  to  whom  he  had  underlet  the  /^i,^i,"irI,from 
locus  in  quo.     After  joining  ifliie  on  non  cepif,  the  Plainti£P  «""•  whereof. 
pleaded  in  bar  to  the  avowry,  "  that  the  faid  field  called  Bivad  opeii*awi  com-*^ 
jp/V/efy  containing  divers,  to  wit,   100  acres,  whereof  the  faid  ro«n**wi«r^- 
place  in  which,  Sfc.  was  and  is  parcel  as  aforcfuid  from  time  oa»her^  when ' 
whereof  the  memory  of  man  is  not  to  tlie  contrary  of  ri^ht  hath  ^^\  ^°"'.  **'•  '^!* 

«■  <!  1  1  1  1    AMI     /•     •   1  1  1       and  earned,  ard 

been,  and  ought  to  have  been,  and  ftill  of  right  ought  to  be  from  thence  f«r 
open  and  conmion,  in  manner  followimg;  that  is  to  fay,  open  « long  "mei  to 
every  third  year,  that  is  to  fay,  on  or  before  tlie  15th  day , of  weeks  and  up- 
O^ober,  when  the  cora  was  cut  and  carried  off  tlie  fame  for  p^ii^tMr  «^lhe^ 
a  long  time,  to  wit,  for  three  weeks  and  upwards;"  and  that  time  when,  i^t. 
before  the  faid  time,  when,  4-^.  one  LB.  was  feifed  in  fee  of  a  r^^^^^^^!!!; 
mcfluage  and  two  acres  of  land,  with  the  appurtenances  fituatc  being  when  ths 
at,  4'C» ;  and  that  he  and  all  thofe,  whofb  dilate  he  had  and  ^^.^t  to  be  oplji 
hatli  in  the  faid  mefTuage  and  land,  with  the  appurtenances  and  common  c* 
Sot  the  time  being,  from  time  whereof,  4f^.  liave  ufed  and  been  cti!t  the  pU a  wIa 
accuflomed  to  have,  and  of  right  ought  to  have  for  thcmfelves  ^^  ^^^  uncer- 
and  their  tenants,  occupiers  of  the  faid  mefTuage  and  land,  veldia,  the  right 
with  the  appurtenances,  common  of  paflure  for  all  his  and  ?^  common  bi- 
their  Qommonable  cows,  levant  Sfcouchantj  on  the  faid  mefTuage  dei^ribed  both  in 
and  land,  with  the  appurtenaaces  in  the;  faid  field  called  Broad  '^^^^^^o*^~. 
Fiddy  of  which  the  faid  place,  in  which,  ^.  is  p^cel,  ^^  every  duflon. 
third  year  when  the  fame  was  open,  and  notfbwn  and  cultivated 
in  manner,  aforefaid,"  as  to  the  faid  mefiuage  and  land;  with 
the^purtenances  appertaining;  that  the  faid  /.  B.  demifed  to 
tlie  Plaintifi' from  year  to  year;  that  by  virtue  of  this  demife 
the  Plaintiff  became  pofTefied  of  the  faid  mefTuage  and  .-lands, 
with  the  appurtenances,  and  being  fb  poffefied  before  the.fajd 
time  wlien,  Sfc.  put  the  faid  cow,  being  bis  commonable  cow» 
levant  &  coucliant,,  on  his  faid  mefibage  and  land,  with  the 
appurtenances,  into,  the  faid  field,  to  ufe  his  common  of  paf- 
ture  there,  as  it  was  lawful  for  him  to  do,  ^'  the  fame  time  and 
from  thence  until  and  at  the  taking  of  tlie  fame  as  aforefaid, 
vol*  II,  s  being 


«j8  CASES  iH  TRINITY  TERM 

j8oo.        being  when  the  did  field  was  and  ought  to  be  open  and  com- 

'  '  mon  as  aforeiaid;"  that  the  cow  was  in  the  faid  place  in  whicK 

^o»TA     ^^^  parcel,  Sfc.  until  Defendant  of  her  own  wrong,  Sfc.     And 

Clarke,      this,  ^x.  wherefore^  Sic.     To  the  cognizance  a  fimilar  plea  in 

bar  was  pleaded.     The  Defendant  replied,  that  Broad  Field 

ought  to  be  open  every  third  yedr,  only  whilft  every  part  thereof 

hite  been  unfbwn  with  com  or  grain,  and  not  at  any  time  after 

or  whilft  the  fame  or  any  part  thereof  hath  been  fbwn  with 

com  or  grain.     This  the  Plaintiff  travcrfcd  in  his  rejoinder, 

and  upon  that  point  iflTue  was  joined. 

This  caufe  was  tried  at  the  Wejiminjler  fittings  afler  Hilary 
*      teriii,  before  Lord  Ekhrij  C3i.  J.  when  a  verdi6i  was  found  for 
the  PlaintifE 

In  Eq/Ur  term  Mar^all  Serjt  moved  for  a  rule^  calling  on 
the  Plaintiff  to  fhew  caufe  why  judgment  fhouid  not  be  entered 
for  the  Defendant,  mm  ob/ianie  vercdiSio :  ift,  becaufe  the  pre- 
fcription  as  laid  was  uncertain,  fince  it  was  not  fliewn  how 
long  before  the  15th  of  O^ober  the  right  of  conmion  was  to 
commence,  or  how  long  afler  the  thiree  weeks  it  was  to  continue. 
On  this  point  he  cited  Greene  v.  Berry,  2  Roll.  Abr.  264, 5.  Vitl 
Abn  tit.  Pre/crtptioity  D.  where  a  prefcription  for  copyholders 
to  pay  two  years  rent,  oi-  lefs,  upon  renewal,  was  held  void  fbr 
uncertainty ;  and  AUeri%  cafe,  ibid.,  where  the  fame  was  hdd  of 
tt  prefcription  to  pay  one  penny,  or  thereabouts,  for  tithes;  aUb 
SeUy  v.  Bjobinfon,  2  T.  It  758.  where  the  cuftom  alleged  wtf 
for  poor  neceffUous  and  indigent  hoiifeholders  to  carry  away  rot- 
ten boughs  in  a  chafe;  and  Broadbent  v.  Wilkes,  WiUeSj  36a  {a) 
where  the  cuflom  Was  for  the  owners  of  certain  pits  to  lay  the 
coals  and  rubbifh  near,  to  fuch  pits :  2dly,  becaufe  the  prdfisip- 
tion  for  common  was  not  conformable  to  the  cuftoDd  allq^ed  St 
'  Broad  Fields  and  that  the  excrcife  was  not  confintnable  to  die 
prefcription ;  for  the  cuftom  laid  was,  that  Broad  FiM  is  open 
every  third  year  when  the  com  is  cut  and  carried  rjff,  the  Com- 
mon prefcribed  for  was,  when  Broad  Field  is  open  and  not  ftwn 
and  cultivated ;  and  the  exercife  was  ftatcd  to  hare  been  not 
during  the  three  weeks  when  the  com  Was  cut  and  carried  oC 
nor  when  the  field  was  not  fbwn  or  cultivated,  but  when  Broad 
Field  was  open  and  common  as  aforeiaid. 

A  rule  nifi  was  granted ;  which,  having  been  enlai^^ed  to  diis 
term,  Bayley  Serjt  now  fhewed  caufe.    The  cuftoms  alleged  in 

{a\  See  alfo  the  cares  there  coUe^eU  by  the  learned  £dUc;r, 

the 
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the  cafes  dted  were  poiStively  uncertain.    Uncertainty  bdng        1800. 
made  part  of  the  ouftom,  certainty  was  neceflarily  excluded.       ' 
But  in  this  cafe,  the  words  "  three  weeks  and  upwards"  are     ^^  Co»ta 
equivalent  to  "  three  weeks  at  leaft."     How  much  longer  may      Ciaf •t. 
depend  upon  many  circumltances;  which  circumftances  the 
Plaintiff  is  not  bound  to  flate,  fince  it  is  uimeceflary  for  a  Plain- 
tiff to  flate  more  of  a  prefcription  than  will  juflify  himfelf. 
The  queftion  then  will  be,  Whether,  as  the  Plaintiff  has  fiated 
that  tlie  field  ought  to  be  ^^  open  and  common  for  three  weeks 
and  upwards,"and  that  when  the  Plaintiff's  cattle  were  put  in  it 
was  ^^  op^i  and  common  as  aforefaid,"  the  Court  will  not  intend^ 
after  verdi6l  and  ifliie  taken  upon  a  collateral  point,  that  the 
cattle  were  put  in  during  the  three  weeks.     Though  thefe  pleas 
mi^t  have  been  fubjeA  to  demurrer,  yet  the  matter  of  a  plea 
mufl  be  taken  mofl  favourably  for  the  party  pleading  after  iSiie 
joined  on  acoUateral  point;  aiid  if  it  be  doublfid  in  what  man* 
ner  words  are  to  be  underftood,  th^  fhall  be  (6  taken  as  to 
iiipport  the  verdiA.    Stenmt  v.  Hcgg,  i  Sawid.  aay*   Bedam  v,     ^ 
Clerkfon^  i  Id.  Baym.  123.     CrcnUher  v.  Oldfieldj  2  LcL  Bm/m. 
1225.     Ax)ery  v.  Hocle,  Cowp*  825* 

Lord  Eldon,  Ch*  J«  (flopping  Mar/hal  on  the  other  fide). 
We  are  of  opinion,  that  the  prefcription  flated  is  too  uncertain, 
both  with  refpeA  to  its  oomm^icement  and  duration,  to  fupport 
the  verdi A.  The  reafbning  in  fu{^rt  of  the  plea  in  bar  would 
have  been  very  ftrong,  if  the  Pkdntiff  had  aWred  tba(  the 
cattle  were  put  in  within  the  three  week&  But  the  words  are, 
'<  when  the  field  was  and  ought  to  be  open  and  common  a& 
afor^aid!^  And  we  think  that  thefe  words  muft  refer  to  the 
three  wedu  and  uptoardsj  and  that  they  do  not  afcertain  whe- 
4ber  the  cattle  were  put  in  during  the  three  weeks,  oi  during 
tliat  time  which  is  included  under  the  words  ^^  and  upwards." 
And  though  the  words  for  <*  three  wedcs  and  upwards*'  are 
under  a  xUdelicetf  yet  if  we  could  iuppofe  them  to  be  ftruck  out^ 
the  averment  woidd  then  be,  that  the  fidd  ought  to'  be  open  on 
or  befibrc  the  15th  of  O^oberj  'when  the  com  is  cut  and  carried 
off  the  fame  for  a  long  Hme^  which  without  a  qualification 
of  the  length  of  time,  would  be  too  uncertain  to  be  fupported. 
It  alfb  appears  to  us,  that  it  is  not  fufficiendy  pointed  out, 
when  the  common  is  to  commence,  fince  it  may  happen 
that  the  com  may  not  be  cut  and  carried  before  the  15th  of 
OAober^  or  even  before  the  end  of  three  weeks  after  that  day* 
The  Court  will  infer  almoft  anything  after  verdi^^  but  we 

S  2  think 


>. 
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1800.        tliink  in  this  cafe  there  can  be  no  inference  to  uphold  the  alle- 
gations of  the  iixK:ial  plea. 


D*  Ca.TA         p^.  Curiam,  Rule  abfolute. 


Qlarke* 


July  Id.  Handcock  v.  Baker  and  three  Others, 

A  private  perfon  '^PRESPASS   for  breaking  the  Tlaintiff's  dwelling^houfe  and 
mayjuftifyhrcak-    X    aflaultuiff  him  therein,  and  dra£:£:inir  him  out  of  bed,  and 

11^  and  entering    ^       .  ,      *'  ,  ^^     1        /»      1  1  i_i« 

the  Plaintirs ,     forcing  him  without  clothes  out  of  his  houfe  along  the  public 
ISrSin" h«"^w-  ftrect,  and  beating  and  imprifoning  him  without  caufe. 
Too,  to  prevent         1  WO  of  tlie  Defendants  fuffered  judgment  by  default^  and  the 
mKtingm^w    other  two  pleaded,  ift,  not  guilty:  2dly,  that  the  Plaintiff  in 
en  his  wite.        the  fold  dwelling-houfe  broke  the  peace  and  afllaulted  his  wife^ 

and  purpofed  to  have  felonioufly  killed  and  llaiu  hert  and  was 
on  the  point  of  fo  doing;  and  that  her  life  being  in  great 
dimger  (he  cried  murder  and  called  for  af&ftance;  whereupon 
tlie  Defendants,  for  the  prefervation  of  the  peace,  and  to  pre- 
vent the  Plaintiff  from  fb  killing  and  Haying  his  wife^  and  oom- 
mitting  the  &id  telony,  endeavoured  to  enter  by  the  door, 
and  khocked  thereat;  and  becaufe  the  fame  was  fiiflenedf  and 
tliere  was  reafonable  caufe  to  prefume  that  the  wife's  life  coold 
not  have  boen  otherwife  preferved  than  by  immediately  break- 
ing open  the  door  and  entering  the  faid  dwclling-houie,  and 
they  could  not  otherwife  obtain.  pofleiHon,  they  did  tar  that 
purpofe  break  and  enter  the  find  dwelling-houfe,  and  fixme- 
what  break,  ^-c.  doing  as  little  damage  as  poffible,  an^  gsallj 
laid  hands  on  the  Plaintiff,  and  prevented  him  from  fbrtber 
aflaulting  and  felonioufly  killing  and  fla}dng  his  faid  wifet  aiid 
for  the  ikme  purpofe  and  alfo  for  that  of  taking  and  deU^fring 
the  Plaintiff  to  a  conflable,  to  be  by  him  taken  before  a  jufl{ce^ 
and  dealt  with  according  to  law,  kept  and  detained  him  a  ll|Ort 
and  reafbnaUe  time  in  that  behalf,  and  becaufe  he  had  not 
then  pfioper  and  reafonable  clothes  on  him,  took  their  Eands 
off  from  him,  and  permitted  him  to  enter  a  bed-chamberi  and 
to  remain  there  a  reafonable  time,  that  he  might  put  on  fiich 
clothes,  which  he  might  have  done ;  and  becaufe  he  did  not  nor 
would  fo  do,  but  wholly  refufed  and  went  into  bed  there,  and  re- 
mained there  at  the  end  of  fuch  reaibnal)lc  time^  and  would  not 
quit  the  fiune^  although  thereto  requefled,  the  Defendants  for  the 

fiune 
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feme  purpofts  as  they  fo  kept  and  detained  the  Plaintiff  as 
above-mentioned,  there  being  then  no  realbnable  ground  for 

'  ^  prefuming  that  he  had  changed  his  purpofe  of  further  aflaulting 
and  felonioufly  fliaying  his  iaid  wife,  entered  the  bed-chamber 
in  order  for  thofe  purpoies  to  take  him  thwefrom,  whereupon 
the  Plaintiff  aflaulted  and  would  have  beat  the  faid  Defendants  if 
they  had  not  defended  themfelves,  which  they  did,  and  if  any 
damage  happened  to  the  Plaintiff  it  was  occafioned  by  his  own 
aflault,  and  the  Defendants  for  the  purpoies  in  that  behalf 
^aforefaid,  gently  laid  hands  upon  the  Plaintiff  and  took  him 
from  the  bed  and  out  of  the  dwelling-houie  along  the  public 
ftreets  for  a  reaibnable  time,  and  kept  and  detained  him  for  a 
fliort  and  reaibnable  time  for  thoie  purpoies,  till  they  could  find 
a  conflable,  and  as  fbon  as  they  could  find  a  conilable  delivered 
him  to  the  conftable  for  the  purpofe  in  that  behalf  aforeiaid. 

The  Plaintiff  replied  de  injuria  Jiid  propridy  and  by  way  of 
new  affignment  pleaded,  that  he  fued  out  his  writ  and  declared 
aa  well  for  the  trefpailes  juflificd,  as  alio  for  that  the  Defendants 
at  the  times  when,  ^c.  beat  and  ill-treated  the  Plaintiff  with 

;  much  greater  violence  and  impriibned  him  for  a  longer  time 
than  was  neceilar}'^  and  proper  for  any  of  the  purpoies  in  the 

•  plea  mentioned. 

Iffue  having  been  joined  on  the  replication  and  new  Aifign- 
ment,  the  cauie  was  tried  before  Gro/e  J.  at  the  laft  Spririg  affizes 
for  Norfolk^  when  the  jury  found  for  die  Plaintiff  oh  the  general 
iffue,  and  for  the  Defendants  on  the  ipecial  juilification. 

-  In  Enjler  term  lail  a  rule  Ni/ivrB^  obtained  cdling  on  the 
Defendants  to  fhew  cauie  why  the  judgment  for  the  Defendants 

'  on  the  ipecial  juftification  iliould  not  be  &rrefted,and  a  verdi£l 
entered  for  the  Plaintiff  on  the  general  iffue,  with  is.  damages* 
The  cafe  having  flood  over  till  this  term, 

Shepherd  and  Williams  Seijts.  now  ihewed  cauie,  and  con- 
tended^ that  if  the  Defendants  wcrejuftified  iri  Entering  the 
PlaintifPs  houfo  and  preventing  hhn  from  kiUing  his  wife  in  the 
Rt&,  inilance,  they  were  alfb  juftified  in  taking  the  proper  means 
to  prevent  him  from  accompliihing  that  purpofe  at  any  time 
while  the  fame  intent  continued ;  that  afiter  verdifl,  the  alle- 
gation tliat  *^  there  was  no  reafonable  ground  for  prefuming 
that  he  had  changed  his  purpofe  of  further  aflaulting  and 
felpnioufly  flaying  his  iaid  wife"  muil  be  taken  to  have  been 
proved;  "they  cited  9  Ed.  4. 26.  b.  Bro.  Ab.  tit*  Trefpq/Sj  pi.  184.9 
where  to  trefpafs  for  affault  and  imprifonment  the  Defendant 
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pleaded,  that  the  PlaintiiFwafi  lying  m  wait  in  the  highway  to 
rob  the  King's  fubjeds,  that  one  AUce  was  riding  on  the  lame 
highway,  agtdnft  whom  the  Plaintiff  drew  his  fword  and  com- 
manded her  to  deliver  her  purfe^  whereupon  (he  levied  hue  and 
cry,  that  the  Defendant  was  riding  there  and  heard  the  cry, 
and  returned  and  took  the  Haindfl^  and  becaufe  there  were 
no  ftocks  in  the  vill  he  carried  him  to  S.  and  there  deUvered 
him  to  the  conftable;  and  the  plea  was  held  good  by  the  whole 
Ck>urt,  and  Moile  faid,  if  one  iky  tome,  <^  See  this  man,  I  will 
certainly  kill  him,"  in  this  cafe  I  may  hold  him  ib  that  he  do  not 
kill  the  man,  and  this  holding  is  no  imprifonment  (a) ;  they  aUb 
referred  to  22  Ed,  4. 4^.5.  2  Eol.  ALtiU  Trf/jpq/i^  E.  4.  where  it 
is  feid  by  Fairfax,  *^  If  you  fee  two  .men  fighting  fi>  thatcoe 
may  perhaps  kill  the  other,  it  is  l^al  for  you  to  part  them  and 
to  put  one  in  your  houfe  till  his  paffion  be  pafled." 

Sellan  and  Baj/ley  Serjts.  in  fupport  of  the  rule  obferved,  that 
the  cafes  were  diftinguifliable  finom  the  cafe  in  quefti<Hit  inaf> 
much  as  this  was  a  cafe  of  interference  between  faufband  and 
wife^  the  former  of  whom  has  to  a  certain  extent  thje  power  of 
corre&ing  the  latter ;  that  although  the  Defendants,  if  they  had 
feen  thie  wife  in  a&ual  danger,  might  perhaps  have  been  juf- 
tified ;  yet  without  any  warrant  or  conftable  they  could  not  in- 
terfere by  way  of  prevention,  merely  becaufe  the  intention  con- 
tinued ;  that  the  law  has  provided  a  remedy  for  the  wife  in  cafe 
the  hulband  threaten  to  beat  or  to  kill  her;  flic  may  either  have  a 
writ  oi/upfUcavit  out  of  Chancery^  F.  N.  B»  80.  or  exhibit  arti- 
ciesof  the  peace  in  the  iiGiVig'sB^ncA;  that  in  this  cafe  it  did  not 
appear  even  that  the  wife  was  prefent  at  the  .time  when.  tJie 
Plaintiff  was  taken  out  of  bed;  whereas  it  was  neceffiury  for  the 
Defendants  to  allege,  not  only  that  the  Plaintiff  had  the  intest 
but  the  power  to  kill  his  wife:  and  that  in  <»*der  to  jufttfy  the 
imprifonment,  they  Ihould  alfo  have  averred  that  the  intentioD 
continued  during  the  whole  time  in  which  the  Plaintiff  was  de^ 
tained  by  the  Defendants. 

Lord  Eldok  Ch.  J.  If  the  reafoning  be  good  that  a  wife  oai^ 
to  apply  for  afliftance  to  thofe  courts  where  the  law  has  provided 
affiftance  for  lier,  itwill  equally  apply  to  the  firft  entry  of  the  bode 
by  the  Defendants,  as  to  the  fubfequent  aflault  and  imprifomneDt 
which  is  ftated  to  have  taken  place  in  the  bed-room*     I  think, 

{(g)  In  that  cafe  it  is  alTo  Ciid  by  Nfed"     commit  to  gaol  if  be  int^ttdi  to  do  a  fekoiout 
Itfavi  **  In  th^e  cafes,  he  may  arreft  and     aA.** 


»s 
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however,  that  a  wife  is  cmly  bound  to  apply  to  thofe  remedicsi, 
where  it  is  probable  diat  the  injury  to  be  apprehended  will  be 
prevented  by  fuch  applicatioii.  In  this  cafe  the  Plaintiff  b^g 
about  to  commit  a  felony  by  killing;  and  flaying  his  wife»  the 
Defendants  interfered  by  breaking  and  Altering  the  houfe  in 
order  to  prevent  the  execution  of  that  intent :  and  ^<  for  the 
fame  purpofes,"  that  is,  with  a  view  to  prevaot  the  Plaintiff  from 
killing  and  flaying  his  wife^  ihey  afterwards  ccMoimitted  the  in« 
jury  complained  of  in  the  bed-room^  into  which  they  had  per- 
mitted him  to  enter  in  order  to  put  on  necefikry  clodies.  It  is 
ftated  that  there  was  no  reafimable  ground  for  prefuming  tiuit 
the  Haintiff  had  changed  his  purpofe;  and  it  is  argued  that 
it  ought  Uf  have  been  averred  that  his  purpofe  a&ually  con- 
tinued :  but  if  the  preceding  allegation  be  true,  that  the  De- 
fendants entered  the  bed-room  for  the  feme  purpofes  for  which 
they  had  previoufly  entered  the  houfe,  the  latter  all^^on  was 
unneoeflkry ;  fince  the  averment  that  it  was  for  the  feme  pur- 
pofes (ufficiently  brought  the  queftion  before  the  jury,  Whether 
or  not  the  Defendants  ei^tercd  the  bed-chamber  and  detained 
the  Plaintiff  for  the  purpofe  of  preventing  him  from  killing  and 
flaying  his  wife  ?  It  is  not  difficult  to  conceive  that  under  feme 
circumftances  it  might  be  more  e^ecially  the  IJefendants'  duty 
to  interfere  in  that  manner.  Suppofe  A.  endeavour  to  lay  hold 
of  A  who  is  in  purfuit  of  C.  with  an  intent  to  kill  him,  and  A 
thereupon  ceafes  to  purfue  with  the  view  of  effeAing  his  purpofe 
with  more  cunning,  the  a£l  of  ceafing  to  run,  fo  &r  from  being 
evidence  of  an  intention  to  defift  fix>m  his  purpofe,  might  aflbrd 
ftrong  evidence  of  an  intention  to  profecuteit  with  more  efieft ; 
in  which  cafe  the  detention  of  B.  wouM  be  juftified.  In  this 
cafe  the  jury  were  oonq)etent  to  oonfider  wheth<sr  under  all  die 
circumftancei  of  the  cafe,  including  the  prefence  or  abfence  of 
the  wife^  the  Plaintiff  got  into  bed  with  a  view  <^more  effedu- 
ally  execudng  bis  intent  to  kill  his  wife.  In  faA  the  jury  have 
found  that  the  Defendants  kept  and  detained  the  Plaintiff  after 
he  had  gone  into  the  bed-room  for  the  feme  purpofes  for  which 
they  kept  and  detained  him  before^  With  refpefl  to  the  aver- 
ment which  has  been  fuppofed  to  be  neceflary,  it  is  fufficielit  to 
anfwer,  that  after  verdi£);  it  muft  be  prefumed  that  every  thing 
is  proved  which  is  neceflary  to  fupport  the  verdift ;  and  the 
jury  have  found  that  it  was  neccffary  for  the  prefervation  of 
the  woman's  life  that  the  Defendants  fliould  do  idiat  they 

did. 
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HejI^h  J«  I  am  of  the  fiune  opinion.  It  is  a  matter  of  the 
laft  oaiiequjonce  that  it  (hould  be  known  upon  what  occaficms 
by^UriBert  may  ^pterfere  to  prev^it  felony  {a}.  In  the  riots 
.which  tookrplace  in  the  year  1780,  this  matter  was  muchmii^ 
underftoodf  And  a  general  perfuafion  prevailed  that  no  indi& 
fee ent  perfon  could  interpofe  without  the  authority  of  a  magif* 
trate;  in  conlequence  of  which  much  mifchidT  was  done, 
which  might  otherwife  have  been  prevented.  In  this  cafe  the 
Defendants  iM-oke  and  entered  the  Plaintiffs  houfe  in  order 
to  prevent  the  oommiffion  of  murder^  and  that  ieema  to 
have  been  admitted  to  be  a  good  juftification*  The  only 
diipute  therefore  turns  on  the  propriety  of  their  condud;  to- 
wards the  Plaintiff  after  they  had  liiflfered  him  to  go  into 
the  bed-room*  Now  I  think  that  enough  is  ftatecl  in  the  juftifi- 
cation  to  fupport  the  verdid,  fince  the  jury  have  thoc^ht  that 
the  condu&  of  the  Defendants  was  right  After  verdi&'^ire 
ja%j  fuppofe  any  thing.  We  may  fu(^)ofe  that  the  Plaintiff's 
paifion  continued)  and  that  he  again  declared  that  he  would  kill 
his  wife. 


(a)  Indeed  there  Teems  to  be  renr  hish 
luthority  for  the  interference  of  private  in- 
dividuab  in  oifesof  riot,  though  no  felony 
he  committed.  Tbequeftion  underwent  a 
▼ery  iblemn  difcuffion  hi  1597  (39  £ii»,  at 
wtych  tinne  the  country  was  in  a  very  un- 
quiet itate,)  before  all  the  Judges  in  a  cafe 
which  is  called  •*  Cafe  of  armet.**  Pjfh  : 
III.,  and  is  as  follo\^*s :  **  Upon  an  aflem- 
"*  bly  of  all  the  juftices  and  barons  ;)t  Set' 
^  jeoMts  Inn  this  term,  on  Mmdm^  the  15th 
«  day  of  Aprils  upon  this  queltioo  moved 

*  by  Anderfon  Cn.  J.  of  the  Common 
*■  OeiHzb ;  Whether  men  may  arm  thenv 
<*  felves  to  fupprefs  riots,  rebellions,  or  to 
<*  -reftftenemlesandtoendeaTour  themfelves 
.**.to  fuppre(s  or  refift  fach  (fifturbera  of 
*■  the  peace  or  quiet  of  the  realm  ?  And 
"  upon'good  deliberation  it  ivas  refoked  by 
*<  them  all,  that  every  juftice  of  peace* 
"  fheriflTand  other  minitter  or  other  fubjea 
**  tftht  king  vhere  (bch  accident  happen 
**  mav  doit ;  and  to  fortify  this  their  refo* 
<*  kition,  they  perufed  the  Itatute  of  %  Ed.^, 
*■  3.  which  enadt,  that  none  be  fo  hardy 
**  as  .to  come  with  force  or  bring  force  to 
•*  any  phce  in  affray  of  the  peace,  nor  to 

*  go  or  ride  armed  mght  nor  day,  unlefs 
**  he  be  a  fervant  to  the  king  in  his  pre* 
*<  fence,  and  the  miniften>  of  the  king  in 
"  the  ciecutioa  of  his  precepts,  or  of  their 


M 


M 
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office  and  thofe  who  are  m  tlieir  coraptity 
aflifting  them,  •r  tpit  try  madefir  wm- 
fms  U  keep  Ae  fiate^  and  this  m  foch 
places  where  accidents  happen,  upoa  die 
penalty  in  the  fame  flatufe  contnncd; 
whereby  it  appeareth  that  upoo  cry  maiic 
for  weapons  to  Icee'p  the  peace,  every 
man  where  fuch  accidents  happen  fat 
breaking  the  peace,  may  by  thf  law  vm 
<*  hirafelf  againlt  fuch  evd-doera  to  keep 
**  the  peace.-  But  they  take  k  to  be-  the 
**  more  difcreet  way  for  every  ooe  in  (uch 
<*  a  cafe  to  attend  and  be  affiftant  to  the 
■*  jufUcca,  (heriflfs,  or  other  miniftenflf  the 
"  king  in  the  doing  of  it.**  This  caft  b 
fpoken  of  with  approbation  by  the  Judges 
inthe  great  cafo  oif  il£|^a^ -aiid  cAers, 
Kei.  76.  and  its  principle  is  adopted  by 
Harbkifu  in  hU  pleas  of  the  crovrn,  KB,  I. 
c,  65.  /.  zz.  nhere  be  Giyt,  •*  Tt  baidi  teen 
holden  that  private  peribns  may  arm  them- 
felves  in  oiaer  to  fupprefs  a  rioc,  from 
whence  it  feems  clearly  to  folknr  thit  ih^T 
may  alfo  make  ufe  of  arms  in  the  fufiprefling 
of  It  if  there  b^  a  neceffity  ibr  (b  doinr.* 
He  adds  indeed,  that  it  feenn  haMrdoot 
for  private  perfons  to  go  (b  far  io  common 
cafei,  and  that  fuch  vk)lent  methods  fecn 
only  proper  agaioft  fuch  nou'  aa  fimiur  of 
rebellion. 
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RooKE  J.  I  am  of  the  ian)^  opinion.  It  is  highly  important 
that  hy-ftiCnders  fliould  kiiow  when  they  are  authorifed  to  inter- 
fere. In  this  cafe  die -life  of  the  wife  was  in  danger  from  the 
aB,  of  the  hnfband.  The  Defendants  therefore  were  juftified  in 
breaking  open  the  houfe,  and  doing  what  was  neceflary  for  the 
prefervation  of  her  life.     The  jury  find  that  they  have  done 

'  this. 

CiiA>TBRB  J.  Tliere  is  a  great  diiFerence  between  ^e  right  of 
a  private  perfbn  in  cafes  of  intended  felony  and  of  breach  of  the 

'  peace.    It  is  lawful  for  a  private  perfon  to  do  any  thing  to  pre- 

'  vent  the  perpetration  of  a  felony.  In  this  cafe  it  is  ftaied  that 
the  Plaintiff  pnrpofed  feloniouily  to  kill  and  flay  his  wife^  to  pre- 
vent which  die^Defendants  interfered  in  the  manner  dated  in 

'the  plea.  The  juftification  has  been  found  by  the  verdiA ;  and 
the  Defendants  therefore  are  entitled  to  the  judgment  of  the 
Court. 

Rule  difeharged. 
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Ward  v.  Harris. 

/ISSUMPSIT.  The  firft  count  of  the  declaration  ^ated, 
that  wherefvs  on,  S;c.  at,  S;c.  in  confideration  that  the 
FlaintifF,  at  the  ipecial  inftance  and  requeft  of  the  Defendant 
then  and  there  fold  to  the  Defendant  a  certain  horfe  of  the 
iaid  Plaintiff,  at  and  for  a  certain  quantity  of  certain  oil,  to 
he  therefore  delivered  by  the  (aid  Defendant  to  die  faid  Plaintiff 
mtktn  a  certain  time,  whieh  elapfed  before  the  commence- 
ment of  this  (bit  and  then  and  there  delivered  the  feid  horfe  to 
the  feid  Defendant,  he  the  faid  Defendant  undertook  and  then 
and  there  faithfully  promifed  the  faid  Plaintiff  to  deliver  the 
faid  oil  to  the  faid  Plaintiff  accordingly ;  yet,  the  Defendant  al- 
though oflen  requefled,  hath  not  delivered  the  faid  oil  or  any 
part  thereof  to  the  faid  Plainti£^  but  hath  hitherto  wholly 
n^le£Ud,  4*^. 

The  other  counts  were  general,  and  not^  ^ffi^^fnj^  was  pleaded.' 
'  •  The  caufe  was  tried  before  Lord  Eldon  Ch.  J.  at  the  fittings 
after  lafl  Hilary  term,  and  a  verdi£t  was  found  for  the  Plaintiff. 

'  In  Eq/ler  term  laft,  CockellSe^t*  having  obtained  a  rule 
calling  upon  the  Plaintiff  to  fhew  caufe  why  judgment  fhould 
not  be  arretted  for  the  uncertainty  of  the  declaration. 

Shepherd 


13  Eaft^ 105. 

The  declaration 
ftated  that  in 
cofifideration 
that  the  Plain- 
tiff had  fold  to 
the  Defendant 
a  certain  borfe 
of  the  Plaiotifi^ 
at  and  for  a  ur* 
ttum  qmantUy  of 
certain  «£/,  to  be 
delivered  within 
a  certain  time, 
which  had  elapf- 
ed  before  the 
commencement  ^ 
of  the  fuit,  the 
Defend«int  pro*  ' 
mifed  to  delit'cr 
the  fjid  oil  ac- 
cordingly. Held 
well  cTiouph 
after  verdid. 
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1 8oo.  Shepherd  and  Bayley  Serjts.  fhewed  caufe.     Whatever  miglit 

have  been  the  &te  of  this  declaration  on  ipecial  demurrer,  ftiU 

^^^°  it  is  well  enough  after  verdi£l*  Indeed  if  the  obje&ion  of  uh 
Hakiis.  certainty  prevail  in  this  inftai\ce^  it  mnft  prevail  in  almoft  every 
a6lion  a£qffum^.  It  is  troe^  that  in  tretfpais  more  certainly 
is  requifite  as  to  the  thing  demanded.  But  both  Lord  Matu* 
Jleldand  Yates  J.  in  Bertie  v.  Pickering  et  Ux.  4  Burr.  2455.  ob- 
ierved  that  the  reaibn  of  the  diftinAion  isL  that  the  Defendant 
in  treij)ais  may  be  able  to  juftify  the  taking.  General  worda  ace 
fufficient  where  the  certainfy  lies  within  the  Defendant's  notioe^ 
Com.  Dig.  tit.  Pleader,  C.  26.  Indeed  in  this  cafe,  if  the  wojrds 
of  the  declaration  had  been  <^  a  certain  quantityt  to  wit,  fbmany 
gallons,  of  certain  oil,  to  wit,  of  fiich  a  ibrt»"  the  decUrarion 
would  clearly  have  been  good.  And  although  the  omitting  to 
fymSy  the  quantity  and  species  under  a  to  wit,  might  have  been 
caufe  of  fpecial  donurrer,  yet  after  verdi6);,  it  muft  be  prefiuned 
that  the  jury  have  aicertained  thofe  circumftances.  Befides^  the 
count  is  not  particularly  uncertain.  For  if  the  agreement  had 
been  that  the  Plaintiff  fliould  fell  his  horfe  to  the  Defendant  to 
be  paid  for  in  money  without  mentioning  any  price,  the  law 
would  have  implied,  that  the  Defendant  fhould  pay  as  much 
money  as  the  horfe  was  worth.  So  here  the  [agreement  being 
that  the  Plaintiff  fhould  fell  his  horfe  to  be  paid  for  in  oil,  the 
law  will  imply  that  the  Defendant  ought  to  deliver  fuch  a  quaiip* 
tity  of  oil  as  would  amount  to  the  value  of  the  horf^  thou^  be 
be  at  liberty  to  make  up  the  amount  in  any  jQpecies  of  oil  which 
he  may  think  proper. 

CockeU  Serjt  contri  dbferved,  that  the  Plaintiff  profefled  lo 
declare  on  a  ^lecial  contraA,  and  yet  had  not  ipecified  what  the 
terms  of  that  c(Hitra£l  were ;  that  admitting  this  g^eral  niode 
of  declaring  to  be  good  in  the  cafe  of  a  fide  for  numey,  yet  that 
this  was  not  a  fele  but  an  exchange ;  the  commutation  -of  geods 
for  money  being  a  Ikle,  but  the  commutation  of  goods  ^r  goods 
being  an  exchange.     2  Bl.  Com.  446. 

Lord  £u>OK  Ch.  J.  At  the  trial  it  appeared  to  me  thut  it 
would  be  very  difficult  to  fupport  this  count.  It  is  true  that  it 
makes  a  difference  whether  the  objedion  be  taken  before  or  after 
verdi£l ;  but  on  the  beft  confideration  which  I  have  he&i  aUe  to 
give  the  cafe,  it  ftrikes  me  that  the  count  cannot  be  fupported 
even  after  verdifl.  The  paftage  cited  from  iB^^/2oiitf 'a  Coimpiei//- 
aries  amounts  to  no  more  than  this,  that  exchange  is  not  a  iiik^ 

and 
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and  (ale  is  not  exchange.    If  the  coofideration  of  a  contra6l  be        1 8oo« 
goods,  though  in  one  ienle  of  the  word  this  contrail  may  be 
caUedan  exchange,  yet  in  another  fen&  it  may  be  caUed  alale, 


Wako 

finr  it  is  not  neceffiiiy  to  a  iale  that  money  fliould  pais.  Tlie  Hak^u. 
dedaradon  in  thisca&ftates,  ihattheHaintiffat  the4>eciali^ 
ftance  and  requeft  of  the  Defendant,  ibid  to  the  Defimdant  a 
certain  h^urfe  of  the  Plaintiff,  but  it  does  not  ftate  what  the  value 
of  the  horie  was,  and  I  do  not  know  that  it  is  a  term  df  fuch  a 
contraft  arifing  by  neceflary  legal  implication,  that  the  horie 
was  to  be  Md  for  its  valud.  The  declaration  proceeds,  *^  at  ' 
and  for  a  certain  quantity  of  certain  oil  to  be  therefore  deli- 
vered by  the  iaid  Defendant  to  the  iaid  Plaintiff  within  a  cer- 
tain time,  which  elapied  before  the  commencement  of  the  fuit.'* 
In*  the  caie  df  a  fale  for  money,  as  the  law  implies  that  fo  much 
money  ihall  be  paid  as  tiie  article  is  worth,  no  di^tecan  ariie 
concerning  the  quali^  of  what  is  to  be  received,  the  quality  of 
money  being  always  die  iame.  I  incline  therefore  to  think  it 
neceffiiry  to  exprds  value  in  ibme  maimer  in  iudi  a  contra^ 
aa  tUs,  where  ibmething  other  than  money,  is  to  be  given  for  a 
eommodi^.  Here  the  value  of  the  horie  is  not  ilated;  the 
valne  of  die  oil  is  not  ilated,  nor  is  any  thing  itated  with  re- 
aped; to  the  quantity  or  quality  of  the  oil.  It  f^pears  to  me, 
that  the  terms  of  the  declaration  leave  it  fo  wholly  uncertain 
what  the  i^>edal  contrail  was,  that  we  cannot  tell  what  we  ihall 
intend  it  to  have  been.  Enough  does  not  appear  upon  thedecla- 
ration  to  enable  us  to  fay  what  the  contraA  meant  to  be  alleged 
miift  be,  as  it  would  have  appeared  on  the  record  if  ibme  other 
aipements  had  been'  put  on  that  record,  or  as  if,  muft  have  been 
proved  before  a  jury.  Tliis  may  have  been  a  ipecial  contraft 
that  any  quantity  of  any  <»1  of  the  valu^  of  the  horie  ihould  be 
given  for  the  h<Mrie;  it  may  havebeen  a  ipecial  contraft,  that  a 
celtain  ^edfic  quantity  of  certain  ipedfied  oil,  not  fo  great  or 
greater  in  valu^  than  the  horfe  ihould  \}e  given  ibr  the  horfe: 
the  real  terms  of  the  contra£i  may  be  difierent  from  either  of 
thei^  and  the  proper  damages  may  vary  infinitely.  I  doubt 
whetfi^  tUs,  after  verdi6l,  can  be  eonfidered  as  a  contraA  de- 
feiftiVely  ilated.  '\Vlben  it  is  to  be  coUefted  from  the  record  what 
ipecial  oontraA  was  meant  to  be  ilated,  the  defeA  of  the  ilate- 
ment  on  the  record,  may  be  fupplied  by  intending  proof  before 
a  jury;  but  here  the  record  does  not  ilate  any  {pecial  contrail, 
to  that  I  can  be  certain  what  I  can  intend  as  having  been  proved 

before 
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i8oo«       before  the  jury.     Upon  the  whole,  it  does  not  a^ypesr  to  me 

that  thci  declaration  ftates  enough  of  any  contra^;. 

Ward  Accordingly  The  Court  made  the  rule  abfblute  for  arrefting 

Harris.       Qie  judgment.     But  on  the  following  day  intimated  that  thej 
wifiied  to  confider  further  of  their  opinion. 

Lord-  Eldon  Ch.  J.  on  this  day  (aid — ^My  brothers  Heathy 
Bookcy  and  Chambre  are  all  of  opinion,  that  the  objeftions  which 
have  been  taken  to  this  declaration  cannot  prevail  after  verdid:* 
I  yield  to  their  authority. 

Ride  difeharged. 


>/jr  ift.  \CowELL,  Adminiflrator  of  Cowell^  v.  Edwards. 

It  ffemc  that        Tndmbitatus  offwopJU  for  money  paid. 

^^it^f^ti^  •^^^  ^^^•**  *^  Plaintiffs  inteftate,  having  watered  into  a 

bond  BMy  re-  .jouit  and  feveral  bond  with  feven  other  peribns,  two  of  whom 
^o^rJtt^Ctit  ^®^  principals  and  the  five  others  as  well  as  himfelf  furctiesf 
his  aliquot  nro-  .was  together  with  his  co-fiireties  caUed  upon  by  the  obligees 

^iTy^idby  ^  P^y  ^®  ^"™  engaged  for;  the  Defendjmt  and  two  of  the 
him  under  the  other  fureties  paid  each  a  part  of  that  fum,  but  the  prefont  JUih 
Sad'fo  H.^"  •  ^'»  inteftate  paid  the  refidue.  JJpon  this  the  PlaintifiF  confi- 
ntiTpber  of  Aire-  derlng  the  Defendant  and  one  of  the  two  fureties  who  had  already 
i^olUwy  ^c^^^*  contributed  as  the  only  folvent  fureties,  called  upon  them  to  pay 
the  principal  and  their  proportion  and  now  brought  this  action  to  recover  fi^YHn- 
furetfcTbe^not  ^®  Defendant  fuch  a  fum  of  money,  as  when  added  to  what  had 
proved.  been  tdready  paid  by  him  would  make  up  one-third  of  the  whole 

ium  paid  to  the  obligees,  deducing  only  what  had  been 
tributed  by  the  fourth  furcty  not  called  upon  at  this  time. 

The  caufe  was  tried  before  Lord  ELdaii  Ch.  J«  at  the 
jAcr  laft  Eajler  term,  when  the  PlaintifiT  obtained  a  verdiA  fa 
a  fixth  of  the  whole  fum  paid,  not  allowing  for  the  fum  paid  hj 
the  fourth  furety,  with  liberty  to  move  the  Court  to  enters 
verdi6l  for  Uie  whole  demand. 

Lais  Serjt.  however  on  the  part  of  the  Defendaot  obtained  a 
rule  calling  upon  the  Plaintiff  to  ihew  caufe  why  this  verdiA 
ihould  not  be  fet  afide  altogether  and  a  new  trial  be  had.  He 
took  tliefe  obje£lions ;  that  this  a6lion  could  not  be  maintained 
at  law  by  one  co-furety  againft  another ;  that  if  the  a6Uon  could 
be  maintained  for  one-fixth  of  the  whole  fum  engaged  for,  and 

whick 
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which  under  the  circumftances  of  the  prefent  cafe,  he  infiftcd        1 8oo. 
was  all  that  could  be  recovered  irom  the  Defendant ;  yet,  that 


the  mfolveucy  of  t;he  two  prindpals  and  of  the  three  other  co-  AdnuniftratM  of 
fureties  Ihould  have  been  proved  hi  order  to  entitle  the  Plaintiff   ^  Cowrll, 
to  the  prefent  verdift.  Edwaedi. 

Shepherd  and  Vattghan  Seijts.  were  proceeding  on  this  day  to 
fhew  caufe,  and  cited  Deering  v.  Lord  Witichelfea  {a)^  when  they 
wei:e  flopped  by 

Tfie  Comty  who  obferved  that  it  might  now  periiaps  be  found 
too  late  to  hold  that  this  a6lion  could  not  be  maintained  at  law, 
tliough  neither  tlie  infblvency  of  the  principals  or  of  any  of  the 
co-fureties  were  proved ;  but  tliat  at  all  events  the  Plaintiff  could 
not  be  entitled  to  recover  at  law  more  than  one-fixth  of  the 
whole  fum  paid. 

And  Lord  Eldon  Ch.  J.  (aid,  that  he  had  converfed  with  Lord 
Kenyon  upon  the  fubjc£l,  who  was  alfb  of  opinion  that  no  more 
than  an  aliquot  part  of  the  whole,  regard  being  had  to  the  num- 
ber of  co-fureties,  could  be  recovered  at  law  by  the  Defendant; 
though  if  the  infolvency  of  all  the  other  parties  were  made  out^  , 
a  larger  proportion  might  be  recovered  in  a  Court  of  Equity. 

In  confequence  of  thefe  intimations  from  the  Court,  and  of  an 
opinion  thrown  out  by  them  that  the  matter  mufl  ultimately, be 
carried  into  a  Court  of  Equity,  an  offer  was  made  by  the  De- 
fendant and  acceded  to  by  the  other  fide,  to  enter  a  nonfiiit 
without  coils. 

•  'NfAa ;  Lord  Mdon  alfb  added  a  doubt  of  his  own.  Whether 
a  diflin6lion  might  not  be  made  between  holding  that  an  adUon 
at  law  is  maintainable  in  the  fimpic  oife  where  there  are  but  two 
fureties,  or  where  the  inibiveiicy  of  aU  the  fureties  but  two  is 
admitted,  and  the  infblvency  of  the  principal  is  admitted,  and 
holding  it  to  be  maintainable  in  a  complicated  cafe  like  the  pre- 
fent, fuidi  infblvency  being  neither  admitted  nor  proved,  and 
where  the  Defendant  after  a  verdi6l  againfl  him  at  lawmayftill 
remain  liable  to  various  fuits  in  Equity  with  each  of  his  other 
co-fureties,  and  where  the  event  of  the  a6lion  cannot  deliver 
him  from  being  liable  to  a  multiplicity  of  other  fuits  founded 
upon  his  charaAer  as  a  co-furety. 

Ttf)  See  the  oeir  cufe. 
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1800. 


{T^e  Reporters  have  been  faocured  with  a  Mamifcrlpt  Nt^e  of 
the  Cafe  of  Decring  v.  Lord  Wincheliea  referred  to  in  the 
preceding  argumetit.) 

(IN  THE  EXCHEQUER.) 

Fib.  8th,  1787.  Sir  Edward  Deering  v.  The  Earl  of  Winchelsea, 
p*/  339.  Sir  John  Rous,  and  the  Attomey-Greneral. 

24  ye*,  yum, 
x6o. 

If  A.,  B^  tnd  0.  T  ORD  Chief  Baron  Eyre  (prefent  Hotham  and  Perrjpi  Barons) 
'^uliti^c^Z).  delivered  the  opinion  of  the  Court 

in  thretfeparate  Thonuis  Deering^  younger  brother  of  the  Plaintiff^  was  ap» 
one tf  thlfm*b«  Pointed  in  1778  receiver  of  fines  and  forfeitures  of  the  enftoms 
compelled  to  pi]r  of  the  outports,  and  entered  into  three  bonds,  each  in  the  pellal^^ 
flIr*th^*wUicipil,  of  4000/.  with  condition  for  duly  accounting;  in  one  of  which 
the  two  others  the  Plaintiff  joined  as  furety,  in  another  Lord  Wi^ichetfia^  and 
irconS?but*c  in  Sir  John  Rous  in  the  third.  Thomas  Deering  became  hiftdrent 
proportion  to  the  and  left  the  country :  the  balance  due  to  the  crown  was  6602^ 
r^>eai ve  bondt[  I05.  Sd.  part  of  which  was  levied  on  his  cfie^ls,  and  when  the 

bill  was  filed  there  was  due  3883/.  14s.  S^d.  which  was  rather 
lefs  than  the  penalty  of  each  of  the  bonds.  The  bond  in  whidi 
the  Plaintiff  had  joined  was  put  in  fiiit  againft  him,  and  jvtig' 
ment  obtained.  He  filed  his  bill  demanding  contribution  againft 
Lord  ninchelfea  and  Sir  Johji  Rous,  and  praying  an  account  of 
what  was  due  to  the  crown  and  money  levied  on  the  Plaintiff 
(fiippofing  execution  to  follow  the  judgment),  and  that  Lord 
Winchelfea  and  Sir  John  iZotis  might  contribute  to  difbhai^die 
debt  of  Thomas  Deering  as  two  of  the  fiireties  for  that  debt 
The  appointment,  the  three  bonds,  and  the  judgment  i^aibft 
the  Plaintiff,  were  in  proof,  and  the  balances  wel'e  admtUSed  hj 
all  parties. 

The  Lord  Chief  Baron  after  flating  the  cafo  obferved^  that 
contribution  was  refifted  on  two  grounds ;  firil,  that  there  was 
no  foundation  for  the  demand  in  the  nature  of  the  contraA  be> 
tween  the  parties,  the  counfol  for  the  Defendants  coniideriiig 
the  title  to  contribution  as  arifing  fi'om  contrail  exprefiied  or 
implied;  fecondly,  that  the  condu£l  of  Sir  Edward  Zkering 
had  deprived  him  of  the  benefit  of  any  equity  which  he  might 
have  otherwife  had  againft  the  Defendants. 

The 
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The  Lord  Chief  Baron  confidered  the  fecond  objeftion  firft. 
The  m]fcondu£l  imputed  to  Sir  E,  Deering  was,  that  he  had 
encouraged  his  brother  in  irregularities,  and  particularly  in 
gaming,  wliich  had  ruined  him,  and  had  done  this  knowing  his 
fortune  to  be  fuch  that  he  could  not  fiipport  himfelf  in  his  ex- 
travagances and  faithfully  account  to  the  crown;  that  Sir  E.  Deer-^ 
ing  was  privy  to  his  brothe.-^s  breaking  through  the  orders  given 
him  to  dc{x>fit  tlic  money  he  received  in  a  cheft  under  the  key 
of  the  comptroller.  His  LonUhip  obierved  that  this  might  be 
true,  and  certainly  put  Sir  E.  Deering  in  a  point  of  view  which 
made  his  demand  indecorous;  but  it  had  not  been  made  out  to 
the  iatisfa^on  of  the  Court  that  this  conftitutcd  a  defence^ 
Mr.  Maddocks  had  ftated  that  the  author  of  the  lofs  ftiould  not 
have  contribution;  but  ftated  neither  reafon  nor  authority  to 
iupport  the  principle  he  urged*  If  llxefe  were  circumftances 
which  could  work  a  difability  in  the  Plaintiff  to  fup{)ort  his  de. 
numd,  it  nmft  be  on  the  maxim,  ^^  that  a  man  muft  come  into 
a  court  of  Equity  with  clean  liands ;"  but  general  depravity  is 
not  fuflScient.  It  muft  be  pointed  to  the  a£l  upon  which  the 
lofi  ariies,  and  nuift  be  in  a  legal  fenfe  the  caufe  of  the  lofs. 
In  a  moral  fenfe  Sir  £.  D^mi^  might  be  the  author  of  the  lofs; 
but  in  a  legal  fen£e  Thomas  Deering  was  the  author;  and  if  the 
€Vil  example  of  Sir  JS.  Deering  led  him  to  it,  yet  this  was  not 
what  a  court^of  juftice  could  take  cognizance  of.  There  might 
indeed  be  a  cafe  in  which  a  perfon  might  be  in  a  legal  fenfe  the 
author  of  the  lofk,  and  therefore  not  entitled  to  contribution ; 
as  if  a  perfon  on  board  a  fhip  was  .to  bore  a  hole  in  the  fhip, 
and  in  confequence  of  the  diftrefa  occafioned  by  this  a£t  it  be* 
came  neceflary  to  throw  overboard  his  goods  to  fave  the  fhip. 
Tliis  head  of  defence  therefore  fails.  The  real  point  is,  Whe- 
ther there  fhall  be  contribution  by  fhredes  in  difUnA  obligations? 

It  is  admitted,  that  if  they  had  all  joined  in  one  bond,  for 
1 2,000/.  there  muft  have  been  contribution  {a).  But  thi9  isiaid 
to  be  on  the  foundation  of  contraA  implied  from  their  being 
parties  in  the  fame  engagement,  and  here  the  parties  might  be 
ftrangers  to  eadi  other.  And  it  was  ftated  that  no  man  could 
be  called  upon  to  contribute  who  is  not  a  furety  on  the  &ce  of 
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1 8oo. 


Dbsring 
TheEulof 

WlNCUELIlAi 


(tf)  See  Lmytr  w,  NtJfim,  I  ytrm.  456.  tribtue.    So  where  foraty  ?>}•  a. debt  and 

what  it  was  held,  tlut  where  one  obligor  hat  no  countetbond,  by  cuftom  of  L^tulom 

that  \%  furety  is  fued  alone,  by  cuftom  of  he  (hall  maintain  a^ion  a|atnft  the  priu- 

L$nfkn  he  Oiall  make  hit  co-i'uretiei  ecu.  cipaL 

the 


V. 
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I  Boo.       the  bond  to  which  he  is  called  to  contribuf  e.    Hie  point  remaki» 
to  be  proved  that  contribution  is  founded  on  contract.    If  a  view 
is  taken  of  the  cafes,  it  will  appear  ihat  the  bottom  ot  contribu- 
Thc  £«ri  of     tion  is  a  fixed  principle  of  juftice,  and  is  not  founded  in  con- 
MFiNcuELSEA,  ^^^  ^^^^     Contraa  indeed  may  qualify  it  as  in  Swain  v.  JVaU:, 

1  S^»  ^P'  149*  where  three  werfjoound  for  H.  in  an  obligation, 
and  agreed  if  H.  tailed  to  bear  their  reipeftive  parts.  Two 
proved  infolvent,  the  third  paid  the  money,  and  one  of  the  others 
becoming  folvent,  he  was  compelled  to  pay  a  tliird  only,  {b) 

There  are  in  the  Regijter,  fo,  1 76.  b.  two  writs  of  contribution, 
one,  ^' DecotUribuiionejfacienda  inter  coliaredes^**  the  ather^  "Uf 
feoffamenio ;"  thefe  are  founded  on  the  ftatute  of  MctrUbridge^ 
52  //•  3.  r.  9.  which  ena^ls,  <^  tlmt  if  any  inheritance  whereof 
"  but  one  fuit  is  due  defcends  unto  many  heirs  as  mito  parceners, 
^^  whofb  hath  the  ddeft  part  of  the  inheritance,  Ihall  do  that  ona 
^^  fuit  for  himfelf  and  fellows,  and  the  other  co-heirs  ihall  be  con* 
^^  tributaries  according  to  their  portion  for  doing  fuch  fiiit.  And 
*'  if  njany  feoffees  be  feized  of  an  inheritance  whereof  bat  one 
^^  fuit  is  due,  the  Lord  of  the  fee  ihall  have  but  that  one  fuit  and 
"  (hall  not  cxa6l  of  the  faid  inheritance  but  that  one  fuit  as  hath 
•'  been  ufed  to  be  done  before.  And  if  thefe  feoflfees  have  Ao 
^^  warrant  or  means  which  ought  to  acquit  them  then  all  the 
*^  feoffees  according  to  their  portion  ihall  be  contributaries  for 
"  doing  the  fuit  tor  them."  llie  objc6l  of  the  ilatute  was  to 
prote£l  the  inheritance  from  more  than  one  fuit  TTie  provifion 
for  contribution  was  an  application  of  a  principle  of  juflice.  In 
Fiizlu  N.  B.  162.  J5.  there  is  a  writ  of  contribution  where  there 
are  tenants  in  common  of  a  mill  and  one  of  them  will  not  repm 
the  mill,  the  other  ihall  have  the  writ  to  compel  him  to  contri- 
bute to  the  repair.     In  the  fame  page  Fitzherbejt  takes  notioe  of 


{a)  On  Inqueft  bf  office  t  fit,  fa.  ifllicd  t  iken  the  prdfits  nf  other  Undi,  lite  fli(Hi)4 

to  M,  and  £.  his  wife  ter^teiianu,  who  al  he  charged  with  irTues/r*  raii^  and  accoid- 

l^edthat  the  faiber  off.  was  felled  of  the  ingily  judginenc  that  M.  and' J?.  (houM 

landt  and  other  Itads  which  defcended  to  recover  fir^rata^^oAf.  24.  Set  allb JD^iMr 

M.  and  ji.  now  wife  of  B,,  between  whom  Grejhams  caie,  Afovr,  439.  Cn.£ii%,^0^ 

purparty  was  made  and  the  land  in  queftion  S.  C,  where  by  way  of  plea  iu  aKatemeflltte 

allotted  to  the  purparty  of  £,t  and  To  (lie  a  rf cognisance  in  chancery  againar  MMi^ 

held  the  land  in  purparty  for  other  lands  nants,  it  was  pleaded  that  the  cogaisor  wis 

allotted  for  the  purparty  of  A.  and  prayed  feifed  of  other  Unds  ttmport  rtajniiimh 

aid  of  A.  wliich  was  granted,  and  A.  came  fa&jt, 

not,  but  M.  and  E,  came ;  and  on  the  mat«  {h)  But  fee  Fcter  r.  RUh^  i  Cb.  kef.  35. 

ter  judgment  for  the  king  and  execution  where  two  out  of  three  furettes  were  oeni« 

awarded,  and  that  M.  and  E.  (hould  have  palled  to  pay  in  moietitrs,  the  thiid  bMi| 


over  pv  ratif  and  as  to  the  iflfucs  M,  and     iniblvent. 
E^  his  wife  prayed)  that  as  her  parcener  had 


the 
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the  nirrits  of  cdntpibution  between  co-hei^  and  eo-feo%es;  and        1800I 

fuppofes  that  between  feoffees  the  writ  cannot  be  had  without      s- 

the  agreement  of  all  (a),  and  the  writ  in  the  regiftcr  (b)  coun-  DirRiNd 
tenances  the  idea;  yet  this  feems  contrary  to  the  exprefs  pro-  The  e'^fI  of 
vifion  in  the  ftatute.  In  Sir  Wm.  Harbefs  cafe,  3  Cd.  11.  4.  WiNciHELttA. 
many  cafes  are  put  of  contribution  at  common  law.  The  redbn 
is  they  are  all  in  teqtioli  Jure,  and  as.  the  law  requires  equality  . 
they  fhall  equally  bear  the  burden.  This  is  confidered  as  founded 
in  equity ;  contra£l  is  not  mentioned.  The  principle  operates 
more  clearly  in  a  court  of  equity  than  at  law.  At  law  the?  party 
is  driven  to  an  audita  ^[uerela  or  Jcire  facias  to  defeat  the  execu- 
tion and  con^el  execution  to  be  taken  againft  all.  There  are 
more  cafes  of  contribution  in  equity  than  at  law.  In  Equity  • 
Cafes  Abridged  there  is  a  firing  under  the  title  ^'  Contribution 
and  Average.'*  Another  cafe  at  law  occurred  in  looking  into 
Hargrav^s  Tra6is  in  a  treatife  aicribed  to  Lord  Hale  on  the 
prifage  of  wines.  The  King^s  title  is  to  one  ton  befi>re  the  maft 
and  one  ton  behind  the  mail.  If  there  are  different  owners  they 
may  be  compelled  in  the  Exchequer  Chamber  to  contribute  (r). 
Contribution  was  confidered  as  fi:)Uowing  the  aecident  on  a  gene- 
ral principle  of  equity  in  the  Court  in  which  we  are  now  fitting. 
In  the  particular  oafe  of  fureties,  it  is  admitted  that  one  furety 
may  compel  another  to  contribute  to  the  debt  for  which  they 
are  jointly  bound.  On  what  principle?  Can  it  be  becaufe  they 
are  jointly  bound  ?  What  if  they  are  jointly  and  leverally  bound? 
What  if  feverally  bound  by  the  fame  or  different  hiflruments? 
In  every  one  of  thofe  cafes  fureties  have  a  common  interefl  and 
a  common  burthen.  They  are  bound  as  effe6lually  quoad  con^ 
tribution  as  if  bound  in  one  inftrument,  with  this  difference  only 
that  the  fums  in  each  inftrument  afcertain  the  proportions, 
whereas  if  they  were  all  joined  in  the  fame  engagement  they  mufk 
all  contribute  equally,  {d) 

(a)  Fitkberbert  feems  only  to  fay 'that  if  the  repair!  of  brief  get,  and  the  whole  levied 

one  of  tt\e  fcoff«;es does  ihe  fuit  voluntarily,  on  the  l<>rd,(ne  Court  o( EtsH^equcr  on  £n^ 

he  (hall  not  have  contribution ;  and  the  (la-  lijb  bill  for  contributiun,  held  ihat  all  (Ik^ 

lute  feems  not  to  hnve  been  conttrued  as  who  h^ld  anv  part  or  the  demefaesby  pur* 

having    given  the  writyhut  a  remedy  to  chide  from  the  crovii  wc>re  liable  to  contri- 

prevent  one  being  ditlr^med  for  tbe  whole,  bute,  RUh  v.  Burhr^  Hard.  131.   See  aUi» 

See  3  Co.  14.  h,  as  to  lan'hi  extended.  Cafv  de  Lod^en  Br  dge^  ^\x  W,  7«m/i  273. 

{h!)  Fo.  177.  «/  prmHaus  A.fiBam  iliam  and  tii«  c  Ces  coll-  ctcd  from  ^in.Mr,  tiu 

pr9fc  eS  pr^tdiSisy  -B  tC.f  D,yCt  £  ex  attfmn^  C^mfrihuttQH  and  Averagt* 
itffcnJufatit^lSfe.  (</j  Harj^rav**4£tayiTr4&i^^l2iOm 

{c)  'Inhere  beijsg  a  charge  on  a  manor  for 
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In  fliis  cafe  Sir  E.  Deering^  Lord  Winchelfeoy  and  Sir  Jl  JJoia 
were  all  bound  that  Thomas  Deering  fhould  account  (a).  At 
law  all  the  bonds  are  forfeited.  The  balance  due  might  have 
been  fo  large  as  to  take  in  all  the  bonds;  but  here  the  balance 
happens  to  be  left  than  the  penalty  of  one.  Which  ought  to 
pay?  He  on  whom  the  crown  calls  muft  pay  to  the  crown :  but 
as  between  themfelves  they  are  iri  aq:4alijure,  and  fliall  c(Hitri- 
buto.  This  principle  is  carried  a  grea(  way  in  the  cafe  of  three 
or  more  fureties  in  a  joint  obligation ;  onje  being  infolvent,  the 
third  is  obliged  to  contribute  a  full  moiety.  This  circumftance 
and  the  pofBbility  of  being  made  liable  to  the  whole  has  probably 
produced  feveral  bonds. .  But  this  does  not  touch  the  principle 
of  conti*ibution  where  all  are  bound  as  fureties  for  the  fame 
perfon. 

Tliere  is  an  inftance  in  the  civil  law  of  average,  where  part  of 
a  cargo  is  thrown  overboard  to  fave  the  veflel,  Shc^w.  Pari.  Cafi 
19.  Moor  J  297.  The  maxim  applied  is  qtd  /entit  commodum. 
Jcntire  debet  et  onus.  In  the  cafe  of  average  there  is  no  contraft 
cxprefs  or  implied,  nor  any  privity  in  an  ordinary  fenfe*  This 
ihews  that  contribution  is  founded  on  equality  and  eftabliihed 
hy  the  law  .of  all  nations. 

There  is  no  difficulty  in  afcertalning  the  proportions  in  which 
the  parties  ought  to  contribute.  The  penalties  of  the  bonds  aP 
certain  the  proportions. 

Tlie  decree  pronounced  was,  that  it  being  admitted  by  the 
Attorney  General  and  all  parties  that  the  balance  due  wi^ 
3883/.  145.  S[d.y  the  Plaintiff  Sir  jB.  Z)e«7ng  and  the  Defejidants 
the  I^arl  of  Winchelfea  and  Sir  J,  Jlotis  ought  to  contribute  in 
equal  fliarcs  to  the  payment  thereof,  and  tliat  they  do  accord- 
ingly pay  each  1294/.  i  is.  6ld.f  and  on  payment  the  Attorney 
General  to  acknowledge  fatisfa6lioh  on  the  record  of  the  judg- 
ment againft  the  Plaintiff  and  the  two  bonds  entered  into  by  the 
Earl  of  Winchelfea  and  Sir  J.  Rous  to  be  delivered  up. 

This  being  a  cafe  which  the  Court  confidered  as  not  favourable 
to  Sir  E.  Deering  and  a  cafe  of  difficulty,  they  did  not  thin]i^£t  to 
give  him  cofls. 


(</*  ^ce  the  daufe  in  33  H.%  e.  39./  8a 
at  t )  eqoal  charging  of  Ixnds  liable  to  the 
Icing's  debts.  Sir  Thomas  Cecil* %  cnfe, 
y  Co.  ao.  h.  Primtoff  v.  Brtmley^  I  AtiZf), 
0ad  Sir  l)annh  0*  Car  ret  %  cafe.  Ambler^  6  [. 

^k)  lathe  cafe  ciAten  d<  Charhtcr^  Trin, 


II  Ei.  a.  'Ret,  III.  the  barons  of  the  Et" 
chequer  were  commanded  by  v»rit  to  appor* 
tiun  amorg  parceners  a  certain  debt  due 
from  their  anceilor  to  the  king. 
Hijl,  Exchequer f  667. 
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Perkins  Adminiftrator,  v.  Petit.  J'^y  ^d. 

A    RULE  nifi  was  obtained  on  a  fonncr  day  for  leave  to  amend  3>r* 
-^^  B,fcij'e  facias  i^gainfl  bail  in  error  by  the  record  of  the  re-  *o<!^^'^*  ^*^' 
cognizance;  the  amendment  propofed  was  the  infcrtion  of  the  <  Taunt. 27%, 

<X)ft8  of  the  VerdlCL  AfartfacUs 

Shepherd  Serjt.  Ibcwed  caufe  and  infifted  that  the  Court  would  error  may  be 
not  allow  this  ameiuknent  (a),  the  effect  of  wliich  might  be  to  J^^jJ^r ^  ^^* 
falfify  the  plea  of  md  tiel  record  though  true  when  pleaded.  cojni«ince.    . 
Buckfon  V.  Ho/kinsj  Salh  52.  2  LordRai^m.  1060.  5.  C  Vavajbr 
V.  Baile^  Salk.  52.     Hillter  v.  Frojt^  i  &r.  401.;  he  admitted 
that  two  cafes  are  referred  to  in  2  Jjord  Raym.  1 060.,  where  it  wiis 
allowed,  but  obferved  that  there  it  was  before  plea  pleaded. 

Cockell  Serjt  in  fupport  of  ^e  rule,  relied  on  Sweetland  t 
Beezley^  Barnes,  4.,  where  the  Court  permitted  a,  Jciiejaczas 
againft  bail  to  be  amended  after  iflue  joined  on  nul  tiel  record. 
He  obferved,  that  though  it  had  not  been  very  ufual  to  allow 
fuch  an  amendment  as  againft  bail  to  the  original  a6lion,  yet 
the  reafbn  on  which  it  had  been  reftilcd  probably  was  that  they 
might  not  thereby  be  prevented  from  furrendering  the  principal, 
whereas  bail  in  error  cannot  furrender  the  principal,  but  niuft 
pay  the  debt 

The  Court  took  till  this  day  to  confidcr  of  the  cafe,  when  Lord 

Eldon  Ch.  J,  faid, — We  have  no  doubt  of  the  power  of  the 

Court  to  amend  difcire  facias  againft  bail,  but  as  it  does  not  ap^ 

.  pear  to  Lave  been  the  modem  pra6iice  to  permit  amendments  in 

cafes  of  this  kind,  we  think  the  bail  in  this  cafe  ought  not  to  be 

taken  by  furprife.     At  the  iame  time  we  defire  tliat  our  refufal 

to  amend  may  not  be  drawn  into  precedent,  iince  after  tliis^ 

xx>tice  we  fhall  not  think  ourlelves  bound  to  abflain  from  exer* 

cifing  the  power  of  granting  theie  amendments  in  future. 

Per  Curiam,  Rule  difchargcd. 

(tf)  Via.  TtdXi  Pr,  K.B,  831.  ed.  1. 1^3.  ed  1.,  and;i  Se'lou^  Fr.  C.B.  64.  cd  1798. 


On  the  firft  day  of  this  term  Mr.  Baron  Chambre,  who  had 
during  the  vacation  been  q^pointed  f  o  fucceed  Mr.  Juftice  Buller 
in  this  Court,  took  his  feat  and  the  oaths. 

T  2  Itobert 


tT6 


iSoo. 


CASES  w  tRINrtY  tfiRM,  ftc     ^ 

iZod^  Graham  of  the  7nn4?r  TVmp/^,  Efq.  Attorn^  General 
to  his  Royal  Highnefs  the  Prince  of  WaUs,  fucceeded  him  in 
the  Court  of  Exchequer  and  was  knighted. 

Arthur  Onflaao  of  the  Middle  Temple^  EJTq.  was  ^aUed  to  the 
honourable  degree  of  Seijeant  at  law  in  the  courfe  of  this  term. 
The  motto  on  his  rings  and  on  thofe  of  Mr.  Baron.  Graham 
who  was  called  to  this  degree  at  the  fame  time,  was,  ^^  £^  jpfa* 
eitum  Ueti  compcmtefmdm!^ 


BND  oy  TRINITY  TEEJK. 
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In  the  Forty-firft  Year  of  the  Reign  of  George  III. 


ATotr.  7th. 

Whitfield  v.  Savage.  V^^iyL, 

•   3  JUf.  Iff  J'mlL 
«43 

THIS  was  an  a£iion  for  money  had  and  received,  which  came  ^-  with  f  view 
on  to  be  tried  before  Lord  EldonOi.  J.  at  the  Guildhall  ^Sml^ 
fittings  after  laft  Trinity  term.  WU  drawn  by 

The  circumftances  of  the  cafe  were  as  follow :  a  perfbn  of  the  ac^ted"by°c° 
name  oiDibdin  being  in  want  of  50/.  applied  to  the  Plaintiff  for  who  had  cffeat 
the  loan  of  that  fum,  who  gave  him  a  biH  for  55/.  6s.  drawn  by  hands;  B.  in- 
himfelf  upon  one  Thornton^  and  acc^ted  by  the  latter.  Thornton  ^*?'J}  ^®  J^: 
had  efie6is  of  the  Plaintiff  in  his  hands  to  the  amount  pf  the  bill,  o^er ;  the  day 
Dibdin  indorfed  the  bill  to  the  Defendant  fix)m  whom  he  received  J^"  *^«  **^ 
the  full  amount,  and  the  Defendant  indorfed  it  over  to  another  paid  the  amouiic 
perfbn.     The  day  before  the  bill  became  due  Dibdin  took  50/.  ?>  ^:  ''^^^^ 
in  part  payment  of  his  debt  to  the  Plaintiff  but  fbon  afier  hehad  hadTued  gtf» 
paid  it  into  his  hands,  the  Plaintiff  in  the  prefence  oi  Dibdin  be-  -?• « ^^^  ^ 

%       .    n  •■    1        rw^y  1  t  •    /•  1  toe  amount  of 

mg  inJEormed  that  Thornton  the  acceptor  was  become  inlolventy  the  bill,  and  rent 

htm  with  ittoi>» 
to  enable  him  to  pay  the  bill  when  due :  four  days  after  that  time  A.  learning  that  peyment  had  not  been  de- 
manded, defired  Z).  not  to  pay  the  bill,  as  no  notice  of  non-payment  had  been  given  by  the  holder,  aiid 
offered  to  mdemnify  him  ;  notwithftanding  thif  Z>.  afterwards  paid  the  bill;  hdd,  zft,  that  Z>.  paid  the  bill 
ia  his  own  wrong  i  adly,that  A.  was  entitled  to  recorer  back  the  money  paid  into  the  handt  of  A  by  B., 
.  ia  an  adion  for  money  had  and  rect^Ted. 

T  3  iaid. 
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i 

i8oo»        feid,  "  that  it  would  be  of  no  ufc  for  liim  to  keep  J>/WinV 

money,  as  he  {hou}d  not  like  the  bill  to  be  returtied  upon  him;" 

H  iTF  1 1 L D  jj^  therefore  gave  to  Dibdin  a  check  on  his  banker  for  5  o/.  (being 
Satage.  the  fum  which  he  had  juft  before  received  of  him)  defiring  him 
to  take  it  to  the  Defendant:  Dibdin  accordingly  gavg  the  check 
to  the  Defendant,  together  with  5/.  6s.  of  his  own,  to  enable 
him  to  provide  for  the  bill,  telling  him  that  Thornton  had  be- 
come infblvent,  and  was  gone  off.  Four  days  after  the  bill  had 
become  due,  the  Plaintiff  having  learnt  from  the  Defendant  that 
payment  of  the  bill  had  not  been  demanded,  defired  him  not  to 
pay  it,  as  no  notice  had  been  given  by  the  holder  of  its  non- 
payment, and  at  the  fame  time  promiled  to  indemnify  the  De- 
fendant againft  the  conlequences  of  a  refuial.  Soon  after  this 
the  bill  was  brought  to  the  Defendant  who  paid  it  notwithftand- 
ing  the  caution  he  had  received  from  the  Plaintiff;  whereupon 
the  latter  brought  this  action  to  recover  the  50/.  paid  to  the 
Defendant  to  enable  him  to  provide  for  the  bill. '  The  jury 
found  a  verdi6l  for  the  whole  amount. 

Shepherd  Serjt.  now  moved  for  a  rule  to  lhe%v  caufe  why  this 
vcrdift  fliould  not  be  fet  afide  and  a  nonfuit  be  entered;  con- 
tending, I  ft,  that  in  this  cafe  the  Plaintiff  had  waved  his  right 
'  to  notice  from  the  holder  of  non-payment  by  the  acceptor;  inas- 

much as  he  had  depofited  the  amount  of  the  bill  in  the  hands  of 
the  indorfer  for  the  purpofe  of  enabling  him  to  difchargc  it,  in 
contemplation  of  the  inability  of  the  acceptor  fb  to  do ;  that  it 
'  was  clear  that  the  drawer  might  wave  his  right  to  notice,  by  pro- 
mifing^  tlie  holder  to  pay  the  bill  fubiequent  to  the  time  of  its 
becoming  due ;  and  for  the  fiimfe  reafbn  he  j^iight  wave  it  by  an 
antecedent  promife,  for  that  if  the  drawer  do  any  thing  from 
which  the  holder  may  infer  that  he  does  not  mean  to  require 
notice,  the  notice  is  difpenfed  with;  that  it  is  not  neceffary  that 
the  holder  (houkl  give  notice  of  non-payment  by  the  acceptor, 
for  the  acceptor  himfelf  may  do  it;  that  a  notice  before  the  hffl 
becomes  due,  that  it  will  not  be  paid  when  due,  is  tantamoont 
to  a  notice  after   the   bill   has  become  due,  that  it, was  not 
paid  when  due;  and  that  the  Plaintiff  in  this  cafe  before  the 
bill  became  due  was  fo  fully  fatisfied  that  it  wbold  not  be  piud 
when  due,  that  he  depofited  the  amount  with  the  indorfer,  and 
thereby  evinced  that  he  thd  not  require  notice;  that  the  indorfer 
thereby  became  a  truftee  for  the  holder,  and  would  not  dierefisre. 
have  been  juftified  in  returning  the  money,  for  that  when  goods 
w  money  are  depofited  by.  A.  with  B.  for  the  benefit  of  C. 

II  upon 
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ll{)on  a  praredent  confideration,  the  dqK>nt  is  not  revocable,         i8oo, 
though  in  cafes  where  the  depofit  is  made  without  a  precedent       ■    '     \ 
confideration  it  is;  Clark's  cafe,  2  Leon^  3^0 ^*  -^^'5  49-  ^"^    ^VlIlT»IELD 
Alderfon  v.   Temple^  4  ^wr.  223^.  P^  I-iOrd  Mahsficld:  2dly,        Sava«i« 
That  this  a6tion  could  not  be  maintained  by  the  prcfent  Plaintiff 
who  had  advanced  nothing,  the  money  paid  into  the  hands  of 
tlie  Defendant  being  in  fact  the  money  oi  Dibdin ;  for  the  check 
for  50/.  was  4iothing  more  than  a  return  of  the  money  pre- 
▼ioufly  paid  by  Dibdin  to  the  Plaintiff,  and  was  paid  to  the 
Defendant  by  Z)/Wm's  hand. 

Lord  Eldon  Ch.  J.  In  this  caSc  the  acceptor  having  had  cf- 
fe6ls  of  the  drawer  in  his  hands,  it  muft  be  taken  as  clear  that 
notice  of  non-payment  x^^xs  prima  facie  neceflkry.  T/tomton  the 
acceptor  was  firll  liable,  and  in  cafe  of  the  Defendant  being 
called  upon  as  indorfer  he  had  a  right  to  call  upon  Dibdin  the 
prior  indorfer  and  upon  the  Plaintiff  as  drawer.  Had  Dibdin 
been  really  an  indorfer  only,  he  would  have  had  the  Cime  right? 
to  call  upon  the  Plaintiff^  but  as  the  bill  was  given  to  him  merely 
for  his  accommodation  he  had  no  fuch  claim  ^  Notwithftand- 
ing  the  infolvency  of  the  acceptor,  the  law  required  that  if 
the  bill  were  not  paid  when  due,  notice  of  non-payment  flioold 
be  givLn.  On  the  day  before  the  bifi  became  due  the  Plaintiff 
told  Dibdin  that  from  the  naiure  of  the  acceptor's  circumiiances 
there  was  reafon  to  apprehend  the  bill  might  bo  returned  upon 
him,  and  in  order  to  prevent  th^t  from  taking  place  dcfired  him 
to  carry  the  check  for  5  o/.  to  the  Defendant  On  that  tranf:i£lion,  • 

witliout  more,  it  appeared  to  me  impoflible  for  the  Defendant 
to  contend  that  becaufe  the  Plaintiff  put  money  into  his  hands 
a  priori  to  pay  the  bill  in  cafe  a  due  demand  thereof  Ihould  be 
made;  that  he  was  therefore  authorized  to  pay  it  whether  a  du^ 
demand  fliould  be  made  or  not :  admitting  however  that  the  a6l 
of  the  Plaintiff  in  fending  the  money  before  the  bill  became  due 
amounted  to  an  authority  to  pay  whenever  a  demand  fliould  be  * 

made,  provided  nothing  intervened,  yet  as  the  Plaintiff  before  any 
demand  had  been  made,  and  after  the  holder  had  been  guilty  of 
laches,  expref»ly  cautioned  the  Defendant  not  to  apply  the  money 
in  payment  of  the  bill,  it  feems  to  me  that  the  Defendant  paid 
it  in  his  own  \^Tong.  The  obje6l  of  the  Plaintiff  in  putting  the 
money  into  the  Defendant's  hands  was  to  prote£l  him  in  calc  the 
latter  duly  paid  the  bill,  and  he  did  this  under  an  impreffion  that  ^ 

.  ^  4  botb 
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.  i8oo«       both  the  Defbidant  and  himfelf  were  liable;  but  circumilanoes 
'  Jiaving  decided  that  neither  were  liable,  he  had  a  r^ht  to  fay 

Ht  ^^»«»-»  {j^^^  ^g  money  Ihould  not  be  applied  in  payment  of  the  bill  and 
Savage.  that  it  remained  in  the  Defendant's,  handb  for  his  own  ufe.  It  has 
beeff  argued  from  the  cafe  in  Burrcms  that  if  money  be  paid  into 
the  hands  of  A,  for  the  ufe  of  i?.  on  a  precedent  confideration, 
that  payment  cannot  be  countermanded ;  and  I.  agree  to  the 
truth  of  this  propofition,  provided  fuch  payment  conftitute  A^  a 
holder  for  the  u(e  of  B.  at  all  events.  But  in  a  cafe  like  th]fi» 
where  money  is  paid  by  the  drawer  into  the  hands  of  an  in- 
dorfer,  for  the  indemnity  both  of  the  indorfee  and  drawer,  the 
queilion  is,  Whether  it  be  not  paid  fcr  the  ufe  of  the  holder  lb 
long  as  he  (ball  have  a  right  to  demand  it,  and  when  he  has  no 
longer  any  right  to  demand  it,  that  is,  when  the  holder  has  been 
guilty  of  laches,  then  for  the  ufe  of  the  drawer?  In  the  prefent 
.  inilance,  the  Plaintiff  not  only  cautioned  the  Defendant  againft 
*  paying  the  bill  becaufe  it  was  overdue  without  notice,  but  offered 
to  indemnify  the  Defendant  againil  the  confequence  of  contefting 
the  queilion  with  the  holder.  Could  then  the  holder  have  reco> 
veredeitheragainftihe  Plaintiff  or  Defendant?  The  acceptor  hav- 
ing had  effects  of  the  drawer  in  his  hands,  and  the  iniblv^c^  of 
the  former  not  being  fufficient  to  diipenfe  with  the  necoffity  of 
notice,  it  is  clear  that  lie  could  not  With  reQ)e£l;  to  the  ieonid 
obje6);ion,  that  this  a6iion  for  money  had  and  received  ought  to 
have  been  brought  by  Dibdin  inflead  of  the  prefent  Plainti£^  it 
appears  to  me  that  the  a&ion  is  well  brought,  for  th^  reefbns: 
The  night  before  the  bill  becamedue  the  Plaintiff  fent  the  money 
in  difpute  to  the  Defendant;  it  was  tlie  Plaintiff  therefore  that 
advanced  it.  It  is  true  indeed,  that  Dibdin  being  the  perfon 
liable  in  confcience  before  either  the  Plaintiff  or  Defendant,  had 
previoufly  put  50/.  into  the  PlaintifTs  hands;  but  as  the  money 
in  difpute  was  a6lually  fent  by  the  Plaintiff  to  the  Defendant,  the 
former  had  a  right  to  call  upon  tlie  latter  to  reflore  it  to  him.  As 
between  the  Plaintiff andDefendant  themoneymaybeconfidered 
as  advanced  by  the  Plaintiff:  and  in  what  manner  the  Plaintiff 
and  Dibdin  might  fettle  between  themfelves  does  not  bbucem  tbii 
Defendant.  I  fhould  think,  as  having  aAually  advancedit,  hehad 
a  right  to  recover  it,  even  if  afier  the  recovery  he  hdd  it  as  s 
truftee  ioT  Dibdin.  In  contemplation  of  law  the  Plaintiff  has  kft 
the  value  of  his  effe£ls  in  the  hands  of  the  acceptor;  luod  it  if 
[  281  ]     cm  that  principle  that  notice  of  non-payment  is  required.    In 

coo- 
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contemplation  of  law  he  muft  ultimately  have  been  the  lofer        i8oo« 
by  the  failure  of  the  acceptor.  He  therefore  depofited  the  money      — — 
yrith  the  Defendant  to  anfwer  the  bill  if  dulv  demanded.     But        "itfuld 
when  the  holder  was  no  longer  entitled  to  enforce  payment  of      Savaq*. 
the  bill,  the  money  fo  depofited  muft  be  confidered  as  remaining 
in  the  Defendant's  hands  for  the  ufe  of  the  Plaintiff,  and  the  De- 
fendant having  taken  upon  hiinfelf  to  difpofe  of  tliat  money  in 
payment  of  the  bill,  afler  notice  to  abftain  from  fo  doing,  and 
afler  an  offer  of  indemnity,  is  in  law  liable  to  anfwer  to  the  , 

Plaintiff  for  the  amount. 

Heath  and  Booke  Js.  (abfente  Chambre  J.)  concurring ; 

Shepherd  took  nothing  i)y  his  motion. 


Wilson  aid  tarn  v.  Gilbert,  Clerk.  ^T}^ 

^  ^  '  9^,189. 

THIS  was  an  a6tion  for  non-refidence.    In  the  declaration  the  in  an^aaioo  lor 
parifh  was  defcribed  as  Saint  EtheUmrg.    At  the  trial  evi-  "^^"^^ 
dence  was  given  on  the  part  of  the  Defendant  to  ihew  that  the  ftyiediotbed*. 
real  name  was  Saint  Ethelburga.    Upon  this  ChambreJ.  before  ^S^^^tw- 
whom  the  caufe' was  tried  at  the  Guildhall  fittings  after  laft  denct  chattke 
Trinity  term,  nonfiiited  the  Plaintiff  ^^SLT* 

CdckeU  Sent  now  moved  to  fet  that  nonfiiit  afide  and  have  a  *»i«;  belda 
new  trial,  contending  that  the  names  o(  Saint  Ethelburg  and 
Saint  Ethelburga  were  thie  fame ;  and  that  indeed  the  name  in 
the  declaration  was  fiifBciehdy  wellftated,  inafmuch  as  in  Mait" 
land's  Hi/i.  of  London  {a)  the  parifh  was  flyled  Saint  Ethelburga 
and  in  Eton's  Thefaurus^  P*333«  Saini  Ethdburge^  which  is 
idem/onans  with  Ethelhuff* 

The  Court  obferved,  that  Saint  EtheUnprg^  and  Saint  EtheU 
burga  might  be  diftin£i  Saints,  die  one  male  and  the  other  female; 
but  that  at  any  rate,  the  nonfuit,  being  right  according  to  the 
evidence  given  at  the  trial,  ought  not  now  to  be  difturbed;  par. 
ticularly  in  thi9  kind  of  *a6lion. 

Cockell  took  nothing  by  his  motion. 

{a)  MaitUnd  £iyt  that  it  was  fo  called  Etbtlkurga,    But  Seymour  fayf,  that  Si^m 

from  being  dedicated  to  StMAwrge^  voL  a .  himfelf  calls  the  church  the  church  of  Saigi 

p.  1698.    In  Si9tos  Sunnyf  Lmkm^  by  SthtUmB,  virgin;  which,  (ays  Stywrntf^ 

Strjpc^   vol. I.    book}.   C.6.  p*99«   the  feems to  ve  a  miftake,  (he  being  a  widow ; 

chureh  b  called  the  parifh  church  of  Saht  but  he  does  not  notice  the  variance  in  the 

JStteUmrge^  virgin :  but  a  ttble  of  beneiao  name.    NoortUudk,  in  his  Hj/f.  tf  Lmdm% 

tors  to  the  church  ind  poor  of  the  parifh  of  p.  557*  ftyles  the  church  the  church  of 

8mMi£ikMurgmjn  there  infcfted.  In  St0w*s  Smimi  EthtHurg^  fo  called  from  its  dedica- 

Smtvti  by  Stywnury  voL  I.  p.  %ti.  book  %.  tioo  to  MtheUurga.  In  Brntm'*  UUr  Hifi% 

c  5.  tne  pariJh  is  called  Saint  Etbdhtirga^  ^5^h  ^  <ume  n  Swii Ssketburga* 
aiid  the  church  tht  parilh  church  idSwit 
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N»v.  nth.  Da  VIES  and  Others,  Affignees  of  Shivers  a  Bankrupt^ 
i>2/?.367.s.c.  V.  Chippendale. 

If  t  Defendant  '^HS  Defendant  in  thiv  cafe  having  been  holden  to  bail  undei' 
tmU?t*"  udgt's*  a  Judge's  order  for  5000/.  and  upwards,  at  the  fuit  of  Skivers 

order,  a  material  the  bankrupt ;  on  the  26th  ofSepiember  laft,  a  detainer  was  lodged 
ceaieo  from^he  »g»inft  him  on  the  8th  of  November  following  for  1300/,  at  the 
Jodge,  which      fuit  of  the  Affignces. 

have  indii^cd  ^  On  a  former  day  in  this  term  a  rule  niji  was  obtained  for 
bim  to  refufe  difcharging  the  Defendant  from  the  original  arreft  upon  an  affi- 
Court  wilt  on  *  davit,  Rating  that  a  fettlement  of  accounts  had  taken  place  be« 
appiicattoQ  dif.  twceu  the  Bankrupt  and  the  Defendant,  and  that  the  former 
fendant,  even'  had  given  to  the  latter  a  receipt  in  full  of  all  demands :  and  be-^ 
tho^there  was  caufe  this  clrcumftauce  was  not  difclofed  to  the  learned  Judgje 
davit  of  debt,  at  the  time  when  the  order  was  applied  for,  the  Court  made  the 
Mepradent  of  ,.^lg  abfolute  for  difcharging  the  Defendant,  though  it  wis  con- 
But  they  will  tended  by  BayUy  Seijt.  that  tli^  original  affidavit  of  debt  was 
K^  ft^m*7d  -  f^c^^"^  independent  of  the  order,  and  that  no  affidavit  to  cott* 
taincr  lodged       tradi<^  it  could  be  admitted,  for  which  the  cafe  of  Smith  y^Frq/ir^ 

wMit  11)  cuftody  After  this  Be/i  Serjt  obtained  another  rule  ni/i  for  difcharging 
Judec'i^ider.  ^^®  Defendant  from  the  detainer  at  the  fuit  of  the  Affignees;  and 
on  thi^  day  contended,  that  as  the  order  upon  which  the  original 
arreft  was  made  had  been  ^fcharged  by  the  Court,  the  Defend- 
ant never  was  legally  in  cuftody  under  thaj  arreft,  and  that  con- 
fequently  the  detainer  which  was  lodged  againft  the  Defendant 
while  in  fuch  illegal  cuftody  could  not  be  fuppocted.  He  cited 
a  cafe  in  i  StUon's  PrcSi.  p.  586.  in  the  Appendix;  ed.  1792, 
where  a  Defendant  having  been  arrefted  upon  procefs  which  had 
expired  and  detained  by  a  continuance  of  the  fame  procefi,  was 
diicharged  by  the  Court  becaufe  the  original  arreft  was  ill^al. 

Tlie  Court  were  of  opinion  that  the  authority  cited  was  not  ap- 
pliciible  to  the  cafe  of  a  Plaintiff  lodging  a  detainer  againft  a  De- 
fendant in  cuftody  at  the  fuit  of  a  ftranger ;  that  whatever  might 
be  the  caie  with  reipe£l  to  the  Plaintiff  who  made  the  original  ar- 
reft, it  would  occafion  extreme  inconvenience  if  a  third  peribn 
were  to  be  put  under  the  neceffity  of  examining  ipto  the  validity 
of  the  cuftody  of  the  Defendant  before  he  lodged  his  detainer; 
that  the  affignees  of  a  bankrupt  were  to  this  purpofe  to  be  con- 
iidered  as  ft  rangers  to  the  original  arreft ;  and  tliat  independeat 
of  tbefe  considerations  tlie  original  arreft  was  not  void  fince  it  was 

made 
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IViade  under  the  order  of  a  Judge,  which  order  was  good  at  the        iSoo. 

time  of  the  arreft,  though  the  Court  for  particular  reaibns  had  *■■ 

iince  thought  proper  to  difcharge  it.  ^olun^ 

Rule  difcharged.  v. 

CnirPKVDALK 


S;[NGUETON  and  Others,  Aflignees  of  Howell,  v.    kc^  nth. 

n^His  was  an  aAion  for  mone][  had  and  receited*  ^.^* 

At  the  trial  before  Lord  Eldok  Ch.  J.  at  the  Gtdldhall  t  bin  of  tx^ 
iittings  after  laft  Trinity  term  the  following  cafe  was  proved:  ^^^^^^  ^^y* 
The  Defendant  having  drawn  a  bill  of  exchange  on  Howell  ^e  pirationoftht 
bankrupt,  dated  the  ill  of  March  1 796,  payable  to  his  own  order  [J,"*^,;^'^'^^'^*! 
three  months  after  date,  it  was  accepted  by  Howell^  and  indorfed  giiuUy  dnmi, ' 
by  the  Defendant  to  his  bankers.     On  the  ad  oijune^  which  was  1^^"^^^^ 
two  days  before  the  bill  M'ould  become  due  as  it  was  originally  formed  him 
drawn,  HaaoeU  came  to  the  Defendant  and  told  hun  that  in  con.  S^'n^SivwVi*'*^ 
fequcnce  of  feveralhoufos  having  fiuled  he  had  loft  large  fums  of  ^^^  indorferin- 
money,  and  his  bills  had  been  returned  upon  him ;  and  he  in-  ^^  ^J^  mLx^ 
fbrmed  the  Defendant  as  his  friend  (but  informed  no  other  perfon  ?^  ^^^  *>>M,  offer- 
thereof)  that  his  affairs  were  bad,  and  would  not  pay  above  105.  t?mrtoi^comt 
in  the  pound.     Upon  this  the  Defendant  laid  that  Horjoell  muft  f«cu"tytotha 
pay  his  bill,  and  that  if  he  would,  he  the  Defendant  would  be  fe-  much  » the  * 
curity  to  HaooelFn  creditors  fpr  fo  much  as  the  dilate  Ihould  pro-  •'^fj*  ^^^ 
duce  if  they  agreed  to  a  compolition.     Howell  accordingly  paid  upoii"tbe  It ''^ 
the  bill,  and  on  the  5th  otJune  became  bankrupt.     It  alfo  ap-  **J^  P*"*  '^  ' 
peared  that  the  date  of  the  bill  had  been  altered  from  the  ift  to  *htrh!^me 
the  2  ift  6£  March  J  and  that  the  time  of  pajanent  had  been  altered  ^■'^'"P* ;  >t 
from  three  months  aftfr  date  to  two  montlis  after  date.     There  that  the  bui  h«d 
was  no  evidence  however  ta  Ihew  by  whom  this  alteration  was  ^>««  *[«•«<>  fo  at 

'*^  -  ,  to  make  it  fall 

made,  or  that  the  Defendant  had  any  knowledge  of  it,  but  the  due  before  thie 
circumftancesof  thecafe  rather  afforded  a  prefuraption  that  hedid  JJ^jJI^'?!?'  ^' 
not  HisLordfliipob(er\'edtdtliejury  thatthis  wasabargainfor  Defendam't 
a  fraudulent  preference,  the  coniideration  of  which  was  of  no  Hdd  Uj?*ih' 
value;  that  the  circumftance  of  the  bankrupt  having  called  upon  wasfuffident 
the  Defendant  t«v'o  days  before  the  bill  became  due,  and  sAer  SIuMt^^refaJr 
diiclofing  his  lituation  having  acceded  to  the  Defendant's  offer,  ence  to  defeat 
a£brded  ftrong  ground  for  them  to  infer  fraud,  and  that  the  in-  IheSL"**"*  ^' 
ference  of  fraud  as  &r  as  related  to  the  bankrupt  was  rather 
ftrengtbened  by  the  alteration  which  had  taken  place  in  the  date  ^ 

and 
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and  time  of  payment  of  the  bill*  The  jury  found  a  ver6k€t  fer 
the  Plaintiffi  for  the  amount  of  the  money  received  \}y  the  De- 
fendant on  the  bill. 

Shepherd  Seiju  now  moved  for  a  rule  calling  on  the  Plaintiffi; 
Jo  fliew  caufe  why  there  ihould  not  be  a  new  trial,  contending 
that  the  preference  given  to  the  Defendant  was  not  voluntary, 
inafinuch  as  the  Defendant  had  infilled  on  having  the  bill  paid, 
and  that  it  was  not  neceflary  there  fliould  be  any  threats  of  l^al 
procefi  to  rebut  theprefumption  of  fraudulent  preference.  He 
cited  Smith  y. Payne,  6T.R.i$2.  where  a  fecurity  given  to  a 
creditor  by  a  debtor  at  the  mere  inftance  of  the  former,  butwidi- 
out  any  threats  of  an  arreft,  was  held  valid,  though  the  debtor 
himielf  informed  the  creditor  of  the  bad  fituation  of  his  affidrs. 

Lord  Eldon  Ch*  J.  having  ftated  the  cafe  to  the  Ckmit  with 
ills  direAions  thereupon,  declared  himfelf  of  the  iame  opinion 
which  he  gave  at  the  trial,  and  diftinguiihed  this  fran  the  cde 
of  Smith  V.  Payne,  becaufe  there  the  creditor  came  to  thedebCflr, 
and  the  iecurity  was  taken  for  a  debt  a£lually  due. 

Heathj  Boakey  and  Chambre,  Js.  concurring  with  His  ixndfliip^ 
Shepherd  took  nothing  by  his  motion. 


^MMlth. 


Morris  v.  Lanodale. 


In  t  dcdamion  ■  A  ^^^^  ^^  ^^  ^^  ^<^^  defamation.  The  declaration  ftsted^ 
for  atnder  the  -^^  « that  whereas  at  the  time  of  fpeaking  and  publiihing  the  &• 
ditt  he  wii  a  veral&lfe,fcandalou8,andmaliciouswordshereinaflermentioned» 
jobber  or  dealer  the  Plaintiff  Was  and  for  a  long  time  to  wit  Sfc»  before  then  had 
as  fuch  h*iK!*bwn  l>^en  a  jobber  or  dealer  in  the  public  funds  or/ecuritiesofthis  Un^ 
accuftomed  law-  ifom^  commonly  called  thejlocks,  to  a  great  amount  or  value;  and 
.  tni^ ;  that  the  the  Plaintiff  had  been  for  all  that  time  as  fuch  jobber  or  dealer  m 
j]MeDdant  faid     ^he  fitid  funds  or  flocks  as  aforefeid accuftomed  lawfuUutocontraQ* 

of  him,  as  fuch  -*%     ^  t*  •  •        »/»«  o^.i    t  t* 

jobber  or  dealer,  and  had  irom  time  to  time  lawpdly  contracted  with  divers  petfoos 
"  ^  |i  •  ^™?  for  the  purchafe  and  fale  of  d  ivers  fbares  and  interefts  in  the  iaid 
that  he  had  not  ftocks  or  funds,  to  be  delivered  and  transferred  as  well  immediaftdf 
tSb*refMa  ^  ^^  fiiture  days  from  the  times  of  making  fuch  contra^  by 
of  the  (aid  ftocki  mcaus  of  which  jlkid  trafficking  and  exchanging  of  his  properlyin 

or  funda ;  in 

cooCequence  of  ^hich  divers  perfont  refiifed  to  fulfil  their  contract  with  him,  (fpecif/ing  the  contndsj 
and  he  was  prevented  from  fulfilling  his  contrads  with  other  peribas.  Held,  that  it  did  nociiHSdtBt^ 
appear  either  that  the  words  were  fpoken  of  lawful  contraf^s,  or  that  the  Plaintiff  wu  a  lawful  jobber 
or  dealer  in  the  funds ;  and  that  the  declaration  was  therefore  bad.  Qv.  Whether  it  can  be  ftated  as  a  fpe- 
cial  damage  that  divers  peribna  refufed  tp  fulfil  their  conorads  with  the  Phiintiff,  finca  be  Bught  rtGOvar  a 
compenlaiion  by  a^ioD,  if  the  contrads  were  lawful. 

the 
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{bt  fiud  funds  or  flocks  and  other  the  vrvjn  and  means  albrefaid 
he  the  (aid  PlaintiiFhad  acquired  and  wat  daily  from  time  to  time 
acquiring  great  profits  mid  emohntients  to  the  comfortable  fup* 
port  of  himfelf  and  his  ftmify,  and  to  the  great  increaie  of  his 
riches  at  S^c.  And  whereas  the  faid  PlaintifPhad  at  all  time^  con- 
du6lcd  himfelf  with  great  pun6luality  and  fidelity  in  fulfilling  his 
contrails  relatingto  thefaid  public  fhndsorftocks^  and  until  the 
faking  and  publifhing  of  the  (aid  fatfe,  fcandahnis  and  mali- 
cious words  hereinafler  mentioned,  never  had  been  infblvent  or 
wasfufpe£led  ofinfolvency,  or  Of  not  fulfilling  or  of  not  being 
ableto  fulfil  his  contra£is  and  engagements  as flich  jobber  or  dealer 
in  the  faid  ftocksor  funds  or  otherwife,  to  wit  at  4^.  Neverthelefi 
the  faid  Defendant  well  knowing  the  premifes  but  falfely  and  ma» 
Hciouily  devifing,  contriving,  and  intending  to  injure  the  faid 
Plaintiff  in  his  good  name,  credit,  and  reputation,  and  aHbas 
fiich  jobber  or  dealer  in  the  faid  flocks  or  fimds  as  afbrefaid,  and 
to  bring  him  the  faid  Plaintiff  into  great  fcandal,  difrepute,  and 
miflrufl  amongfl  all  his  neighbours  and  other  the  fuligefls  of  our 
faid  Sovereign  Lord  the  King,  to  whom  he  was  known  on,  4v«  at 
4rc.  in  a  certain. difcourfe  which  the  faid  Plaintiff ihen  there  had 
at  a  certain  place  there  called  the  Slock  Exchange^  the  fame  being 
a  place  where  brokers  and  jobbers  in  the  faid  flocks  or  funds 
ufually  meet  and  tranfa6l  dieir  bufinefs,   with  one  BenjamiH 
Mafan  of  and  concerning  the  faid  John^  as  fuch  jobber  or  dealer 
in  die  faid  flocks  or  funds  hs  aforefaid,  falfely  and  malicioufly 
fiud,  fpoke,  and  publilhed  to  the  faid  Benjamin  Mc^fon  in  his 
fiMfence,  and  hearing  of  and  concerning  the  find  PlaintVaa 
fiidi  jobber  or  dealer  in  the  faid  flocks  or  funds  as  aforefaid, 
diefe  fidfe,  fcandalous,  and  malicious  words  fblk>wing  (that  is  to 
iay)  *<He  (meaning  thefaid  Plaintiff)  is  a  lame  duck,''  (meaning 
that  the  faid  Plaintiff  had  not  fulfilled  his  contr»6U  in  rdpeft 
df  the  faid  flocks  or  funds). 

There  was  another  count  which  only  varied  from  the  above, 
fay  flating  that  the  words  were  fpoken  in  a  converfation  with 
divers  odier  fubje£ls  of  this  realm;  and  that  the  words  were 
**  Morris  is  a  lame  duck  (a).'* 

The  declaration  by  way  of  fpeda^  damage  then  averred  that 
certain  perfons  (naming  dbem)  had  refufed  to  fulfil  their  con* 
irads  with  the  plaintiff  (fpecifying  the  contrails)  m  oonfequence 
of  the  words  fpoken.  ^  By  rc»fbn  whereof  the  Plaintiff  had  iK)t 

^  («)  The  third  and  6xth  couoti  only  are  Mtn  ftated,  as  uont  of  the  othan  came  ip 
fotftioQ  upon  tbii  demuner, 

only 
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i8oo. 


Mot  ail 

V. 

JLanooalb. 


6nly  loft  great  gains  which  he  would  othcrwife  have  acquired  hf 
the  fiilfihnent  of  the  faid  contra£U,  but  had  alio  been  greatly 
hindered  from  fulfilling  his  contra£ts  made  with  divers  other 
perfbnsin  reQ)eAof  the  iaid  flocks  or  funds,  and  had  been  greatly 
embarrafled  in  his  faid  employment,  and  had  been  for  a  long  time 
to  wit  4^.  prevented  from  following  the  fame,  by  being  in  con- 
fequence  cf  the  iaid  words  publicly  rc^rted,  announced,  pofted, 
and  conlidered  at  the  iaid  Stock  Exchange  and  elfewhere  as  a 
peribn  unable  to  perform  his  contrafts  in  regard  to  the  laid 
flocks  or  funds,  fo  tliat  very  many  perfpns  to  wit  (naming 
them)  and  others  not  only  refiifed  to  fulfil  th^ir  contra&s  in 
r^;ard  to  the  (aid  docks  or  funds  before  then  made  with  the 
Plaintifi^,  but  alio  to  have  any  fiurther  dealings  in  the  faid  flocks 
or  funds  with  him.     By  re^on  whereof  the  Plaintiff*  had  loft 
great  fums  of  money,  4^c.  and  had  been  put  to  great  expence,  4^ 
and  was  much  injured  in  his  credit  and  employment,"  4^. 

To  thefe  counts  the  Defendant  pleaded  aSHonem  non^  ^'becaoie 
the  faid  Plaintiff  at  the  faid  fevcral  times  of  fpeaking  and  pub* 
lifhing  the  feveral  fuppofed  words  in  thefe  counts  mentioned 
had  not  fulfilled  his  contra£ls  in  refpedl  of  the  faid  flocks  or 
funds.     And  this,  SfC.     Wherefore,"  Sfc. 

The  Plaintiff  demurred  fpecially  to  the  above  plea,  ^<  for  that 
thefaid  Defendant  hath  not  fhewnor  difclofedany  particular  oon- 
tra6l  or  contra&s  of  the  faid  Plaintiff  in  refpeA  of  the  laid  ftocks 
or  funds  which  the  faid  Plaintiff  had  not  fulfilled  as  aforefaid,  nor 
hath  the  faid  Defendant  fhewn  or  difclofed  what  fitch  conti-a^  or 
contract  were  or  was  or  with  whom  made  or  in  what  manner  the 
fame  were  or  was*  broken  by  the  faid  Plaintiff,  and  alio  fiir 
that  the  faid  Defendant  hath  not  in  or  by  his  faid  plea  let  forth 
9iXij  day,  time  and  place  when  or  where  the  faid  feveral  fk&A  all 
leged  by  Ixim  in  ^at  plea  againft  the  faid  Plaintiff  or  any  of 
them  happened,  and  alfo  for  that  the  laid  Defendant  hath  let 
forth  the  charges  and  all^ations  in  that  plea  contained  in  fb 
general  and  uncertain  a  manner  that  the  faid  Plaintiff  cannot 
know  what  particular  fa6is  the  faid  Defendant  will  attempt  tor 
eftablifh  by  evidence  on  the  trial  of  this  caufe,  in  fupport  cf  the 
matters  alleged  in  the  fame  plea;  and  therefore  the  fiud  Plaintiff 
cannot  be  prepared  to  difprove  or  anfwer  the  fame  or  fafely  take 
iffue  thereon,  and  for  that  the  faid  plea  is  in  various  other  re- 
lp^£ls  uncertain,  defective,  infufiicient  andlnformaL" 

Shepherd  Serjt  in  fupport  of  the  demurrer,  relied  on  J*Anfin 
y^Shtart^  i  T.  Bep.  748,  and  Newman  v.  Baifley  cited  therein  and 

alft 
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jslfo  in  I  WiUiain*%  SaunderSs  241.  in  no^ii,  and  obferved  that  the  i8oo. 
xule  laid  down  in  Underwood  r.Parksy  2  Sir.  1200.  that  the  — — — • 
truth  of  the  words  muft  be  pleaded  was  exprdsly  (aid  to  be  ^, 

founded  in  this  principle,  that  "  the  PlaintifF might  come  pre-    LANcoAtt* 
-  pared  to  defend  himfelf;"  which  principle  would  be  utterly  de- 
feated if  the  truth  of  the  words  were  allowed  to  be  given  in  evi- 
dence under  a  plea  fb  general  as  the  prefent. 

Clayton  Serjt.  contra^  obferved,  that  if  the  Court  ihould  deter- 
onine  that  it  was  neceflary  for  the  Defendant  to  all^e  all  the  cir« 
<;^mftance8  of  time  and  place,  and  the  particular  perfons  with 
whom  the  contra6ls  broken  by  the  Plaintiffs  were  made,  it  would 
introduce  extreme proUxity  on  the  pleadings;  but  he  iniifted  that, 
•at  all  events  the  declaration  was  bad,  for  that  the  trade  concerning 
which  the  Plaintiff  complained  that  the^ords  were  fpoken,  had 
been  declxured  illegal  by  the  7  Geo.  2.  c.  8.;  the  title  of  which  a£l  is, 
"An  aft  toprevent  the  infamous  pra6lice  of  ftock-jobbing,"  and 
the  preamble  of  which  ipeaks  of  the  fame  trade  as  "  the  wicked 
pernicious  and  deftru6live  pra£lice  of  ftock-jobbing;"  that  al- 
though it  might  be  true  that  a  perfon  as  a  jobber  in  ftocks 
might  make  certain  contra6ls  whidi  were  not  illegal,  yet  as  the 
a£l  had  treated  ftock-jobbing  eo  nomine  as  illegal,  the  Plaintiff 
was  bound  to  fhew  that  the  words  in  queftion  were  ipoken  of 
ilich  contrafls  as  were  legal  and  might  have  been  enforced; 
he  alio  contended  that  the  innuendo  in  the  declaration  which 
ftated  the  words  to  mean  ^^  that  the  Plaintiff  had  not  fulfilled 
his  eontraSis  in  re{]3e6t  of  the  iaid  ftocks  or  funds,"  was  much  too 
Tague  and  general,  and  not  warranted  by  the  preceding  collo^ 
guium,  it  being  the  province  of  an  innuendo  to  cgq)lain  only  and 
not  to  enlarge.     Rex  v.  Greepe,  2  &d3c.  5 ;  3. 

Shephetd  in  reply  argued,  that  it  was  dear  from  the  very  aft  of 
parliament  which  had  been  cited,  that  all  jobbing  in  the  funds 
was  not  illegal,  fince  certain  forts  of  ftock-jobbing  were  recog- 
nized by  the  aft  itfelf,  .and  that  it  could  not  therefore  be  neceftary 
for  the  Plaintiff  to  aver  that  the  trade  which  he  carried  on  was 
legal,  for  that  the  Court  would  not  preftune  that  it  was  othcrwife; 
that  if  it  were  neceflary  to  make  fuch  averment  in  the  prefent  cafe 
the  Plaintiff  had  done  it  by  ftating  that  he  asfueh  jobber  had  been 
accnftomedlawfuUy  tocontraft;  that  the /m/im^ti^  which  explained 
the  words  muft  alfo  neceffarily  relate  to  la\:i'ful  contrafts,  fince  the 
very  word  "contraft"  imports  legality;  that  the  words.  wer« 
^eged  to  be  fpoketf  of  the  V\mitiSas/uchjobbei'  or  dealer^  and  it 

had 
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i8oo.      had  before  been  averred,  that  as  fuch  jobber  or  dealer  he 

accuftomed  to  make  lawful  contra£U;  and  that  with  relpeA  to 
the  generality  of  the  words  '^  his  corUraSi^*  as  the  obje£i  of  an 
liikif  oDALi.  innuendo  is  only  to  explain  the  meaning  of  ambiguous  words,  and 
not  to  introduce  any  fp^ific  allegation,  if  the  meaningof  the  words 
to  be  explained  be  general,  the  innuendo  muft  be  general  alio. 

Cvr.  ado.  x^nft. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Eldon,  Ch.  J.,  who,  after  ftating  the  pleadings,  pro- 
ceeded as  follows : — In  fupport  of  the  demurrer  to  the  plea  it  haft 
been  very  ftrongly  argued^  that  in  confcquence  of  its  generality 
thb  Plaintiff  muft  proceed  to  trial  at  the  hazard  of  being  able  to 
produce  evidence  applicable  to  every  contraA  which  he  ever 
made.  The  obje6Uon  was  then  taken,  that  the  Plaintiff  had  not 
ftatcd  a  fufficient  caufe  of  a6iion.  We  are  all  of  opinion,  that  the 
innuendo  <^  meaning  that  the  faid  Plaintiff  was  incapable  of  fill* 
filling  his  contracts  in  re(pe£t  of  the  faid  ftocks  or  fund^**  doei 
not  neceflarily  import  that  he  was  incapable  of  fulfilling  his  legal 
eontrafU,  notwithftanding  the  argument  that  the  word  '^  oon- 
traft"  ^x  vi  termini  imports  legality.  The  declaration  ftates,  that 
the  Plaintiff  as  a  jobber  or  dealer  in  the  public  funds  or  ftocksi 
bad  been  accuftomed  lawfuljy  to  contrail,  but  it  is  not  averred 
what  kind  of  jobber  or  dealer  he  was.  We  do  not  confider  ft 
jobber  or  dealer  in  the  funds  as  a  known  trader  apd  having  a  chsk 
ra£ler  as  fuch.  My  Brother  Heath  has  indeed  removed  from  my 
mind  the  impreffion  which  it  had  at  firft  received,  viz.  that  a 
jobber  or  dealer  in  the  funds  was  always  to  be  confidered  as  a 
culpable  perfbn,  by  fhewing  the  necefDty  of  fiich  peribns  iox  the 
accommodation  of  the  market;  yet  that  circumftance  will  not 
obviate  the  obje6iion  that  all  the  a6ls  of  parliament  confider  fLo(k 
jobbers  as  of  two  fpecies,  viz.  that  which  is  caJied  the  infamous 
pra£tice  of  ftock-jobbing  and  that  which  is  honeft.  The  infiunom 
pra£iice  is  that  in  which  a  man  enters  into  thofe  engagements 
refpe6ling  the  public  funds  which  are  prohibited  by  the  bSl  of 
parliament  The  honeft  pra6lice  is  that  in  which  a  man  engagei 
for  the  purchafe  or  fale  of  ftock  whereof  the  vendor  is  pofil^bd 
at  the  time.  In  this  cafe  no  averment  has  been  introduced  iat 
tinguifhing  of  which  fpecies  the  Plaintiff  was.  It  is  true  that  he 
has  averred  that  as  fuch  jobber  or  dealer  he  was  accuftomed 
lawfidly  to  contra6l,  but  this  amounts  to  no  more  than  fayin& 
that  he  had  entered  into  fbsne  lawful  contraAsy  and  non  conftat 

i6  fl^a 
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Ibat  he  may  not  as  fuch  jobber  or  dealer  have  entered  into  fome        1 8oo. 
which  were  unlawful.    It  was  contended/  that  engagements  con-      — 
trary  to  law  are  not  contra6i8.     I  anfwer,  that  in  die  language  *         ^, 
of  the  a6i  of  parliament  they  are  treated  as  contrails :  &ad  the     Lanqdals. 
a£l  points  out  the  diftin6iion  between  contra&s  which  are  law- 
ful and  contrafls  which  are  unlawful.     The  innuendo  therefore 
which  explains  the  words  *^  lame  duck"  to  mean  that  the  Plain- 
tiff has  not  fulfilled  his  contrails,  may  apply  equally  to  lawful 
or  unlawful  contraAs ;  and  confequently  no  Special  damage  can 
be  faid  to  have  arifen  from  words  which  may  import  an  accufa- 
tion  that  the  Plaintiff  has  not  done  that  which  the  law  prohibits* 
Another  doubt  has  arifen  in  the  mind  of  the  Court,  whether  the 
ipecial  damage  has  been  fo  laid  as  to  fupport  the  a£lion,  even 
fuppofing  a  jobber  or  dealer  in  the  funds  to  be  a  known  trader. 
A  great  part  of  the  fpecial  damage  confifls  in  an  allegation  that 
other  perfons  did  not  perform  their  lawful  contra£U  with  him. 
Now  \S  the  Plaintiff  has  fuftained  any  damage  in  conlequence 
of  the  refufal  of  any  perfons  to  perform  their  lawful  contra6ls 
with  him,  it  is  damage  which  may  be  compenfated  in  aaions 
brought  by  the  Plaintiff  againfl  thofe  perfons ;  and  the  law  fup-    . 
poles  that  in  fuch  a£lions  the  Plaintiff  would  receive  a  full  in- 
demnity.    Perhaps  indeed  that  part  of  the  declaration  in  which 
the  Plaintiff  complains,  that  he  had  been  prevented  from  per- 
formiag  his  contra6ls  with  other  perfons,  might  be  fufficient  to 
fupport  the  a£iion.     Independent  however  of  this  latter  con-' 
fideration  refpe6ling  tlie  defe^  in  flating  the  fpecial  damage, 
we  are  of  opinion  that  the  third  and  fixth  counts  of  the  de- 
ckration  are  bad. 

JTie  Court  however  gave  leave  to  amend. 

Doe  on  the  Deraife  oFJohn  Planner  and  Catherine    ivw.xsth. 

his  Wife  v.  Scudamore. 

rpHis  was  an  eje^ment  to  recover  the  pofieflion  of  a  mefluage  13^^^  ^  q^  ^ ^ 
^   and  lands  defcribed  in  the  declaration,  which  came  on  .to  the  teOator'i  heir 
be  tried  at  the  lafl  affizes  for  Bedfordffure^  when  a  verdiA  was  ^mTud  utta 
found  for  the  Plaintiffi,  fubje£i  to  the  opinion  of  the  Court  on  a  l)»^'tb  to  CB 

/•    •     /•  in.  n  11  her  hnn  and 

cafe  m  fubitance  as  follows :  aHigniia  ttUibm 

Thomas  Lane  on  the  9th  of  March  1792,  by  his  will  duly  *«»  ftar'"'*  M 
executed,  devifed  as  follows :  "  I  give  and  devife  my  meffuage  or  c.  iHhai  aot 

otherwift,  and  ia 
dfe  the  (hall  die  in  the  lifetime  of  the  (aid  G.  £ .  then  to  C.  L.  his  heirt  and  afligns  for  erer.<— JitM  that  the 
devii'e  to  C.  A  was  a  cvntiiisent  remainder;  and  Wred  by  a  fine  levied  by  G.Z. 

vou  II*  u  tenement 
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1800.        tenement  and  farm  called  Bitckingham-haU  with  the  lands  and 

appurtenances  thereunto  belonging  and  all  other  my  real  eftate 

VlakkTk      wl^atfocver  fituate  lying  and  being  in  the  pariihes  of  Higham 
and  Wife       Gobtuis  PuUoxkill  and  Barton  or  elfewhere  in  the  county  of 
ScuDAMORi.    Bedfind  unto  and  to  the  ufe  of  my  brother  George  Lane  of  the 
city  ofQinterbwy  and  his  aiDgns  for  and  during  the  term  of  his 
natural  life  without  impeachment  of  walle,  and  from  and  imme- 
diately after  his  death  then  I  give  and  deviie  the  fame  unto  and 
to  the  ufe  of  my  amiable  friend  Catherine  Benger  (niece  to  Mrs, 
Mary  SAindler  of  Burgatc-Street  Canterbury  and  who  at  this 
time  lives  with  me  and  fuperintends  the  management  of  my 
family)  her  heirs  and  affigns  for  ever  in  cafe  ihe  the  iaid  Catke^ 
rine  Benger  fhall  furvive  and  outlive  my  faid  brother  bat  not 
otherwife ;  and  in  cafe  the  laid  Catherine  Benger  fhall  die  in 
the  lifetime  of  my  faid  brother  then  and  in  fuch  cafe  I  give  and 
devife  my  faid  mefluagc  farm  lands  and  real  eftate  in  the  faid 
county  of  Bedford  unto  and  to  the  ufe  of  my  brother  Gec/tge 
luane  his  heirs  and  afligns  for  ever."     In  March  1 793  the  fidd 
l^hofnas  Lane  died  ii-ithout  having*  altered  or  revoked  his  faid 
will,  lea\ing  the  fafd  George  Lane^  his  brother,  and  heir  at  law, 
him  fiin'iving,  who  thereupon  entered  on  the  eflate  fb  devifed, 
being  the  premifes  in  queftion.     In  Trinity  term  1793  ^®  ^^ 
George  Lane  levied  a  fine /wr  conuzance  de  droit  come  ceOy  4^ 
with  proclamations  of  the  premifes  in  queftion,  and  declared  the 
ufe  of  the  faid  fine  to  himfelf  in  fee.    On  the  1 5th  December  1 796 
the  faid  George  Lane^  by  his  will  duly  executed,  dcviied  thefiiid 
premifes  to  Edward  Scudamore  the  Defendant  in  fee ;  and  in  N&- 
vember  1 799  the  faid  Geotge  Lafie  died  in  pofleffion  of  the  pre* 
inifes,  without  having  altered  or  revoked  his  faid  wiU.     On  the 
28th  May  1 798  the  faid  Catherine  Benger  made  an  actual  entiy 
upon  the  premifes  in  queftion,  being  within  five  years  after  tlie 
levying  the  faid  fine,  and  for  the  purpofe  of  avoiding  the  famfe 
Catherine  Benger  aften^v^ards  married  John  Planner^  and  on  the 
1 7th  di  January  1 800,  before  the  bringing  of  this  eje^ment,  tfce 
faid  John  and  Catherine  Planner^  the  leffors  of  the  Plaintiff 
made  an  actual  entry  on  the  faid  premifes. 

TTie  queftion  for  the  opinion  of  the  Court  was,  Whether  die 
lefibrs  of  the  Plaintiff  were  intided  to  recover  ?  If  they  were^ 
the  verdi6t  was  to  ftand,  but  if  not,  a  ¥erdi6t  to  be  entmd  for 
the  Defendant 

Williams  Seijt.  for  the  leffor  of  the  Plaintiff.  I  contend  that  the 
fine  levied  by  George  Lane^  the  tenant  for  life,  did  not  bar  die 
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cftate  devifed  to  Catherine  Berber.     It  may  clearly  be  colle£ied        1 8oo. 

from  the  will,  that  it  was  the  intention  of  the  teftator  to  give     

his  eftate  to  C  Benger  in  cafe  flie  furvived  ^lis  brother ;  for  it  is     p^ a n nia 
not  to  be  fuppofed  that  in  limiting  an  eftate  for  life  to  his  bro-      and  Wife 
ther,  he  could  have  intended  to  give  him  the  power  of  defeat-    scudamori. 
ing  the  immediate  devife  over  to  G  Benger,     If  therefore  this 
intention  be  clear  the  Court  will  give  it  effect,  provided  that  can 
be  done  without  militating  againit  any  known  rule  of  law.    Now 
this  intait  may  be  efie6luated  either  by  coniklering  the  devife  to 
C  Benger  as  a  vefted  remainder  fubje6i  to  be  devefted  upon  a 
condition  fubfequent ;  or  by  confidering  it  as  an  executory  de« 
vife.     I  ft,  The  words,  **  In  cafe  fhe  the  faid  C  Benger  fliall 
furvive  and  out^-live  my  faid  brother  but  not  otherwife,"  may  be 
confidered  as  a  condition  fubfequent.     In  Sir  John  Robinfon  v. 
Camyns,  Cqf  temp.  Talb.  164.  IL  Sheffield  devifed  his  lands  to 
the  life  of  Defendant  and  his  heirs  in  truft  for  paym^it  of  his 
debts,  and  afterwards  in  truft  for  his  grand-daughter  itfa;^  (tlie 
Plaintift*'s  late  wife )  and  the  heirs  of  her  body,  remainder  to  the 
Defendant  and  his  right  heirs,  upon  condition  that  he  Ihould 
marry  tlie  tcftator's  grand-daughter.     The  grand-daughter  re- 
fiifed  to  marry  the  Defendant,  and  having  married  the  Plaintiff 
joined  with  her  huftiand  in  fuifering  a  recovery  of  the  pr^emifes. 
Lord  Chancellor  Talbot  obfervcd,  that  one  -queftion  was.  Whe- 
ther the  condition  annexed  to  the  Defendant's  remainder  was  a 
condition  precedent  or  fubfequent  ?  and  as  to  that  he  was  in- 
clined to  think  it  a  condition  fubfequent;  feyiiig,  ^^  There  are 
no  technical  words  to  diftinguiih  conditions  precedent  and  fub- 
fequent; but  the  feme  words  may  indifferently  make  either,  ac- 
cording to  the  intent  of  die  perfon  who  creates  it."  The  reafon- 
ing  of  Lord  Talbot  applies  ftrongly  to  this  cafe;  and  he  coUe&ed 
the  latent  of  the  teftator  from  the  whole  will.  Here  the  intent  of 
the  teftator  to  make  the  conditioji  a  condition  fubfequent  very 
pliunly  appears.  The  limitation  to  C.  Berber  is  immediate ;  and 
then  follow  the  words  by  which  the  condition  is  created.    Lord 
Ch.  J.  Willes  in  Aclierleyv.  Vernon^  IVilles  1 56.  obferves,  "  I  know 
of  no  words  that  either  in  a  will  or  deed  neceftarily  make  a  con- 
dition precedent:  but  the  fame  w^ords  will  either  make  a  condition 
precedent  or  fubfequent  according  to  the  nature  of  the  thing  and 
the  intent  of  the  parties."  Provided  the  intent  be  clear  the  cafe  of 
Edwards  v.  Hammondj  'i  Lev.  132.  may  be  cited  to  fhew  that  a 
devife  like  the  prefent  may  be  conftrued  to  be  a  vefted  remainder^ 
fu1:]3e6l  to  be  devefted  by  a  condition  fubfequent.  In  that  cafe  a    [  292  1 
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copyholder  furrendered  to  the  ufe  of  himielf  for  life,  and  afteiv 
wards  to  the  ufe  of  his  elddl  ion  and  his  heirg,  if  he  fliould  live 
to  the  age  of  twenty-one  years,  provided  and  on  condition  that  if 
he  Ihould  die  before  twenty-one,  that  then  it  fliould  remain  to 
the  furrcnderor  and  his  heirs;  and  the  Court  held  that  it  was  an 
immediate  furrender  to  the  eldeft  fon,  fubje^l  to  be  defeated  by 
condition  fubfequent,  if  he  did  not  attain  twenty-*one ;  and  com- 
pared the  cafe  to  Springe  v.  Cafar^  Sir  fK  Jones^  3B9.   1  Scl. 
,Ab,  41^.  pi,  12.  where  a  fine  was  levied  to  the  ufe  of  ^  and  his 
heirs,  if  B.  did  not  pay  him  105.  on  the  loth  o(  September^  and 
if  B.  did  pay  it,  to  the  ufe  of  A.  for  life,  remainder  to  B*  and 
his  heirs,  and  it  was  held  that  an  eftate  in  fee  veiled  imme- 
diately in  A.  fubje£l  to  be  deveiled  by  the  payment  afterwardSi 
The  words  "  and  not  otBerwife"  added  at  the  end  of  the  devife 
to  C  Benger  can  fcarcely  be  fuppoied  to  alter  the  nature  of  the 
condition,  fince  they  import  nothing  more  than  what  might 
have  been  implied  without  them.     It  may  be  faid  that  if  this 
do£lrine  be  wdl  founded  it  would  have  equally  applied  to  the 
cafe  ofPlunket  v.  HolmfSy  •  i  Lev.  1 1 .  Sir  T.  Ray.  28.  S.  C-  (if) 
vrhere  the  devife  was  to  Thomas  the  eldeft  fen  for  life,  and  if  he 
died  without  iflTue  living  at  the  time  of  his  death,  to  Leoruard 
another  fen  and  his  heirs,  but  if  Thomas  had  ifiue  living  at  his 
death  that  then  the  ie^  fliould  remain  to  the  right  heirs  of  Tho^ 
mas  for  ever.  But  it  may  be  obfenred  that  the  condition  upon 
which  the  eftate  to  Leonard  depended  preceded  the  limitation 
of  that  eftate,  which  eftate  could  not  be  intended  to  veil  until 
the  death  of  Thomas  without  iiTue,  whereas  in  the  preient  ca& 
an  immediate  eftate  is  limited  in  terms  to  C  Benger^  which  dtate 
is  made  by  fubiequent  words  to  depend  on  a  conting^vsjr  that 
might  well  happen  ailer  the  vefting  of  the  eftate.  2dlj,  Shnypot 
mg  that  this  devife  is  not  to  be  coniidcred  as  a  vefted  renubder 
with  a  condition  fubfequent,  I  contend  that  it  may  be  conilnied 
to  be  an  executory  devife.  G.  Lane  the  tenant  for  life,  with  the 
ultimate  reverfion  in  fee,  was  the  heir  at  law  of  the  devifer.  The 
devife  therefore  is  to  be  confidered  in  the  fame  light  as  if  the 
devifer  had  faid,  **  If  G.  Lane  my  heir  at  law  ihgdl  die  in  the 
life  of  C.  Benger,  then  I  give  an  eftate  to  C.  Benger  in  iee^} 
which  would  unqueftionably  have  created  an  executory  derifi 
in  fee  to  C  Benger,     It  was  a  rule  of  law  long  beibre  the  cafe 
ot  Plunket  v.  Holmes^  that  a  devife  to*  the  heir  at  law  is  voii 
Coitnden  \.  Clerkey  Hob.  3  o.  indeed  it  was  fo  held  at  common  law : 


(a)  I  SH,  47.  S.  C.    I  KA.  19. 119.  a  C. 
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fcr  Lord  Bacati  fays,  "  Ciofi/ida  vel  difpq/ltio  inutilis  are  faid        1800. 

when  the  a6l  or  the  words  do  work  or  exprefs  no  more  than  the ^ 

law  by  intendment  would  have  fupplied ;  and  therefore  the  dou-  ^^^^^^^ 
bling  or  iterating  of  that  and  no  more  which  the  conceit  of  the  »nd  Wife  * 
law-doth  in  a  fort  prevent  and  pre-occupate  is  reputed  nuga-  scvdamoii. 
tion,"  BacatCs  Maxims  of  the  Livao,  Beg.  21.  And  the  rule 
has  been  held  equally  to  apply  to  a  devife  of  a  reverfion  as  of  an 
eftatc  in  pofieffion.  Thus  where  a  man  devifed  land  to  his  wife 
for  life,  remainder  to  J.  S.  his  next  heir  in  fee,  it  was  held  that 
the  heir  fhould  be  in  of  the  reverfion  by  defcent,  and  not  of  the' 
remainder  by  devife.  Prejlon  v.  Holmes^  i  Itol.  Abr.  626.  (I) 
j)L  2.  Suppofe  in  this  cafe  that  C.  Benger  had  died  in  the  life- 
time of  G.  Latie,  and  the  latter  had  been  fued  on  the  bond  of  his 
anceftor,  is  it  poffible  to  contend  that  he  could  have  pleaded  rtens 
per  de/cent?  It  is  true  that  in  this  cafe  there  is  a  devife  to  G.  Z^aiz^ 
for  life :  but  fince  the  eflate  fb  devifed  is  nothing  more  than 
G.  Lane  would  have  taken  had  no  devife  to  him  been  made^  the 
devife  to  him  muft  be  confidered  in  law  as  void  altogether;  and 
the  deyife  to  C  Benger  mufl  be  confidered  as  if  the  preceding 
limitation  to  G.  Lane  were  flruck  out  of  the  wi]L  In  this  v\ew 
of  the  cafe  the  devife  to  C  Benger  would  ftand  as  a  devife  to  her 
in  fee  in  cafe  fhe  furvived  the  teftator's  heir  at  law,  which  would 
be  a  clear  executory  devife.  Where  A.  devifed  to  his  eldefl  foa 
in  fee,  upon  condition  that  if  he  paid  not  20L  to  the  fecond  ton 
and  daughter,  the  land  fhould  be  to  tlie  fccon4  fbn  and  daugh- 
ter and  their  heirs,  it  was  refolved  that  ^^ihe  firfl  devife  to  the 
eldefl  fbn  and  his  heirs,  being  no  more  than  the  law  gives,  is  void; 
and  it  is  but  a  future  devife  to  the  fecond  fon  and  daughter  upon 
tlie  eldefl  fon's  default  of  payment :  and  the  cafe  is  no  other  but 
as  if  one  had  devifed  that  if  liis  eldeft  fen  did  not  pay  all  le;^ 
cies  that  his  lands  fhould  be  to  the  legatees*"  Haynjworth  v. 
Prethfy  Crth  Eliz.  833.919.  It  is  further  eflablifhed  by  the  cafes 
of  Kent  V.  Harpookj  i  Vent.  306.  PoUexfenj  92.  S.  C.  Sir 
T.  Jone$j  76.  S.  C.  («)  and  Hooker  v.  Hooker^  Caf.  temp.  Hard- 
mickey  13.  that  if  the  ultimate  reverfion  in  fee  comes  upon  the 
tenant  for  life,  the  life  eflate  is  merged,  and  an  eflate  in  fee  is 
immediately  executed  in  him ;  the  confequence  of  which  is  that 
all  contingent  remainders  depending  on  the  eftate  for  life  are 
burred.  Now  as  tlie  reverfion  in  fee  was  devifed  to  G.  Lane  as 
well  as  an  eflale  for  life,  an  eflate  in  fee  was  executed  in  him  im- 
mediately  on  the  death  of  the  devifor ;  and  it  is  dear  that  if  G* 
Lane  took  a  fee  immediately  on  the  death  of  t&e  devifer^  the 

{a)  3  Kd.  5QO.  731.  S.  C. 
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i8oo.       devife  to  C.  Better  muft  have  been  an  executory  devife.     In 
both  the  laft-mendoned  cafes  Lewis  Bended  caie,   1 1  Co.  79. 


pLAiit^EiL  ^^  ^^  ^^  ^^^  ^^^  *^  life-eftate  and  the  reverfion  in  fiee 
and  Wife      though  united  to  certain  purpofes,  might  open  upon  the  happen-* 

ScuoAiiiiiE  ^8  of  tlie  contingency^  fo  as  to  let  in  the  remainder;  but  •the 
Court  was  of  a  contrary  opinion ;  and  indeed  the  do£irine  in 
Lewis  Bowles^  cafe  is  not  very  intelligible.  In  the  cafe  of  PluHf* 
ket  V.  Holmes  before  referred  to,  it  is  true  the  deviie  to  Leonard 
was  conftrued  to  be  a  contingent  remainder :  as  to  which  it 
muft  be  obierved,  that  this  cafe  ftands  alone  oppofed  to  all  the 
above  principles  and  authorities,  and  feems  to  have  proceeded 
on  the  do£irine  in  Lemis  Bcndei  cafe :  and  it  may  be  added, 
that  the  decifion  of  Phmket  v.  Holmes  has  been  much  doubted 
by  very  great  lawyers. 

Bayley  Seijt  coniri  was  ftopped  by  the  Court. 

Lord  Eldon  Ch.  J.  There  can  be  no  doubt  that  if  this  be  a 
contingent  remainder  it  will  have  been  deftroyed  by  the  operaticm 
of  th^  fine,  but  if  it  be  a  vefted  remainder  or  an  executory  devife 
no  fuch  effe6l  will  have  taken  place.  In  my  opinion  the  devife  of 
the  fee  to  C  Benger  is  contingent,  and  the  devife  of  the  fee  to 
G.  Lane  is  contingent  alfb.  This  is  not  like  the  cafes  lafi  dted 
by  my  Brother  fF/7/ia7?w,  particularly  of /fooi^- v.  Hooker;  there 
the  eftate  being  limited  to  A.  for  life,  and  after  his  death  to  JB.  the 
heir  at  law  of  A.  for  life,  and  then  without  any  eftate  to  preferve 
contingent  remainders  to  the  firft  and  other  fbns  of  A  in  tail,  re- 
"Verfion  to  A.  in  fee,  A.  died,  in  confequence  of  which  the  re- 
verfion in  fee,  which  was  parcel  of  the  inheritance,  defeended  on 
jB.  and  the  queftion  was.  Whether  his  life  eftate  was  thereby 
merged  ?  Th6  Court  there  held  that  it  was  merged,  and  that  the 
contingent  remainders  never  came  into  cxiftence,  the  paxticniar 
eftate  on  which  they  depended  having  determined  before  the  con- 
lingency  had  taken  place.  If  I  underftand  the  reafbning  on 
which  the  cafe  of  Plunket  v.  Holmes  proceeds,  it  is  this,  that  a 
particular  eftate  was  there  given  to  the  heir  at  law,  which  was  an 
eftate  of  freehold  and  not  an  eftate  in  fee;  and  then  aneflateiD 
fee  was  given  upon  a  contingency  to  the  fecond  fon  if  it  happened 
one  way,  and  to  the  heir  at  law  if  it  happened  the  other,  which 
was  a  contingency  applying  to  two  feparate  devifes.  Tliat  there- 
fore was  not  like  the  cafe  where  the  heir  at  law  takes  an  eftate 
in  fee  by  exprefs  devife  or  by  executory  devife  inferred  firom  a 
condition  of  which  no  one  but  himfelf  can  take  advantage.  In 
determining  what  was  the  intent  of  this  teftator  we  are  not  to 
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take  into  confideration  that  G.  Lane  the  heir  at  law  had  an  eftate        1 8oo. 
independent  of  the  ef&£l  of  the  wilL    The  fee  devifed  to  C  Ben^  ■ 

ger,  and  that  devifed  to  G,  Lane^  being  both  contingent,  tliere     pL°*NNcit 
was  an  eftate  fomewbere  not  depending  on  a  contingency ;  and      a»(i  Wife 
that  eftate  was  in  G.  Lane  as  heir  at  law.     In  the  cafe  of  Pltm^    Scuoamoh. 
ket  V.  Holmes  the  Court  would  not  hold  that  the  Dftate  for  life 
limited  to  the  heir  at  law  was  merged  by  the  fubiequent  limita- 
tion to  him  of  a  contingent  remainder  in  fee ;  for  that  reoiain- 
der  was  not  executed.     They  held  therefore  that  the  eldeft  fon 
took  an  eftate  for  life;  which  eftate  for  life  being  Aifficient  to 
fupport  the  remainder  in  fee  to  the  fecond  fon,  and  alfo  the  re- 
mainder in  fee  to  the  eldeft  fon  as  contingent  remainders,  they 
determined  that  theie  limitations  Ihould  be  fupported  as  contin- 
gent remainders.     The  eftate  for  life  by  which  thefe  contingent 
remainders  were  fupported  having  been  deftroyed  by  the  reco. 
very  before  the  contingency  had  token  efFe£l,  the  contingent  re- 
mainders were  deftroyed  fdib ;  and  the  heir  at  law  came  in  by 
virtue  of  that  reveriion  which  defcended  to  him  independent  of 
the  will.     With  refpe£i  to  the  cafes  which  have  been  cited  re. 
lative  to  conditions,  I  take  it  to  be  fully  fettled  that  a  condition 
is  to  be  conftrued  to  be  precedent  or  fubfequent  as  the  intent  of 
the  teftator  may  require.    But  there  is  a  wide  difference  between 
thofe  cafes  in  which  tliis  rule  of  law  is  to  be  applied  to  condi- 
tions, and  thofe  in  which  we  find  a  limitation  preceded  by  ai> 
eftate  of  freehold  fufficient  to  fupport  it  as  a  contingent  remain- 
der.   Lord  Kenyan  has  laid  it  down,  that  where  a  limitation  may 
be  conftrued  as  a  contingent  r^nainder,  it  fliall  not  be  confidered 
aiB  an  executory  devife  (a) :  and  that  on  principles  of  policy  the 
Court  is  rather  to  fuppofe  that  the  teftator  intended  to  give  a 
contingent  eftate,  than  an  eftate  upon  condition.     With  reQ)eft 
to  the  cafe  before  Lord  Talbot  it  is  not  applicable  to  this,  for  as 
the  firft  eftate  was  an  equitable  eftate  tail  in  poifeffion,^a  recovery 
iiiffered  would  have  barred  all  remainders  whatevery  and  confe- 
quently  all  argument  reipe^ing  the  policy  of  conftruing  the  fub- 
fequent limitation  to  be  a  veftcd  remainder  on  condition,  a  con-> 
tingent  remainder,  or  an  executory  devife  was  excluded.    It  was 
lurgued  that  the  fecond  eftate  was  a  legal  eflate,  and  confequently 
not  barrable  by  a  recoyery  of  the  equitable  eftate,  but  his  Lord^ 
fhip  only  determined  them  both  to  be  equitable  eftates,  and  the 
latter  to  be  as  well  bound  by  the  recovery  as  the  former.     In 
Edvoards  y.  Hammond^  it  was  matter  of  n^eflary  implicati<m 

{a)  See  Ihe  d.  M^fel  v.  Morg^fi,  $  T,  X,  765.— Sec  llfo  Furefiy  r.  Xogeriy  1  Sauni, 
38S.— And  Ivts  ?•  £(fgftf  3  T,  A,  4891  f/i  ntiu, 
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that  the  cftate  fhould  veft  in  the  eldeft  fon  during  his  infimcy  J 
for  whatever  might  be  the  conftruAion  of  the  prior  words,  it  was 
clearly  exprefled  that  unlefs  the  fon  died  before  twenty-one  the 
eftates  Ihould  not  remain  to  the  furrenderor.  So  in  Haynfmortk 
V.  Prettify  the  provifo  to  pay  legacies  ^as  neceflarily  hold^i  to 
create  an  exefcutory  devife  to  the  legatees  on  failure  of  payment, 
becaufe  if  it  had  not  been  fo,  nobody  but  the  eldeft  fon  coidd 
have  taken  advantage  of  the  breach  of  the  condition.  I  am  not 
fure  whether  there  is  not  a  clafi  of  cafes  which  decides  that 
where  an  eftate  is  given  to  a  man  for  life,  and  from  and  after 
his  death  to  another  for  life  in  cafe  hejvrvivesj  the  latter  is  not 
a  contingent  but  a  vetted  remainder :  for  being  an  eftate  for  life 
the  enjoyment  of  that  eftate  muft  neceflarily  depend  upon  the 
fecond  devifee  fiirviving  the  firft,  and  therefore  the  words  **  in. 
cafe  he  furvives"  being  in  fuch  cale  neceflarily  included  in  die 
preceding  words  "  from  and  after  his  deatli,"  they  (hall  not 
convert  a  vefted  into  a  contingent  remainder  (a).  But  here  the 
fecond  eftate  is  given  in  fee,  and  it  is  therefore  impoffible  to 
argue  from  the  duration  of  the  eftate,  that  in  the  prefent  cafe 
the  words  <^  ib  cafe  flie  the  feid  C.  Benger  Ihall  furvive  and  oul^ 
live  my  faid  brother"  are  neceflarily  included  in  the  precedii^ 
words  "  from  and  immediately  after  hisdeath.**  With  refpeft 
to  the  arguments  which  have  been  ufed  to  fliew  that  the  limita> 
tion  to  C.  Benger  is  an  executory  devife,  I  take  this  diftinAioo 
to  be  clearly  fettled,  that  where  a  fee  is  given  to  the  firft  tak&f 
and  afterwards  an  eftate  in  fee  is  limited  to  fome  other  perfon, 
the  Court  will  conftrue  the  latter  to  be  an  executory  devife^  pro- 
vided it  be  limited  to  take  effeO,  within  the  time  preforibed  bjT 
the  rules  of  law :  but  where  a  freehold  only  b  given  to  the  firft 
taker  and  afterwards  a  fee  is  limited  upon  a  contingency,  the  fiih* 
fequent  devife  is  in  the  nature  of  a  remainder,  and  being  caj^ 
ble  of  being  fupported  by  the  precedent  freehold  eftate  as  a  con- 
tingent remainder,  it  fliall  not  be  deemed  an  executory  devife 
The  argument  of  my  Brother  Williams,  if  admitted,  would  over- 
throw the  praAice  of  every  day.  For  if  an  eftate  be  devifed  to 
the  eldeft  fon  for  life,  remainder  to  the  firft  and  other  fons  of 
fuch  fon  in  tail,  without  the  interpofition  of  truftees  to  fupport 
contingent  remainders,  remainder  to  the  heirs  of  fuch  dddl  fen; 
it  is  clear  that  fuch  eldeft  fon,  though  he  be  heir  at  law,  takes 
an  eftate  for  his  life,  and  if  by  fine  or  any  other  a6i  he  deftroys 
Aich  life  eftate,  the  iimitations.to  his  firft  and  other  fons  will  ne- 
ver take  effe6l.     The  refult  of  the  cafe  is  this ;  the  teftator  gives 

(a)  See  IVihb  v.  ffedrini^  Cr§.  Jat,  415.  alfo  Te^tiui  'Cintitigait  JttmsiMderr,  f^  3^1' 
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an  eftate  for  life  to  his  brother,  and  if  C.  Benger  furvives  her  1 8oo. 

brother  he  gives  her  an  eftate  in  fee ;  but  on  the  contrary,  if 

C  Benger  does  not  furvive  his  brother  he  gives  his  brother  an  p,.*,,^",^ 

eftate  in  fee.    The  brother  being  tenant  for  life^  deftroys  his  life  and  Wife 

eftate  before  the  contingency  of  furviyorfhip  has  taken  place;  ScudImojie. 
confequently  the  remainders  depending  thereon  are  deftroyed, 
and  the  brother  comes  in  as  heir  at  law. 

« 

Heath  J.  I  am  of  the  fame  opinion.  Two  queftions  have 
been  made  in  this  caie;  firft,  Whether  the  condition  be  prece- 
dent or  fubfequent  ?  Secondly,  Whether  the  device  to  C  Beu" 
ger  be  a  contingent  remainder  or  executory  devile  ?  It  has  been 
truly  iaid,  that  there  are  no  technical  words  by  which  a  condi- 
tion precedent  is  diftinguifhable  from  a  condition  fubfequent; 
but  that  each  cafe  is  to  receive  its  own  peculiar  conftru6lion 
according  to  the  intent  of  the  devifbr.  The  queftion  always  i^ 
Whether  the  thing  is  to  happen  before  or  after  the  eftate  is  to 
veft  ?  If  before,  the  condition  is  precedent;  if  after,  it  is  fubfe- 
quent. In  this  cafe  it  is  clear  that  the  event  is  to  happen  be- 
fore the  eftate  can  veft :  for  the  brother  is  to  die  before  C  Ben^ 
ger  can  be  entitled  to  the  eftate,  the  words  being  ^^  in  cafe  the 
laid  C*s  Benger  fhall  furvive  and  outlive  my  faid  brother,  and 
not  othcrwifc."  In  all  the  cafes  which  have  been  cited  to  prove 
this  a  condition  fubfequent,  the  intent  of  the  teftator  has  been 
clear  that  the  eftate  fhould  veft  immediately  in  pofleftion.  Such 
was  the  cafe  before  Lord  Talbot^  and  fuch  was  the  cafe  of 
Edwards  v.  Hammond.  This  cafe  therefore  is  diftinguifhable 
from  the  cafes  cited,  fince  in  thofe  cafes  the  eflate  was  not  in- 
tended to  veft  in  pofTcftion  immediately.  As  to  the  fecond 
queftion,  it  has  been  decided  fo  long  ago  that  it  will  not  admit 
of  difcuftion.  The  cafe  is  not  diftinguifhable  from  Plunket  v. 
Holmes.  Where  a  freehold  is  limited  to  the  firft  taker  and 
afterwards  a  fee  is  given  on  a  condition,  if  it  may  take  cffe&,  as 
a  contingent  remainder  it  fhall  do  fo ;  and  it  is  not  material 
that  a  fee  might  have  defcended  to  the  firft  taker  independent 
of  the  will. 

RooKE  J.  I  am  of  opinion  that  this  is  a  contingentremainder, 
and  I  found  that  opinion  on  the  cafe  of  Pluniet  v.  Holmes.  It 
was  the  intent  of  die  teftator  that  G.  Lane  fhould  take  for  life, 
and  that  after  his  deceafo  (J.  Benger  fhould  take  an  eftate  in  fee 
if  fhe  furvived  him,  but  if  fhe  did  not  furvive  him  that  G.Lane^ 
who  was  the  heir  at  law,  fhould  take  an  eftate  in  fee.  Hare 
therefore  there  was  a  particular  eftate  for  life^  which  was  fufficient 

ta 

\ 


298 

t 

i8oo. 

Dob  dem. 
Planner 

and  Wife 

SoODAMOftl. 


CASES  IK  MICHAELMAS  TERM 

to  fupport  the  deviie  over  as  a  contingent  remainder ;  and  it  is  a 
fettled  rule  of  law  that  where  the  Court  can  conftrue  a  devife  to 
be  a  contingent  reraahider,  they  will  never  conftrue  it  to  be  an 
executory  deviie. 

Chambre  J.   I  am  of  the  fame  opinion.     The  caieis  per- 
feStly  clear  both  on  reafbn  and  authorities. 

Judgment  for  the  Defendant. 


Nov.  18th. 

IfaPlaintiflr 
executor  bold  a 
Defendant  to 
bail  upon  an 
affidavit  ftating 
tUe  debt  to  be 
duet^'aa  appears 
by  the  teftitor't 
books,*'  but 
omitting  to  add, 
**  and  which  the 
deponent  be- 
lieves to  btf 
true;**  the  Court 
o£C.jB.m\\ 
aUow  the  Plain- 
tiff to  fwear  to 
his  belief  in  a 
fupplemental 
aSdsvit. 


Gabnham,  Executrix,  v.  Hammond. 

"^HK  Plaintiff  having  held  the  Defendant  to  bail  upon  an  at 
fidavit,  which  ftated  that  the  Defendant  was  indebted  to  the 
Plaintiff  in  his  charaAer  of  executor,  **  as  appeared  by  the  tct 
tator's  books;"  a  rule  was  obtained  calling  on  the  Plaintiff  to 
Ihew  caufe  why  the  D^endant  fiiould  not  be  dUchaiged  on  en* 
tering  a  common  appearance. 

Cockell  Seijt.  now  ihewed  caufe,  and  urged  that  although  the 
affidavit  which  had  been  made  muft  be  confidered  as  infuffident 
in  its  prefent  form,  for  want  of  the  words  *'  and  which  the  depo* 
nent  believes  to  be  true  [a) ;"  yet  that,  confiftently  with  the 
pra6iice  of  this  Court,  a  fupplemental  affidavit  might  be  allowed 
in  order  to  remove  this  obje6lion ;  and  cited  Roche  v.  Carey, 
7.  BL  850.  as  precifely  in  point,  (i) 

Be/l  Seijt.  on  the  other  fide  infilled  that  a^  fupplemental  aflB- 
davit  could  never  be  allowed  except  for  the  purpofe  of  explain- 
ing an  ambiguity  in  the  original  affidavit  for  the  fatis&Aion  of 
the  CoUrt :  and  referred  to  Green  v.  B£d/hwwj  antej  voLi  .p.  227. 
where  Eyre  Ch.  J.  faid,  "  If  it  were  allowed  in  this  caft^  it 
would  be  making  that  right  which  was  wrong  at  the  time  when 
it  was  done,  and  would  be  in  the  nature  of  an  amend- 
ment."  (c) 

Tie 


(c)  See  Barclay  w,  Hufif,  4  Burr.  199a. 
Sheldon  V.  BaieTy  1  T.  R.  83.  and  Swajn* 
V,  Grammondt  4  7*.  H.  1 76* 

(6)  See  alfo  Hokfiny.  Campbell,  J  H.  BL 
245.  where  the  Plalntiffafter  Hating  in  his 
affidavit  to  hold  to  hail,  a  bund  of  the  De> 
fend«nt  conditioned  for  payment  of  biils 
which  (hould  be  returned  from  India  pro  • 
tefted  for  non  paymeni^  alleged  that  certain 
bUU  were  returned  protefted  for  mw  accept- 
ance  \  and  the  Cotirt  held  tliat  the  defect 


might  be  remedied  by  a  Copplcmciiul  afi- 
davit. 

{e)  In  Reeks  v.  Groaemamt  t  WUf  t«4- 
C.  B.  where  the  PUintifTt  aiideriilMd  ftated 
that  the  Defendant  **  im  julUy  mdehted,**!!!- 
fteadof  **  is  juAly  indebted/*  and  a  fupplt* 
mental  affidavit  was  produced«the  point  wis 
much  debated,  Lord  Ch^  J.  Prait  and  J^ 
Iburji  J.  at  firil  mdining  to  allow  it,  but 
Clive  and  Gwld  Js.  oppofinf  it*  bccaufe  ai 
the  firft  was  no  oath  at  aUj  it  oiold  not  be 

'      iitfde 
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The  Court  gave  leave  to  tlie  Plaintiff  to  file  a  fi^plemental        i8oo. 
affidavit. 


Gajinuam 

Executrix 


made  good  by  any  fupplemeotal  affidivit.  a  fuppleqieuul  aifidafic,  whne  the  firft  v. 

Afterwards  the  cal'e  being  aigued  a  fecond  amouiued  to  no  oath  at  all,  but  had  only       Hammonr. 

time,  the  fupplemental  affidavit  was  refufed,  fuppfied  fmall  defeats  In  affidavits  whtcH 

Lord  Ch.  J.  Fratt  adopting  the  opinion  of  iiad  udt  been  quite  full  enough.*'   Bmtburf 

CUve  and  Ctuld  Js.  and  faying  t^t  the  }.  retained  his  former  opinion. 
Court  **  had  never  gone  fo  £ir  u  to  admit 


Hosier  v.  Searle.  N9v,i%x\\. 

T)EBTonbond.  ^^J^lX    * 

The  Defendant  prayed  oyer  on  the  bond,  which  appeared  tiie  performance 
to  be  a  joint  and  feveral  bond  of  R.  Gilder,  the  Defendant,  ^^v^nl^ 
and  one  Robert  Kent,  the  condition  of  which  was,  ^^  that  if  on  his  pan  men. 

•  •  • 

the  above  bounden  R.  Gilder  his  executors  adminiftrators  and  Ji°U^entuw" 
affigns  do  and  fhall  well  and  truly  pay  obferve  perform  fulfil  bearing  even 
and  keep  the  rent  and  all  and  fingular  the  payments  covenants  bw,*H^^d*e  or 
articles  clauies  and  agreements  whatfbever  which  on  the  part  eiprefled  to  bt 
and  behalf  of  the  iaid  R,  Gilder  his  executors  adminiftrators  or  ^*  pbintiffand 
affigns  are  and  ought  to  be  paid  obferved  performed  fulfilled  the  (aid  J?.  G. 
and  kept  comprifed  or  mentioned  in  a  certain  indenture,  bear-  the  ex^utioa*^^ 
ing  even  date  with  the  faid  obligation,  made  or  expreiled  to  be  <rf  *«  *»»*  *« 
made  between  J.  Hofier  «Z  Carter ,  &c.  thirteeji  of  the  truftees  Jhe  pSSitiff 
appointed  to  put  in  execution  an  a6l  of  parliament  made  4*^.  fl»«»Wgw«to 
and  entitled  Sfc,  of  the  one  part,  and  the  faid  R.  Gilder  of  the  u,Jder  cenain 
other  part,  in  all  things  according  to  the  true  intent  and  mean-  <»▼«»«»«».  "^ 
ing  of  the  fame ;  then  the  above  written  obligation  fliall  be  ant  (hould  enter 
void  otherwife  the  fame  fliaU  remain  in  fiill  force."     He  then  jftoaboodas 
pleaded,  firft,  non  e/l  faSlum;    lecondly,    "that  before  the  )!^formanceof 
makinir  of  the  faid  writinir  oblii?atory  in  the  iaid  declaration  t{»of«  covenants; 

.J  1       J         7^   1       J  i»    1        /•  .  T         .  .         that  the  Defend. 

mentioned,  to  wit,  on  the  day  ot  the  date  01  the  laid  writing  ant  did  accord- 
obligatory  at,  Sfc.  it  was  agreed  by  and  between  the  laid  Plain-  "u^^L^'*'  ^^^ 
tiff  as  one  of  the  truftees  for  putting   in  execution  the  iaid  which  the  adion 
feveral  afts  of  parliament  in  the  iaid  condition   of  the  faid  ][^ndSiat*Se  in- 
writing  obligatory  mentioned,  and  the  iaid  Robert  Gilder  in  the  denture  men- 
iaid  condition  alfo  named,  that  a  certain  indenture  of  leaie  c^^iom  hereof 
Ihould  be  made  and  granted  to  the  iaid  Robert  Gilder  by  a  <•  the  leafe  fo 
competent  number  of  the  faid  truftees  of  certain  tolls  and  duties  ^^"^but 
in  the  iaid  a6ls  mentioned  for  a  certain  term  of  year^,  at  and  that  the  faid 

leafe  never  wtt 
executed. 
Held  OR  demurrer  that  the  Defendant  was  eftopped  by  the  condition  of  the  bond  from  pleadiog  this  plea. 

imder 
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x8oo.  under  a  certain  rent  and  upon  and  fnbjeA  to  certain  covetuuits 
— — —  to  be  refpefUvdy  referved  and  contained  in  the  laid  leaib;  and 
*'°""  that  the  faid  Robert  Gilder  and  the  I)efendant  and  the  laid 
ScARis.  Robert  Kent  in  the  laid  writing  obligatory  mentioned,  as  his 
fureties  Ihould  make  and  execute  the  laid  writing  obligatory  in 
the  laid  declaration  mentioned,  by  way  of  fecurity  for  the  pay- 
ment of  the  laid*  rent  and  the  performance  of  the-  covenants  to 
be  mentioned  in  the  laid  intended  leafe ;  and  the  faid  Defendant 
in  fa£l  lurther  laith,  that  the  laid  agreement  being  fb  made  as 
albrelaid,  he  the  laid  Defendant  and  the  laid  Robert  Kent  as  luch 
fureties  as  aforelaid,  of  and  for  the  faid  Robert  Gilder  in  pur- 
luance  and  performance  of  the  laid  agreement  and  on  no  other 
account  and  for  no  other  conlideration  whatlbever,  afterwards 
to  wit,  on  the  fame  day  and  year  in  the  laid  declaration  men- 
tioned, made  and  executed  the  laid  writing  obligatory  in  the 
laid  declaration  mentioned  with  llich  condition  as  aforeiaid 
thereto  liibjoined ;  and  the  laid  Defendant  in  fa6l  further  laitlh 
that  the  laid  indenture  in  the  laid  condition  mentioned  was  and 
is  the  very  lame  indenture  which  was  fo  agreed  to  be  made  and 
granted  [unto  the  faid  Robert  Gilder  as  aforeiaid  and  i\o  other 
or  different  indenture;  and  that  although  fuch  indenture  was 
and  is  in  manner  aforefaid  in  the  laid  condition  alleged  to  have 
been  made^  yet  in  truth  and  in  fa6l  no  fuch  indenture  nor  any 
other  leale  whatlpever  of  the  aforeiaid  tolls  and  duties  before  or 
at  the  time  of  making  the  laid  writing  obligatory  had  been  or 
was  nor  hath  as  yet  been  made  or  executed  by  and  betweea 
the  laid  levcral  trullees  in  the  laid  condition  of  the  laid  writii]^ 
obligatory  named,  or  any  other  of  the  trullees  for  putting  in 
execution  the  aforefaid  a£ls  of  parliament  of  the  one  part,  and 
the  laid  Robert  Gilder  of  the  other  part;  nor  hath  the  laid 
Robert  Gilder  as  yet  executed  .or  accepted  any  fuch  leale  or 
entered  into  or  executed  the  faid  writing  obb'gatory,  abd  tfaia^ 
S^.  wherefore,"  ^r.  3dly,  "  That  no  fuch  indenture  as  was  and 
is  in  the  laid  condition  of  the  laid  writing  obligatory  alleged  to 
have  been  made,  was  or  hath  been  as  yet  made  or  executed  as 
was  and  is  by  the  laid  condition  above  fuppofed,  and  this,  tfu 
wherefore,"  Sfc. 

The  Plaintiff  joined  iffue  on  the  firft  plea,  and  demurred  ge* 
nerally  to  the  two  laft. 

Shepherd  Serjt.  in  fupport  of  the  demurrer.  The  Defendant  is 
eftopped  by  the  condition  of  his  bond  from  averring  that  no 
fuch  indenture  was  executed  as  that  referred  to  in  the  condition; 

the 


IK  THE  FoRTY-'FiiisT  Yeab  OF  GEORGE  III.  301 

the  diftin£iion  eftablifhcd  by  the  courfe  of  authorities  being  this,     '  1 800. 

viz.  that  where  the  condition  refers  to  a  generality,  the  party      

may  aver  that  the  matter  referred  to  does  not  exift,  but  where  ^*^* 

it  refers  to  a  precife  thing  as  in  exigence  at  the  time  of  the  bond  $carle. 
given,  the  obligor  is  eftopped  from  denying  its  exiftetice ;  thus 
where  a  bond  was  conditioned  to  pay  all  the  legacies  which  «7.  S. 
had  dcviied  by  his  will,  tlie  Court  held  that  the  Defendant  was 
eftopped  from  faying  that  J.  S.  made  no  wiU,  but  that  he  might 
(ay  that  J.  S.  gave  no  legacies  by  his  will,  Paramoure  v.  During^ 
Moor,  420. ;  to  the  fame  efie6i  is  Willoughby  v.  Brook,  Cro.  Eliz. 
'756.  where  the  Court  fay,  if  a  man  be  obliged  to  perform  the 
covenants  in  an  indenture  on  his  part  to  be  performed,  it  is 
not  any  plea  to  iky  there  were  not  any  covenants  therdn  to  be 
performed ;  fo in  JeaoeVs cafe,  i  Rolle  Rep.  408.  iBoL  Abr.  872. 
/.  30.  Rainsford  v.  Smith,  Dy.  196.  and  Hart  v.  Bulkminfter, 
Sty.  103.  But  in  King  v.  Perfeoal,  i  RoUeRep^  430.  i  Rol. 
Abr.  872.  /.  25.  the  condition  being  to  perform  all  the  agree- 
ments already  fet  down  by  J.  S.,  the  Defendant  was  allowed 
to  plead  that  no  agreement  was  made  becaufe  it  was  in  the 
generaUty ;  and  the  fame  diftin6Uon  was  recognized  in  Strawi 
r.  Willes,  Cro.  Eliz.  362.  and  Paine  v.  Shettroppe,  AIL  13. 
Thefe  cafes  were  reviewed  and  the  do6lrine  confirmed  in 
Shelley  Y.  Wright,  WiUes,  9.  and  CqffensY.  Coffins,  WiUes,  25. 

Marffiall  Serjt.  contri.  Admitting  the  propofition  that  where 
the  condition  of  a  bond  recites  an  a6lually  exifting  indenture, 
the  obligor  cannot  deny  that  indenture,  yet  unlcfs  it  appear  on  • 
the  face  of  the  condition  that  fiich  an  indenture  did  a£luaUy 
exift,  the  Court  will  not  fupport  this  demurrer  in  &vour  of 
an  eftc^ppel ;  for  '^  eftoppels  are  odious  in  law  and  admitted 
merely  out  of  neceflity,  becaufe  they  are  concluding  to  fpeak 
the  truth,"  Skipwoth  v.  Green,  8  Mod.  31a.  The  words  of 
this  condition  only  import,  that  if  fuch  an  indenture  be  made 
iuid  the  Defendant  fhall  keep  the  covenants  therein,  the 
bond  fhall  be  void ;  but  non  con/lat  that  the  leafe  was  not  to 
have  been  executed  after  the  execution  of  the  bond  on  the 
fSune  day,  in  which  cafe  if  the  obligor  'had  refufed  to  execute 
the  leafe  it  would  have  been  impoffible  to  perform  the  condition 
of  the  bond.  Now  though  he  might  be  eflopped  from  "ifaying 
that  there  was  no  fuch  deed,  yet  it  appears  from  SkipwitA 
V.  Steed,  Cro.  Eliz.  769.  that  he  was  at  liberty  to  plead 
that  he  had  never  executed  fuch  a  deed.     In  that  cafe  the 

'  Defaidant 
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i8oo.       Defendant  to  debt  on  bond  conditioned  for  the  performance  of 

covenants  in  an  indenture  between  fV.  S.  and  Anne  his  wife  on 

*"  the  one  part,  and  the  Plaintiff  on  the  other  part,  pleaded  the 

SiARLi.  indenture  as  an  indenture  of  JV.  S.  and  Anne  his  wife,  whereas 
the  feme  never  iealed  it;  the  Plaintiff  therefore  replied  nanjiiit 
Ja6ia  between  JV.  S.  and  Anne  his  wife  on  the  one  part  and  him* 
fclf  on  the  other,  and  it  was  found  for  him  by  the  jury ;  and 
the  Court  hold  that  the  Plaintiff  was  not  eftopped  from  fliewing 
the  deed  not  to  be  the  deed  of  baron  and  feme,  but  that  he  was 
eftopped  to  fay  there  was  not  any  fiich  indenture,  adly.  Since 
the  8  &  9  of  Jfl  3.  c.  1 1.  ^  8.  is  compulfbry  upon  a  Plaintiff  in  a 
cafe  like  this  to  fuggeft  breaches  upon  the  roll  (a),  until  which 
he  can  have  no  remedy  upon  the  bond,  and  lince  it  is  impoffible 
to  fuggeft  breaches  of  covenants  never  entered  into,  the  Court 
will  not  pronounce  a  judgment  for  the  Plaintiff  from  which  he 
can  derive  no  advantage. 

Lord  Eldon  Ch.  J.  fiiid,  The  prefent  opinion  of  the  Court  is, 
that  the  Defendant  i$  eftopped  by  the  condition  of  the  bond.  In 
addition  to  the  argnments  at  the  bar  it  may  be  obferved,  that 
the  condition  of  the  bond  is  for  the  performance  of  covenants 
comprifed  in  a  certain  indenture  made  or  expreffed  to  he  made 
between  the  truftees  and  the  Defendant  The  objeft  of  m- 
troducing  the  words  "  made  or  exprefied  to  be  made"  ieems  to 
have  been,  that  whether  the  execution  of  the  indenture  ooald  be 
proved  or  not,  the  covenants  contained  in  the  paper  writing 
which  purported  to  be  an  indenture  between  the  truftees  and 
the  Defendant  fhould  be  confidercd  as  the  covenants  of  the  De- 
fendant 

The  Court  having  taken  time  to  confider,  on  this  day,  gave 

Judgment  for  the  Plaintiff 

fa)  Drmie  v.  BrMuJ,  ft  H^ilf.  377.  OW-      w#//,  5  T.  ^.  53S.  ind  Hmrtfy  v.  Berm^  A 
wm  V.  CrnvU,  Covf,  357.   if«/«  v.  J?^-     5  T.  X.S^ 


N9V,  aid. 


Tipping  v.  Johnson. 


ikation  rpuE   Defendant    in   this    caie    having    pleaded  judgment 
'^'wTlf         recovered,  the  Plaintiff  replied  nul  tiel  record  and  gave 


To  a  replicit 

6inultt4lrtc9rd 

and  day  gnren,  ii  1  •         1  «  j» 

the  Defendant  a  day  to  produce  the  record.  To  this  plea  the  Defendwt 
STn^^'dli^ii^  demurred;  the  Plamtiff  did  not  jom  in  demurrer,  but  find- 
in  demuirer;  but  ing  that  the  record  was  not  produced  at  the  day^  figned 

if  the  record  is      t.,  j,,^^-.^ 

not  produced,     judgment 

maf  fign  judg-  A  rUlC 

meiit. 
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A  rule  having  been  obtained  by  Cockell  Seijt.  calling  on  the        rSoo. 

Plaintiff  to  fliew  caufe  why  this  judirment  fliould  not  be  fet  afide      

tor  irr^julanty,  ^, 

Shepherd  Serjt  fliewed  cauie,  and  infifted  that  where  the      Johnson. 
Plaintiff  replies  nul  tiel  record  and  gives  a  day  (a),  it  makes  a 
complete  iffue;  and  that  the  demurrer  was  therefore  improperly 
put  in  by  the  Defendant. 

Lord  Eldon  Ch.  J.  (after  referring  to  the  officers)  feid,  that 
the  replication  conftituted  a  complete  ifliie  of  fa6l,  and  that  the 
judgment  was  therefore  regular. 

Per  Curiamy  Rule  difcharged.  (i) 

(a)  This  feents  the  proper  method  of  Jtogert,  %  ff^il/.it^,  Barmes\6i,  e«l.  1798. 

concluding  the  replication  where  the  record  and  Sewbtfry  v.  StruthtfUL,  Barmet,  161. 

it  of  the  Tame  Court.  Cremer  v.  Wkiett,  ind  335.  Com,  533.  S.  C.  Seealfothe  note 

I  LJ.  Raym,  550.  Cattb.  j  1 7.  S.  C.  Where  by  Mr.  Serjt.  WiUiami^  l  SamnJ.  391. 

the  record  is  of  another  court,  it  has  been  (B)  See  Foxmnd  otbtn  v.  Lexving,  Cookg 

held  corre£^  to  conclude  with  a  verificarion ;  Caf,  Pr»  56.     Pt.  Reg,  217.  and  the  cafes 

though  it  appears  thai  either  way  will  do.  cited  in  the  preceding  note. 

Crnmtrv,  IV uktl.uhi  f libra,    Smndfwdv*  ,.  , 

■^  '^  •'  Kitnt.  14th. 

^m^^mm*  9  ^^.  455- 

tFe%,Jum.  638. 

Thompson  v.  Lady  Lawlet  and  Others.  la^'s.y!!!!'.!?^! 

I5f7s.7i«.397. 

THIS  was  a  cafe  fent  by  the  Lord  Chancellor  for  the  opinion  of  under  a  general 

this  Court.  m7no  ^^'mlk 

Beilby  Thompjon  Efq.  being  feifed  in  fee  of  the  manor  of  ages,iands,tene* 
Wheldrake  in  the  county  of  Y(n'k,  and  other  real  eftates,  and  3J*°mewl^l^e- 
alfi)  poflefled  of  a  confiderable  perfonal  eftate^  including  among  hoMmeiTuages 
other  things,  two  leafehold  houfes  one  fituate  at  PtOn^  in  Surry  "^^T^^ "^^^^  ^ 
and  the  other  in  Mortimer  Street  Cwoendijh-Square^  holden  on  have  been  the   * 
beneficial  leafes  (in  each  of  which  about  70  years  were  unex-  ^he'^J^iJ^Xt^ 
pired  (a),  on  the  28th  May  x  794  duly  made  his  will,  attefted  (5  they  (houid  pafs. 
as  to  pais  real  eftates.  After  directing  that  his  funeral  expences 
debts  and  kgacies  fhould  be  paid  out  of  his  perfonal  eftate,  but 
if  his  perfonal  eftate  fhould  not  be  fufBcient  to  pay  the  fame  his 
real  eftate  fhould  be  charged  with  the  deficiency,   he  gave  and 
devifed  his  manor  of  Wheldrake  and  all  other  his  manors 
mefluages  lands  tenements  and  hereditaments  to  truftees  therein 
named  and  their  heirs  to  the  ufes  upon  and  for  the  trufts 
intents  and  purpofes  therein  mentioned,  that  is  to  fay,  as  to 
his  faid  manor  erf*  Wheldrake  and  all  his  other  tenements  and 
hereditaments  in  the  pariih  of  Wheldrake  to  the  .intent  that  his 

(«)  This  fad  was  admitted  though  not  nuny  parts  relt«d  upon  in  the  judgment 
ftated  in  the  cafe,  and  indeed  as  the  whole  were  not  intrcduced  at  fixll,  they  are  now 
will  wn  taken  as  part  of  the  cafe,  though     added. 

wife 


Lawlet 

uid  Otben. 
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1 800.       wife  fliould  receive  thereout  during  her  life  the  yeariy  fum  of 

200/.  in  addition  to  the  yearly  fum  of  SooL  provided  for  her  by 

TttoMPfOM  j^jg  j„arriage  fettlement,  and  that  certain  other  peribns  therein 
Lady  named  fliould  receive  the  annuities  thereby  provided  for  them, 
and  he  then  deviftd  as  follows,  that  is  to  fky  "as  for  and  con- 
cerning the  (aid  manors  and  mefliiages  and  other  hereditaments 
fo  charged  with  the  faid  annuities  witli  all  tlieir  rights  members 
and  appurtenances  and  as  for  and  concerning  all  other  his  ma^ 
nors  meffiiages  lands  tenements  and  her^itamentft  with  their  rights 
members  and  appurtenances  in  tlie  faid  county  of  York  or  c^f^ 
where  in  the  kingdom  of  Great  Britain^  to  the  ufe  of  his  firft 
and  other  fbns  in  tail  male  and  for  want  of  fuch  iflue  to  the  ufe 
of  his  firft  and  other  fbns  in  tail  general  remainder  to  his  daugl% 
ters  in  tail  as  tenants  in  common  if  more  than  one,  with  crofs  re- 
mainders, and  for  want  of  fuch  ifTue  to  the  ufe  of  his  brother 
Richard  Thompfon  and  his  afligns  for  his  life  without  impeadn 
ment  ofwafte,  remainder  to  the  faid  truftees  to  preferve  contiii- 
geht  remainders,  remainder  to  the  ufe  of  the  firft  and  other  ftns 
of  the  faid  Richard  Thwnpjbn  fuccef&vely  in  tail  male,  reipainder 
to  the  ufe  oiPauI  Beilby  Ixvwley  the  third  fon  of  his  fifter  Lady 
Ijvmley  for  life,  remainder  to4)is  firft  and  other  fbns  in  tail  mak^ 
remainder  to  the  ufe  oi  Francis  Lawley  the  fecond  fbn  of  his  faid 
fifter  for  life,  remainder  to  his  firft  and  other  fbns  in  tail  mak^ 
remainder  to  the  ufe  of  Sir  Robert  Lawley  the  eldefl  toia  of  hit 
faid  fifter  for  life, remainder  to  his  firft  and  other  fbns  in  tailmak^ 
with  tlie  ultimate  remainder  to  his  own  right  heirs."  Tlien  foUov- 
ed  a  provifo,  that  if  P.  B.  Lawley  or  F.  Lawley  fhould  fucceed  to 
the  premifes  they  fliould  take  the  name  and  arms  of  Thon^jfimwai 
other  provifbes  empowering  the  feveral  devifees  to  jointure  and 
to  raifb  portions  by  demife  or  mortgage  redeemable  by  the  per^ 
fon  who  for  the  time  being  fhould  be  intitled  to  the  firediold  and 
inheritance.  He  then  limited  an  eftate  in  Nottinghamfkire  to 
other  perfons,  and  after  having  declared  that  it  was  his  mtentioii 
to  have  given  his  wife  the  choice  of  any  one  of  his  manfidi- 
houfes  in  Yorkfliire  or  London^  or  the  houfe  that  he  had  laldy 
purch|fed  at  Putney^  but  that  llie  had  declined  the  acceptanoe  of 
either  of  them,  and  would  have  no  houfe  of  her  own  to  goto 
after  his  deceafe,  gave  her  therefore  ^oooL  He  then,  after  ^naf 
{bveral  legacies,  expreffed  himfelf  as  follows,  <<  Laftly,  I  give  and 
bequeath  all  my  monies  fecurities  for  money  goods  cbattebaod 
effefls  and  all  other  my  perfonal  eftate  not  herein  before  fay  me 
difpofed  of  or  to  be.  di^ofed  of  by  any  codicil  or  codicils  to  this 

my 
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ftiy  will  unto  my  faid  brother  Richard  Thompfon  and  unto  my  fif-        1 800. 
ter  Lady  Lawley  in  equal  fliares  and  proportions :"  and  he  ap-  ■     ■ 

pointed  his  laid  brother  and  fifter  executor  and  executrix  of  his       "omtiom 
will. — The  teftator  died  on  the  loXh  June  1799,  without  having  Lady  Lawlet, 
revoked  his  will.    The  queftion  for  the  opinion  of  the  Court  was,      "   ^*  *"* 
Whether  the  leafehold  houfes  and  premifes  late  belonging  to  the 
Xe^Qior  in  Mortimer-Street^  Ccrvendi/h'Square^  onA  2X  Putney ^JX 
Surrey i  pailed  by  his  will  under  the  general  devile  of  all  tk^  ma- 
nors, mefTuageS}  lands,  tenements  and  hereditaments,  ^ith  tlieir 
rights,  members  and  appurtetiances  in  the  county  of  York  or  elie- 
whcre  in  the  kingdom  of  Great  Britain? 

Bayley  Serjt  for  the  Plaintiff.  In  th6  firft  place  the  leafehold 
property  can  only  paft  by  way  of  executory  devile,  and  being 
limited  after  an  indefinite  failure  of  iflue,  the  Umitation  as  an  exe- 
cutory devUc  is  too  remote.  Independ^t  of  this  confideration) 
however,  it  m^y  be  ftated  as  a  general  propofition,  eftabUlhed  by 
a  long  feries  of  cafes,  that  where  a  man  is  pofleifed  of  freehold  and 
leafehold  property,  the  leafehold  wiU  not  pais  by  a  general  devife 
applicable  to  freehold,  unlefs  an  intention  that  they  ihould  pafs 
can  be  collected  from  the  face  of  the  will,  or  from  the  nature  of 
the  leafeholds  themfelves.  It  was  refolved  in  Bjofe  v.  Bartlett^  - 
Cro.  Car.  292.  ^^  that  if  a  man  hath  lands  in  fee,  and  lands  for 
years,  and  devifeth  all ,  his  lands  and  tenements,  the  fee-fhnple 
lands  pafs  only  and  not  the  leafe  for  years :  and  if  a  man  hath  a 
leeie  for  years  atld  no  fee  fimple,  and  devifeth  all  his  lands  and 
tenements,  the  leafe  for  years  pafletli;  for  otherwifb'the  willfhould 
be  merely  void"  (a).  This  cafe  b  a  leading  authority,  and  the  doc- 
trine has  been  recognized  in  a  variety. of  Tubfequent  decifibns. 
The  cafe  of  Davis  v.  Gibbs^  where  the  fame  pfopofition  was  adopt- 
ed, was  firfl  decided  at  the  Rolls,  as  appears  from  Fitzg.  1 16*, 
and  that  dedfion  was  afterwards  confirmed  by  the  Lord  Chan- 
cellor, ai)d  on  an  appeal  from  him,  by  the  Houfe  of  Lords,  3  P. 
Wms.  26.  The  words  ufed  in  that  cafe  were  particularly  flrong, 
being  ^  manors,  mefluages,  lands,  tenements,  hereditaments,  and 
real  eflates  whatfbever  of  which  the  teflatrix  was  any  ways^/q/2sd 
or  entifled  to^^  which  lafl  exprefiion  might  feem  to  apply  to  leafe- 
hold eftate.  Lord  Hardwicke  in  Knoisford  v.  Gardiner^  2  Atk. 
450.  cites  the  cafe  of  Bdjfe  v.  Bartlett^  and  adds,  that  although  in 
the  cafe  before  him  he  had  no  doubt  at  all  of  the  ihtention  of  the 
teftator,  yet  the  rule  of  law  muft  prevail,  and  directed  an  iflue  to 
try  whether  the  teflator  at  the  time  of  making  his  will  had  both 

(m)  Indeed  tetfchbU  houfes  willpaft  un-    houCiet  in  A»  if  he  had  no  freehold  houfes. 
dier  a  devife  of  aU  the  teftatgr'f /nvM^   J^f,  TriggtiP,  ff^mt,  a86. 


yoIh  II.  X  freehold 
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1 8oo.        freehold  and  leafehold  eftates.    The  opinion  of  Lord  Hardwicke 
■  refpe£ling  this  rule  of  law  is  (hewn  ftill  more  ftrongly  in  Oiapman 

^"^v."**"  ^*  ^^^5 '  ^^^'  27 1,  for  the  will  m  that  cafe  haying  been  executed 
Lady  Lawlbt,  in  the  prefence  of  two  witnefles  only  could  not  pais  the  real  eftate, 
and  othen.  ^^  ^^^  j^j^  Lo^dfliip  held  diat  the  devife  of  all  his  lands  and  te- 
nements muft,  according  to  Rofe  v.  Bartlett^  be  confined  to  the 
freehold  eftates,  and  that  therefore  the  leafehold  would  not  pais. 
Thef-vcafes  areconfirmed  hyPi/lolv.RiccardfonyK.B.HiLi'ji^ 
2CoxsP.Wms.4S9^  ^'*  ^  H.BL26.innotisy  S.  C.  where  L<»rd 
Mansfield  obferved,  that  a  fyftem  of  legal  conftru£Uon  had  been 
eftablifhed  by  former  cafes,  efpecially  Ro/e  v.  BaiiUtty  and  Dam 
V.  Gibbsj  which  precluded  the  Court  from  confidering  the  inten- 
tion of  the  teftator  on  the  words  of  the  devife  as  thc^  otherwife 
might  have  done,  and  bound  them  in  their  decifion  of  the  prin- 
cipal cafe.  Yet  in  that  devife  the  words  '<  feiied  of  interefted  in 
or  intitled  unto"  might  ieem  applicable  to  leafehold  as  well  as 
freehold  property.  It  was  indeed  lamented  by  Lord  Kem^  in 
Lane  v.  Lard  Stanhope^  6  TermRep,  353.  that  the  caie  of  AdJky* 
element^  iP.  JVnis.4$6.  was  not  cited  inPi/ialw.Biccard/bny&aee 
his  Lordfliipfeemed  to  dtink  that  Lord  Mansfield  might  have  been 
induced  by  the  authority  of  tluit  cafe  to  have  decided  otherwife. 
But  it  appears  from  a  manufcript  note  of  Pifloly.Riccardfim^  thit 
the  cafe  of  Turner  v.  Hufler  {a\  wliich  proceeded  on  the  aadK>- 
rity  of  Addis  v.  Clement^  was  noticed  by  Lord  Mansfield  in  hii 
judgment,  who  received  his  account  of  it  from  Mr.  Baron  Ejfrt: 
it  is  therefore  to  be  inferred,  that  the  cafe  of  Addis  v.  Clemmt% 
liad  it  been  cited,  would  not  have  altered  His  Lordihip's  opinicn* 
It  is  to  be  i)bferved,  however,  that  the  cafe  of  Addis  v.  ClemaU 
is  very  dlftinguifhable  from  the  preTent.  Lord  Chancellor  King 
obferved,  that  tl)e  words  "  pofTefied  of  or  interefted  in"  proped^ 
referred  to  a  leafehold,  and  exprefsly  diflinguifhed  the  caie  befcie 
him  from  liqfe  v.  Barttett  on  that  ground ;  and  his  Lordihip  fiir* 
ther  relied  on  the  circumflance  of  the  leafeholds  being  perpetu- 
ally renewable,  which  he  thought  might  have  induced  the  tefta- 
tor to  look  upon  himfelf  as  having  a  kind  of  inheritance.  TMk 
la(l  circumflance  alfo  diflinguifhes  Turner  v.  Hufler  from  the  pi^ 
fent  cafe;  for  there  the  leafehold  tithes  were  perpetually  renev- 
ablc  without  fine,  and  Mr.  Baron  Eyr^s  opinion  appears  to  hue 
been  founded  on  the  ground  of  the  teftator's  intention  to  pais  die 
leafehold,  inferring  that  the  refcmblance  which  thofe  partkoltf 
leafeholds  bore  to  an  inheritance  made  the  teflator  forget  thedif* 
tin6lion.   With  re^eA  to  Ltane  v.  Lord  Stanhope  it  .mi^t  be  fiit 

[a)  Reponed  z  Brt.  CU.  Cqfi  78. 

^  fideot 
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1 

ficient  to  fay,  that  the  word  *<  fiinn"  there  ufed,  was  particularly        x8oo. 
defcriptive  ofleafehold  property,  if  it  was  not  clearly  diftinguilh-      ' 
ed  from  the  preferit  cafe  by  another  circumftance,  namely)  that     Thompson 
the  freehold  and  l^afehold  property  was  fb  blended  together  that  Lady  Lawlit, 
it  was  quite  impoffible  to  fuppoie  Aat  the  teftator  could  have  in- 
tended  to  feparate  them.    The  cafe  oSLamther  v.  Cavendi/h^  Amb. 
356.  was  decided  fimply  on  the  ground  of  intention  apparent  on 
the  face  of  the  will  that  the  leafeholds  ihould  pais.     In  the  pre- 
fent  cafe  it  is  impoffible  to  difcover  any  intention  of  the  teftator 
expreifed  upon  the  face  of  his  will  to  }ps&  the  leafehold.    All  the' 
limitations  are  applicable  to  freehold  property  only :  and  the 
words  ^^  executors  and  admihiftrators"  never  onceoccur.  Befides, 
as  the  lands,  S^.  are  limited  by  the  general  devife  to  truftees  to 
ufes,  if  the  leafeholds  were  included  in  this  devife,  the  legal  pro- 
perty of  the  freehold  would  go  to  one  perfbn  and  of  the  leafehold 
to  imother ;  for  the  ufe  of  the  former  would  be  executed  in  the 
cefity  qtie  ufe  by  the  ftatute,  whereas  the  legal  eftate  in  the  latter 
wotdd  remain  in  the  truftees. 

Runnington  Serjt  for  the  Defendants.  Ilie  general  terms  ufed 
in  the  claufe  in  queftion  are  fufBcient  to  pais  the  leafehold  toge- 
ther with  the  freehold  property.  Though  in  Rofe  v.  Bartlett  the 
language  ufed  is  undoubtedly  very  ftrong  in  fiipport  of  the  argu- 
ment urged  on  the  other  fide,  yet  fubfequent  to  that  cafe  the  rule 
luls  been  varied  in  many  inftances,  and  the  Courts  have  inclined 
to  decide,  that  where'  they  can  colleA  from  the  will  that  it  was 
the  intent  of  the  teftator  to  pafs  his  leafehold  together  with  his 
finediold  property  under  a  general  claufe  of  thia  kind,  the  leafe- 
hold is  paffed  accordingly.  In  Turnery.  Hu/kr  Mr.  Baron ^j^^ 
cbferves,  that  the  determination  of  Rqfe  v.  Bartlett  was  very  early,  ' 

and  that  he  was  led  to  think  it  arofe  from  the  old  idea  of  the  dig- 
nity of  tfacr  freehold,  and  the  fmall  value  of  the  interne  termini  i 
but  that  from  the  change  of  circumftances  the  rule  was  become 
imfatisfafiory.  Davis  v.  Gibbs  was  decided  on  the  intent  of  the 
par^  devifing,  the  claufe  in  difpute  being  a  devife  of  all  ^<  manors 
snefliiages  lands  tenements  hereditamentsandr^g/Zo^' and  there 
bdng  another  claufe  under  which  the  leafehold  evidently  pafled. 
Though  the  general  rule  is  recognized  in  Knotsfard  v.  Gardner^ 
WBdA  Chapman  v.  Hart^  yet  in  Piflol  v.  Biccardfon  the  obfervation 
o£hoTdMansfieldy  that  nothing  appeared  in  the  will  indicating  an 
intention  to  pafs  the  leafeholds,  feems  to  ihew,  that  if  any  fuch  in- 
tention could  have  been  difeovered,  His  Lordfhip  would  have  held 
the  words  of  the  devife  fufficiently  comprdienfive.  Certain  it  is, 
thirtJiM&v.Cfem^  WW  pol  referred  to  in  that  cide;  and  in  Z^w^ 

X  2  V.  Lard 
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V,  Lord  Stanhope  Lord  Kenyan  obferves,  that  in  Pi/lol^.  Biccard^ 
Jim  Lord  Man^ld  feemed  to  feel  himfelf  prefled  by.  a  torrent  of 
*   "^'v/*^       authorities,  and  that  i£  Addis  v.  Clement  had  then  been  menti<Hied 
Lidy  Lawlet,  the  Court  would  have  decided  the  other  way  with  left  reluAancc^ 

and  that  the  ground  of  determination  was,  that  all  the  words  there 

ufed  had  received  in  other  cafes  a  certain  technical  conftm^on. 

That  cafe  ofLafie  v.  Ixn'd  Stanhope^  if  corre6t,  has  put  the  qae& 

tion  at  reft,  inafmuch  as  the  word  **  farms"  was  there  held  to  pafi 

the  leafcholds,  as  it  appeared  from  the  circumflances  of  the  cafe^ 

that  the  teftator  muft  have  intended  tlicm  to  pafs.  The  ftri A  rule 

therefore  laid  down  in  Bq/e  v.  Bartlett  is  no  longer  the  governing 

piinciple,  but  the  intention  of  the  teftator  muft  prevail,  and  if  the 

words  of  the  will  are  fuffidently  general  to  include  leafehold,  the 

Court  will  nQt  rcftrain  them.    Here  the  words  are  as  general  as 

pofCble,  being  his  ^^  manors  me/fuages  lands  tenements  and  here> 

ditaments,"  and  i£in  Turner  v.  Htffler  the  word  <^  tidies,"  and  in 

Lane  v.  Lord  Stanhope  the  word  <<  farms,"  were  held  tp  cany 

leafehold,  why  ihould  not  the  word  ^^  meiTuages"  in  this  cafe? 

Here  the  teftator  had  70  years  to  run  in  the  leafeholds^  which, 

amounting  to  the  value  of  the  whole  fee,  he  might  look  upon  them 

in  the  light  of  freehold  property.     It  has  been  objected  that  die 

ftri6l  limitdtions  in  this  will,  not  being  applicable  to,  leaf^icdd 

property,  flicw  that  the  teftator  did  not  intend  the  leai^olds  to 

pafs  in  a  claufc  the  contents  of  which  are  made  fubje£l  to  thole 

limitations:  but  the  fame  limitations  cxifted  in  thofe  Equi^  cafa, 

where  due  weight  was  given  to  indention.    Having  given  5000L 

to  his  wife  in  lieu  of  thefe  very  leafeholds,  it  is  clear  that  he  had 

ihem  in  contemplation  at  the  time  of  making  his  will,  and  if  he 

had  not  fuppofcd  tliem  to  pafs  under  the  general  claufe  thej 

would  Imve  been  fpecifically  mentioned  in  the  reiiduaiy  claofe. 

Lord  Eldon  Cli.  J.     Though  the  Court  is  not  ti/Ofidi  upon 

in  this  cafe  to  ftate  the   realbns  for  the  certificate^  which  it 

is  diipofed  to  return  to  the  Lord  Chancellor,  yet,  as  it"  Ym 

not  been  unuiual  upon  fimilar  occafions  to  mention  the  groondi 

upon  which  tlie  opinion  of  the  Court  has  proceeded,  I  ihaD 

follow  tlie  example  of  Lord  Kenyofi  in  Lanev.  Lord  Staih 

hope,  and  ftate  my  reafbns  for  thinking  that  the  leafcliddf 

do  not  pals  under  the  general  devife  of  the  teiUtpr's  manoi^ 


coufiftently 

*•  rules  of  law,  not  conje6luring  but  escpounding  hia  will  fi«a 
*•  the  words  ufed."    And  I  am  particularly  imprefled  with  the 

latt^ 
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latter  expreffion  "  not  conjefturing,  but  expounding  his  will  from ""       1 800. 
the  words  ufed."    I  will  firft  confider  thi»  will,  as  if  the  conftruc- ' 


tion  was  unprejudiced  by  any  rule  of  law,  or  by  any  decifions  in        "ompsoii 

which  diftin6lions  re(pe6ling  fuch  rules  may  have  been  taken,   LadyLAWLiT, 

When  we  find  limitations  in  awill,  inapplicable  to  perfonal  eftate,      *°        ^"^ 

though  we  are  not  thereby  authorifed  to  fay  that  the  perfonal 

cllatc  fhall  not  pa&9  provided  the  teftator  has  uied  words  clearly ' 

lufficient  to  pafe  it;  yet  the  acknowledged  inapplicability  of  thofe 

limitations  to  perfonal  eftate  is  a  circumftance  from  which  the 

intent  may  be  colle6ied  if  the  words  of  devifo  are  ambiguous.  In 

an  accurate  fenfo  when  a  man  fays  *^  my  lands  and  hereditaments" 

he  means  thofe  which  are  throughout  his  owi).    When  therefore 

we  fee  limitations  which  apply  to  real  eftate  as  diftinguiihed  from 

perfonal  eftate,  or  even  when  we  find  that  by  holding  tiie  latter 

to  be  included  in  the  general  devile  the  wiih  imputed  to  tihe  tefta« 

tor  to  give  it  to  the  lame  perfon  as  the  freehold  may  jiot,  by  virtue 

of  fuch  limitations,  be  gratified  for  above  one  moment ;  we  may ' 

confider  the  nature  of  the  limitations  as  affording  ftrong  evidence 

that  the  teftator  really  had  not  the  intention  that  the  perfonal 

eftate  ihould  pafs.    I  confider  the  whol^  of  this  will,  as  part  of  the 

cafo  referred.    I  find  no  circumftance  ftaled  which  goes  beyond 

the  mere  &&,  that  the  tefi^ator  was  pofiefiTed  of  two  leaiehokl^ 

houfes,  for  terms  of  about  70  years.     It  does  not  appear  that 

there  was  any  equitable  right  of  renewal,  nor  where  the  premises 

in  queftion  blended  in  enjoyment  or  otherwife,  with  any  fireehold 

land;  there  is  no  difiiculty  in  diftinguifliingthem  from  eachother;^ 

they  have  never  been  demiied  together  at  one  rent  refervcd  to 

heirs ;  they  are  fliort  terips.    No  one  of  thofo  particular  circum- 

ftances  which  were  relied  upon  in  former  cafes  exifts  in  this:  it 

is  the  fimple  cafe  of  terms  for  years,  and  a  cafe  of  propei'ty,  prim/i 

fade^  that  fort  of  property  whigh  a  difpofition  of  perfonal  eftate 

muft  be  intended  to  pafs.     In  this  will,  in  the  firft  place,  tiie 

teftator  dire£U  that  his  debts  and  funeral  expences  fiiiUl  be  paid 

out  of  his  perfonal  eftate,  but  if  that  fliall  not  be  fufficient,  he 

charges  his  real  eftate  with  the  deficiency.     Here  in  the  begin- 

Bing  of  the  will  then  a  diftin^on  between  real  and  perianal 

eftate  is  introduced.   In  the  laft  claufe  erf*  the  will  he  devifes  <^  all 

his  money  fecurities  for  money  goods  chattels  efteAs  and  all  other 

his  perfonal  eft^ate  not  therein  before  diipofed  of  or  to  be  dilpofed 

of  by  any  codicil.''     It  has  been  obferved,  that  by  the  words 

<<  perfonal  eftate,"  in  this  laft  daufe,  muft  be  meant  pieripnalty ' 

^ufdem  generis  with  money,  ^c.   But  lun  I  conje6luring,  or  am  I 

X  3  expound- 
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1 8oo«        eiqxmxiding  when  I  iay  that  he  meant  one  thing  by  the  words 
<<  perfbnal  eftate"  at  the  beginning  of  the  will,  and  another  by  the 


9.  fame  words  at  the  end  ?  Look  at  this  in  another  point  of  view ; 

t^  h^i-^^t  the  general  rule  refpefiing  the  implication  of  aiTets  is  very  much 

like  that  which  the  teftator  has  here  appointed.  Firft,  the  per- 
fbnal eftate  b  to  b^  applied,  and  then  the  real.  But  the  perfonaL 
eflate  fb  to  be  applied  is  the  perfbnal  eftate  npt  fpecifically  dit 
pofed  of.  Now  if  the  leafeholds  in  queftion  pafled  with  the  free- 
holds, then  thofe  leajfeholds  are  fpecifically  difpofcd  of;  and  if  the 
perfonal  eflate  not  fpecifically  difpofed  of  fhould  happen  to  be 
infiifiicient  for  the  payment  of  debts,  out  of  what  flmd  and  in 
what  manner  are  we  to  fuppofe  that  the  teftator  has  dire&ed 
them  to  be  paid  ?  He  has  fettled  his  different  freehold  eftates  on 
different  perfbns.  If  therefore  it  be  necefTary  to  refbrt  to  the  r^ 
eftates  for  payment  of  debts,  a  valuation  of  them  muft  be  taken, 
and  they  muft  contribute  pro  raid ;  but  perfbnalty  fpecifically 
difpofed  of  muft  alfo  contribute;  and  then  in  the  conftru6iion.of  a 
will  which  fays,  the  perfbnalty  is  firft  to  be  applied,  we  are,  if 
the  general  perfbnal  eflate  is  infiifficient,  to  coniider  it  as  agree- 
able to  the  tdlator's  intention,  though  he  has  not  bequeathed  his 
leafehold  eftates  eo  nomine^  that  they  fhould  be  preferved  as  anzi* 
oufly  as  the  fireehold,  and  fhould  only  contribute  tc^;ether  with 
them,  according  to  their  value.  With  refpeft  to  the  word 
*^  mefluages"  as  ufed  in  this  will,  it  is  to  be  oUerved»  that  in 
the  devife  of  the  manor  of  Wheldrake  it  is  moft  clearly  applied 
to  fireehold  eftate  only :  and  therefore  there  is  no  reafbn  to  fiip- 
pofe,  that  when  he  ufed  the  fame  wond  in  the  general  daufer 
under  which  it  is  contended  that  the  leafeholds  pafs  together 
with  the  freeholds,  he  meant  to  apply  it  in  both  thofe  fpecies  oi 
property.  The  eftates  included  in  the  general  devife  are  limited 
to  the  ifTue  (if  he  fhould  have  any)  of  the  devifbr  in  tail,  with 
feveral  remainders  over :  now  if  the  devifor  had  left  a  fbn  living 
at  the  time  of  his  death,  and  that  Ton  had  died  inflantly  aftiK^ 
wards,  theleafehold  property  wouldhave  been  neccftarily  feparated 
from  the  freehold,  fince  the  former  would  have  gone  to  the  ad- 
miniftrator  of  fuch  fon,  and  the  latter  would  have  vefted  in  the  re*, 
mainder-man.  Why  are  we  then  to  be  fb  anxious  to  impute  inten- 
tions to  teftators,  the  gratification  of  which  they  ufe  means  and 
terms  fblittle  calculated  to fecure?  Itwasobferved,thalthelim]ti^ 
tion  being  after  fiulure  of  iftiie  of  his  body  was  too  remote:  but  at- 
tending to  his  real  intention,  and  the  cafe  oiPelhamv.  Gregqryi^) 

in 
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in  the  Houfe  of  Lords,  we  might  hold,  that  if  he  had  iflue,  the        1800. 

leafehold  would  veft  in  the  iflue,  and  if  he  had  ndne  in  a6lual   .  

exiftencc  at  his  death,  die  leafehold,  if  it  veiled  in  the  after-takers,        oommom 
would  be  fubje^l  to  be  divefted  as  ibon  as  any  iflue  of  his  ihould   Lady  Lawlct, 
come  into  a^ual  exiftence.     In  that  part  of  the  will  where  a     **^  Otben. 
power  is  given  to  charge  the  eftates  deviled  with  portions  for 
younger  children,  it  is  clear  he  meant  the  power  Ihould  extend 
to  all  the  property  which  he  deviled  under  the  general  words ; 
but  he  provides  that  if  fuch  portions  fliall  be  railed  by  demife  or 
mortgage  the  fame  Ihall  be  redeemable  by  the  pcrfbn  entitled  to 
the  freehold  and  inheritance  of  the  demiied  or  mortgaged  pre- 
miies :  he  thought  therefore  that  he  had  an  inheritance  in  the 
property  he  devifes,  and  which  he  gives  a  power  of  mortgaging. 
Then  follows  the  only  claufe  which  could  fuggefl;  any  doubt  to 
an  unlettered  mind ;  in  which  the  deviibr  declares  that  it  was  his' 
intention  to  give  his  wife  the  choice  of  one  of  his  manfion-houies 
in  York/hire  or  London^  or  the  houie  that  he  had  lately  purchafed 
at  Putney^  but  that  flie  had  declined  it,  and  tiiat  he  therefore 
gave  her  5000/.    Now  although  the  wife  might  have  chofen  the 
York/Idre  houfe,  which  was  a  freehold ;  yet  it  is  obfervable  that, 
as  his  will  finally  Hands,  the  compenfiition  is  taken  out  of  the 
perfbnal  eftate :  and  it  feems  not  unreafonable  therefore  that  the 
refiduary  legatees  who  are  to  pay  that  5000/.  fhould  take  the 
leafehold  in  lieu  of  it.     By  the  laft  claufe  the  teftator  gives  <^  all 
his  perfbnal  eftate  not  herein  before  difpofed  of,  or  to  be  di^fed 
of  by  any  codicil."    Now  it  feems  impoflible  to  fay,  that  the  words 
**  herein  before  difpofed  of"  may  not  be  fatisfied  by  the  legacies 
before  ^ven ;  but  this  teftator  might  mean  by  &  codicil  to  dlQiofe 
of  thofc  leafeholds,  fuffering  them  to  pafs  by  the  general  claufe 
if  he  made  no  codicil.     As  to  the  argument  that  the  perfbnal 
eftate  muft  mean  perfbnalty  ejufdem  generis^  I  cannot  truft  my 
mind  with  an  agument  fb  like  a  conjeAure:  the  words  are  large 
enough  to  pafs  perfbnalty  of  any  fort;  and  I  do  not  undcrftaud 
how  that  mind  reafons,  which  deems  the  intention  of  a  teftator 
fadsfaftorily  made  out  by  that  kind  of  argument     I  was  ftruck 
with  the  obfervation,  that  as  the  property  is  limited  to  truftees- 
to  ufes,  the  ftatute  draws  the  legal  eftate  in  the  freeholds  out  oP 
the  truftees,  and  vefts  it  in  the  cefluy  qui  ufcy  whereas  the  legal     f 
eflate  in  the  leafeholds  remains  in  the  truftees.  As  to  the  fiippofed 
anxiety  of  the  teftator,  that  the  two  fpecies  of  property  fhould  go 
together,  it  is  more  nfual  to  dcmonftrdte  that  anxiety  either  by 
dire&ing  that  the  leafeholds  fhall  be  enjoyed  together  with  the 

X  4  freeholds 
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1 800.        freeholds  as  long  as  the  rules  of  law  and  equity  will  admitror  by 

■      introducing  very  fpecial  words  and  limitations  for  that  purpo(e» 

Thomfsok     adapted  to  the  nature  of  the  leafeholds.    No  teftator  who  meant 

Lady  Lawlit,  that  they  Ihould  go  together,  ever  made  a  will  under  reafbnably 
and  Oihen.  good  advice  in  its  terms  fo  little  calculated  to  produce  the  in- 
tended e£rc6l  as  this  teftator  has  done :  though  in  truth  a  fimilar 
obfervation  may  be  made  upon  the  inefficacy  of  tlie  terms  ufed 
to  fccure  fuch  a  fuppofed  intention  in  almoft  every  caie,  where 
upon  the  ground  of  intention  leafeholds  have  been  held  to  pais 
under  general  words.     As  to  the  cafes;  the  firft  mentioned  is 

y  Eaji,  ai.         jio^g  y.  Bai-tktt,    It  was  fuppofed  in  Tttrner  v.  Hufler  that  the 

rule  there  laid  down  originally  obtained  on  the  ground  of  the 
fmall  value  formerly  attached  to  Icafehold  intereil  as  c^pofed 
to  the  dignity  of  the  freehold.  It  may  be  fo,  though  I  doubt 
whether  it  was  fo :  but  whete  I  do  not  know  the  origin  of  the 
rule  I  cannot  reafbn  from  the  fuppofed  caufes  of  the  rule,  with- 
out knowing  them,  till  I  allow  myfclf,  in  that  flate  of  uncer- 
tainty, to  deny  effe£l  to  the  rule.  Finding  mefluages  and  lands 
limited  to  ufes  inapplicable  to  leafehold  interefts,  I  think  I  may 
more  fafely  fuppofe  that  the  teftator  intended  to  pafs  fuch  me£>. 
fuages  and  lands  as  might  be  limited  to  fuch  ufes.  Lord  Hard- 
tmcke  feems  to  have  confidered  the  rule  acknowledgedjn  Bofe  v. 
Barilett  to  have  been  a  rule  proceeding  on  intenticxif  and  to 
have  thought  that  where  a  teftator  gives  his  lands  and  tcnanenti 
•he  muft,  jtrimh  facie^  be  taken  to  mean  thofe  lands  and  ten^ 
ments  which  are  ftri£lly  his,  viz.  thofe  in  which  he  has  an  in* 
heritance.  Whether  the  rule  laid  down  in  Rofe  v.  Barilett  were 
'  wifely  adopted  or  not,  it  is  uuneceflkry  for  us  to  deteiminc;  but 
that  cafe  having  once  eftablifhcd  a  general  rule,  I  had  rather 
confent  pointedly  and  avowedly  to  contradi6t  that  rule  in  terms 
than  to  acknowledge  it  in  words  and  deny  it  in  effedl,  by  raifing 
diftin£lions  which  in  fa£i  make  it  impoffible  for  any  man  to 
decide  in  any  particular  cafe  what  is  the  legal  conftruAion  of  a 
will  as. to  this  point,  till  he  has  obtained  the  authority  of  a  court 
of  law,  in  a  judgment  upon  the  will,  for  the  opinion  which  he 
gives.  I  obferve  that  the  rule  has  not  been  denied  in  any  of 
die  cafes  which  have  followed  Rq/e  v.  Bartlett.  Lord  Hard- 
xmclce  in  Knotsford  v.  Gardner  fpeaks  of  it  with  the  greateft 
refpe6l ;  and  indeed  Mr.  Atkyns  fecms  to  make  him  fpeak  of  it 
in  ftronger  terms  than  the  rule  itfelf  will  warrant,  fince  he  re- 
ports His  Lordfhip  to  have  faid,  that  aUbough  he  had  no  doubt 

of 
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of  the  intention  of  the  teftator,  yet  the  rule  of  law  muft  prevail.        1 8oo. 

In  C/iapman  v.  Harty  Lord  Hardwicke  again  recognized  the      •. 

nile^  and  even  carried  his  refped  for  it  fo  far,  that  although  the  '^"o^i'iow 
will  was  executed  in  fuch  a  manner  as  to  carry  pcrfbnal  pro-  Liu)yLAWLir» 
perty  only,  yet  as  the  words  of  the  devife  were  properly  appli-  '  O^h^xu 
cable  to  freehold  only.  His  Lordihip  would  not  fuppofe  that  the 
teftator  by  thole  woixls  intended  to  pafi'that  fpecies  of  property 
which  could  pafs  by  a  will  fo  executed^  Both  in  Addis  v.  Cle- 
menty  and  Davis  v.  Gibbsy  the  rule  was  exprefely  acknowledged. 
It  is  not*  my  bufinefs  to  confider  whether  the  ciiilin6lion  raifcd 
on  the  former  of  thofe  cafes  was  fairly  fufficient,  confiftently 
with  the  fafcty  of  property  and  titles^  to  exempt  it  from  the 
application  of  the  general  rule :  but  when  the  rule  is. once  ad- 
mitted I  muft  decide  upon  my  own  convi6lion  refpe6ling  its 
applicability  to  the  particular  cafe  which  comes  before  me.  No 
doubt,  thoie  who  decided  the  caies  in  which  the  general  rule 
has  been  held  not  to  apply,  were  (atisfied  that  the  circumftances 
before  them  were  fufficient  to  warrant  .the  exception,  and  that 
the  exception  could  be  taken  with  iafety  to  the  rules  of  pro- 
perty :  but  it  is  enough  for  me  to  fay,  that  none  of  the  circum- 
ftances  relied  on  in  thofe  cafes  are  to  be  found  in  this.  I  can- 
not help  adding,  that  if  the  principle  be  juft,  that  we  are  not  to 
conjecture,  but  to  expound,  it  does  appear  to  me  that  we  do 
not  ftri6lly  abide  by  the  rule^  that  we  indulge  in  what  is  rather 
conje6lure  than  expofition,  if  we  are  to  proceed  on  fuppofitions 
of  what  the  teftator  may  be  imagined  to  have  underftood  as  to 
the  nature  of  his  own  property,  of  what  he  forgot  and  of  what 
he  remembered  concerning  it;  fuppofitions  not  founded  in  his 
aAs  or  cxpreffions.  It  is  not  very  eaiy,  in  my  judgment,  to  find 
a  found  diftin£lion,  found  as  cbvioufly  confiftent  with  the  fafety 
of  titles,  between  the  cafe  oi  Addis  v.  Clement  and  Davis  v.  Gibbsy 
if  the  diftin6lion  is  to  reft  only  upon  fuch  words  as  <^  poffefled 
of  or  interefted  in,"  and  yet  the  former  of  thofe  cafes  does 
afford  a  diftinftion  between  that  and  Pijlol  v.  Miccardjov,  aimed 
at  by  Mr.  Juftice  iMicrence  in  Lane  v.  Lord  Stanhope^  viz. 
that  the  words  **  pofleffed  of"  occurred  in  that  cafe,  and^ot 
in  Pi/lol  V.  Riccardfon  ,-  and  authority  has  certainly  laid  ft.refs 
upon  the  diftin£lion.  Yet  it  cannot  be  denied  that  thefe  words 
are  very  frequently,  if  improperly,  ufed  as  to  fi'eehold  as 
well  as  leafchold :  and  if  thofe  words  follow  exprefilons  which, 
according  to  the  rule,  are  primd/acie  to  be  taken  to  fignify 

free- 
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i8oo.  freehold,  as  <<  lands,  tenements,  and  hereditanients,''  are  we 
fure  that  we  are  expounding  and  not  conje£iuring  when  we  &y 
that  the  teftator  intended  to  apply  them  both  to  freehold  and 
LMly  Lavlbt,  leafehold,  though  his  limitations  are  ill  adapted  to  leafehold  pro- 
an  Othen.  p^^ty .  ^nd  very  ill  adapted  to  it  if  meant  to  fecure,  as  &r  aa 
may  be,  the  enfoyihent  of  it  together  with  freehold.  And  yet  the 
cafe  of  Addis  v.  Clement  mufl  be  underflood  to  proceed  upon  the 
word  "  pofTefTed  ; "  at  leafl  the  mofl  material  reafoning  in  the 
judgment  proceeds  upon  it  But  the  diflin£iion  between  that 
cafe  and  Davis  v.  Gibbsy  and  between  that  cafe  and  Pi/M  t. 
Biccardfony  does  not  reft  merely  upon  fuch  words.  The  nature 
of  the  teflator's  interefl  in  leaf^olds  and  in  renewable  kaife- 
holds  is  very  different,  and  fbmething  is  due  to  the  confidera* 
tion,  whether  the  property  is  or  is  not  blended  in  enjoyment 
It  was  argued  in  Ikivis  v.  Gibbsy  that  as  the  teftatrix  had  no 
freehold  interefts  except  in  Kentj  and  the  general  devife  rdated 
to  Kenty  Bffexy  and  Bucks^  the  chattel  interefls  in  the  two  latter 
countries  mufl  pafs  in  order  to  fatisfy  the  will :  on  die  other 
hand  it  was  faid,  that  this  claufe  might  be  fktisfied  by  the  £»• 
fimple  in  Kenty  and  that  if  the  chattel  interefts  pafled  under  i^ 
there  would  be  nothing  to  fatisfy  the  word  "  mortgages  "  in  the 
laft  claufe  relative  to  the  perfond  eflate ;  and  the  judgment  feenur 
to  have  turned  upon  this.  It  muft  however  be  obferved,  that 
though  when  a  will  fpeaks  of  lands,  it  means  lands  which  the 
teftator  has  at  the  time  of  making  the  will,  and  it  will  pais  thoffcf 
and  thofe  only ;  yet  when  it  fpeaks  of  perfbnalty,  it  will  pafi  fudr 
afi  the  teftator  fhall  have  at  the  time  of  his  death,  though  he 
had  it  not  at  the  time  he  made  his  will*  It  feems  fmgular  to  infift 
that  the  words  <<  mortgage  and  credits  "  in  that  refiduary  danft 
as  to  the  perfonal  eftate,  neccflarily  meant  the  mortgage  fbs 
years,  and  the  extended  intcreft  which  the  teftator  had  at  die 
time  of  making  his  will ;  when  it  muft  be  admitted  that  if  befiire 
his  death  he  had  parted  with  them  and  acquired  others,  the 
words  would  have  pafTed  fuch  others  though  he  had  acqimed 
them  afler  he  made  his  will.  And  it  is  difficult  to  admit  the 
confiftency  of  that  reafoning,  which  fays  that  the  terms 
<^  lands  in  Kent^  Effcx^  and  Bttcks^^  arc  all  fatisfied  by  lands 
in  Kent  only,  though  he  had  a  mortgage  in  Effex  and  an  ex- 
tended intereft  in  lands  in  Bucksy  and  yeit  at  the  fame  time  in* 
fifts  that  mortgage  and  extended  intereft  are  neceflary  to  fatisfy 
the  words  <<  mortgages  and  credits"  in  the  refiduazy  clan^ 
which  would  have  their  operadon  if  the  teftator  had  before  his 

death 


IN  THE  FORTY-VIBST  YSAE  OF   GEORGE  III.  31^ 

death  any  other,  and  had  not  at  hii  death  that  very  mortgage        i^oo. 

or  that  very  extended  intereft.     The  argument  feems  to  treat  a      

general  refiduary  daufe  containing  an  enumeration  of  particu-  TnoMfso. 
lars,  as  if  it  operated  only  as  a  fpecific  bequeft  of  fiich  particulars  Lady  La wlit, 
of  perfonalty  as  the  tettator  had  at  the  time  of  making  the  will,  wnlOthcii. 
anfwexing  in  defcription  to  the  particulars  enumerated ;  though 
it  would  operate  upon  thofe  alio  which  he  ihould  afterwards  ao* 
quire  and  have  at  his  death.  In  fa£l  it  muft.  often  happen  that 
where  all  peiibnal  eftate  is  given,  and  an  enumeration  ,of  par. 
ticulars,  unnecefiary  becaufe  all  perlbnal  eftate  is  given,  i&  added, 
the  teftator  enumerates  ibme  particulars  which  he  has,  and  many 
which  he  has  not,  and  arguments,  drawn  from  intention  founded 
upon  the  terms  occuring  in  fuch  enumerations  are  not  perhi^ 
of  all  arguments  the  moft  iatisfa&ory,  if  in  truth  they  are  not 
the  leaft  fb.  In  the  cafes  of  Knotsfaid  v.  Gardner^  and  Chap» 
man  v.  Hart^  Lord  Hardsa>icke  came  to  very  ftrong  decifions^  in 
fiurour  of  the  rule  in  Mq/e  v.  Bartlett,  and  coniidered  it  at  leaft 
as  a  rule  not  to  be  departed  from  without  demcmftration  plain 
of  the-  intent  of  the  teftator:  and  when  we  recoUefl  how 
thoroughly  Lord  Hardwicke  was  verfed  both  in  law  and  equity, 
it  is  not  to  be  fuppofed  that  he  was  ignorant  either  of  Addis  v* 
Clement  or  Davis  v.  Gibbs.  Next  came  the  cafe  of  Ixmther  v» 
€!avendi/hi  which  appears  to  me  to  be  very  loof^y  reported  by 
Ambler ;  and  I  am  not  di^fed  to  believe  that  Lord  Northings 
ton  ever  made  ufe  of  the  expreflions  refpe^ng  Eq/e  v.  Bartlett^ 
which  are  there  attributed  to  him.  We  all  know  that  he  wa«^ 
poflefled  of  great  law  learning  and  a  very  manly  mind ;  and  I 
cannot  but  think  that  he  would  rather  have  denied  the  rule 
altogether,  than  have  fet  it  afloat  by  treating  it  with  a  degree  of 
icom,  and  by  introducing  diftin6lions  calculated  to  difturb  the 
judgments  of  his  predeceflbrs  and  remove  the  landmarks  of  the 
law.  But  be  that  as  it  may,  tlie  point  on  which  Lord  North*, 
ingtan  put  the  cafe  was,  that  it  was  the  obvious  intention  of  the 
teftator  that  one  of  his  name  fhould  take  all  his  eflates  in  one 
county  and  another  in  another  county ;  that  his  general  pri- 
mary intention  was  to  make  one  great  Cumberland  man,  and  one 
great  Yorkflure  man,  and  that  the  property  in  each  county,  with 
excepdous,  ought  to  go  accordingly.  That  cafe  therefore  is  to* 
be  confidered  as  a  cafe  o^  exception  from  the  general  rule.  In 
lumer  v.  Hu/ler,  Mr.  Baron  £^^,  then  fitting  for  Lord  Thur- 
kKD,  was  of  opinion,  that  by  the  word  ^'  tithes,"  attending  to  the 
nature  of  the  teftator's  intereft  in  them^  and  conjeAuring  what- 

he 
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1 8oo.        ho  might  thmk  a^ut  them,  both  the  freehold  and  leafdiold  tithes 

of  the  teftator  might  pafc.  In  coming  to  that  decifion,  however, 

Thompson     |^^  j^^^  j^^jj  ^f  particular  circumftances  in  the  cafe^  fuch  as  the 

Ladjr  Lawlet^  perpetual  intereft  in  the  renewal,  but  he  does  not  at  aH  deny  the 
aud  Oibon.     general  rule  in  Rofe  v.  Bartlettj  or  fay  that  it  is  to  be  no  longer 
confidered  as.an  authority  in  the  law.  Whether  that  decifion  be 
altogether  fatisfa6iory  I  will  not  prcfume  to  iay ;  but  thus^  much' 
I  may  obferve,  that  I  fliould  have  had  coniiderable  difficulties  in 
the  cafe ;  and  fitting  as  a  Judge  in  a  court  of  equity,  Ifhould  have 
felt  myfelf  much  relieved  in  being  able,  in  conformity  to  its  prac- 
tice, and  out  of  refpeA  to  the  decilion  of  Judges  and  Courts  in 
former  times,  to  have  alked  the  opinion  of  a  modem  court  of 
law  on  the  iiibjefl.    .This  was  followed  by  the  cafe  of  Pi/tol  v. 
Siccard/oHy  which  appears  to  mc  to  be  a  cafe  of  great  authoritj^ 
JjordMansfield-WBS  very  unwilling  to  come  to  the  decifion  whidi 
he  ultimately  made ;  the  cafe  was  twice  argued  before  him.     It 
has  been  fuppofed  indeed  that  His  Lordfliip  was  not  aware  of  die 
cafe  of  Addis  v.  Clement.      Whether  His  Lordihip  would  have 
come  to  a  different  determination  had  the  cafe  of  Addis  v.  .Cle^ 
meiU  been  cited,  or  whether  any  diilin£lion  fo  fatis&^ry  as  to 
be  confidently  a£led  ut)on  is  to  be  found  between  the  two  cafes, 
I  do  not  feel  myfelf  bound  to  examine :  but  it  does  not  appear  to 
me  that  any  very  ufeful  purpofe  would  have  been  ferved  by  a 
contrary  decifion,  confidering  how  fhort  a  time  even  in  thatcafr 
the  freehold  and  leafehold  eflates  would  probably  have  gone 
together.   In  all  the  cafes,  or  almofl  all  of  them,  the  teflator  has 
had  an  intention  imputed  to  him  that  his  freehold  and  leafehcdd 
eflates  fhould  be  kept  together,  and  this  has  been  imputed  in 
cafes  where  the  will  appears  to  have  been  fkilfully  and  artifi- 
cially drawn.     Is  it  pofiible  if  a  teflator  had  difclofed  fiich  fn 
intention  to  his  man  of  bufinefs,  that  he  would  have  io  inade* 
quately  expreffed  that  intention  as  to  ufe  the  terms  occurring  in 
this  cafe,  and  in  many  of  the  otlier  decided  cafes  ?  I  can  hardly 
fay  that  in  anyone  of  them  there  is  an  attempt  bywords  or  limits* 
tions  to  make  the  leafehold  go  together  with  the  freehold  as  fiur  as 
the  rules  of  law  and  equity  will  admit,  that  is,  to  render  theleafe* 
hold  inalienable  tUl  about  the  fame  time  at  which  a  recovery  can 
be  fuffered  of  the  freehold.     Why  are  we  to  be  anxious  to  im- 
pute an  intention  which,  the  teflator,  if  he  entertained,  has  cx<« 
prefled  in  terms  fo  little  calculated  to  give  it  effe£l,  that  the  doc- 
trines of  law,  operating  upon  the  words  which  he  has  aAuaUy 
ufed,  will  not  permit  any  court  to  cfietSluate  it  but  in  a  degree  al-* 

together 
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together  fhort  of  the  extent  in  which  it  is  imputed  to  him?  The        1800, 

mode  of  limiting  them  fo  that  they  may  go  together  is  &miliar      " 

to  every  man  of  bufinefi;  that  mode  is  not  purfued  in  any  of       ■ommoh 

the  cafes  I  have  met  with;  yet  in  all  thoie  cafes  the  wills  are  Lady^AWLKr, 

ably  and  artificially  drawn :  the  inference  may  be  thought  to  be 

that  the  intention  had  not  occurred  either  to  the  teftators'or  their 

\  men  of  bufineis.  Th9  ca&  of  Zxine  v.  Lord  Stan/lope^  however, 
fumifhes  a  principle  upon  which  I  am  difpoied  to  decide  the 
prefent  becauie  it  profefles  to  proceed  upon  the  intent  In  that 
cafe  the  fireehold  and  leaiehold  parts  were  £6  blended  that  they 
were  inci^able  of  being  diftinguiihed,  and  they  had  been  en- 
joyed together  from  time  immemorial.  They  had  been  demifed 
as  one  term  under  a  rent  referved  to  the  leflbr  and  his  heirs. 
This  refervation  is  a  &&,  from  which  we  may  infer  that  the 
teftator  thought  the  whole  his  inheritance :  it  is  not  a  cafe  in 
which  we  are  conjecturing  about  his  thoughts  without  a6ls  up<»i 
his  part  to  ferve  as  the  grounds  of  conje£lure.  The  premifes 
were  alfo  held  widi  a  right  of  renewaL  The  firfl  taker  of  th^ 
real  eflate  was  alfo  the  refiduary  legatee  of  the  leafehold  ^ftate : 
if  therefore  the  leftator  did  not  intend  that  the  freehold  and  ' 
leafehold  fhould  go  together,  he  mufl  have  had  this  fpecial  in- 
tent, namely,  that  the  firfl  taker  fhould  have  an  efi:ate-for  life 
in  the  freehold  part,  and  under  the  refiduary  claufe  an  abfblute 
interefl  in  the  leafehold  part;  firom  wliich  drcumftance  this  con- 
iequence  might  have  arifen,  that  when  the  firfl  taker  died  there 
would  have  been  a  feparation  of  the  different  parts  of  a  fium 
ftated  to  be  incapable  of  being,  diflinguifhed.  That  difficulty 
mufl  have  been  got  over ;  and  if  it  could  not  be  done  in  any  other 
way,  £0  many  acres  mufl  have  been  fet  apart  (according  to  the 
rule  of  equity)  for  the  ^eehold  interefl,  and  fo  many  tar  the 
leafehold.  The  difficulty  however  was  thought  to  affi^rd  a  flrong 
ground  for  inferring  the  intention  of  the  teflator  that  the  whole 

■  fhould  pafs  together,  in  a  cafe  where  he  had  devifed  the  farm  as 
a  fiurm.  In  truth  the  devife  of^a  farm  as  one  entire  thing,  where 
the  teflator  had  a  farm  compofed  of  thefe  different  partSj  is  per* 
haps  as  found  a  ground  for  the  judgment  as  any  in  the  cafe. 
T^th  refpedi  to  the  fuppofed  intent  of  the  teftator  that  the  fi-ee- 
hold  and  leafehold  fhould  go  together,  how  imperfectly  was  that 
lecured  in  this  very  cafe?    If  the  firfl  taker  for  life  of  the  firee* 

;  hold,  and  who  was  intitled  to  the  leafehold  either  for  life  by  vir* 
tue  of  the  limitations,  or  abfolutely  as  refiduary  l^^tee,  hiad  a 
ion  who  had  come  into  exiflence  and  continued  in  it  but  for  a 
moment^  the  intend^  union  of  enjoyment  would  have  been  inr 

flantly 
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i8oo.       ftantly  ievet^  between  his  adminiftrator  and  the  remainder 

man.      If  the  teftator  had  any  Intention  upon  the  ihfajeAy 

TaoMrsoic  ^^  carelelShefs  of  the  perfbn  who  framed  his  will,  had  left  it 
Lidy  Lawlet,  expoied  to  immediate  difappointment,  and  yet  the  general  tenor 
^^  of  the  Moll  be(peaks  legal  (kill  in  the  perfbn  who  penned  it,  and 
(kill  abundantly  competent  to  fecure  the  execution  of  the  tefta*- 
tor's  pnrpofe,  if  he  really  meant  to  keep  the  ireehold  and  leafe- 
hold  together  as  long  as  the  law  would  allow.  It  is  uttetfy  im« 
poffible  to  aflert  that  (uch  an  intention  is  in  any  reafbnaUe  de- 
gree efle£ied  by  the  terms  of  that  will.  The  caie  of  Bqfe  y. 
Bartlettj  however,  was  thought  not  to  apply,  becaufe  it  was  con- 
ceived that  it  manifeftly  appeared  not  to  be  the  intenticm  of  the 
teftator  to  pafs  the  freeholds  only :  but  it  was  admitted  diat  H 
the  cafe  had  been  (imilar  in  terms  to  Bqfe  v.  Bartlettj  the  lame 
intention  would  have  been  inferred  upon  the  rule  of  law.  The 
ca(e  of  Lane  v.  Lord  Stanhope  was  decided  on  its  own  drcum- 
ftances ;  but  this  cafe  not  only  has  none  of  tho(e  circmnilanoesf 
but  is  as  different  in  circumftances  of  faA  {torn  Lane  v.  Lord 
Siankope  as  any  which  ingenuity  could  ftate*  The  rule  in  Eofe 
V.  BarUett  is  a  rule  which  has  bec»i  acknowledged  for  ages,  and 
upon  which  I  (hall  aft  until  I  am  informed  by  the  higheft  au- 
thority that  I  am  no  longer  to  regard  it.  Till  I  fhall  be  (b  in- 
formed I  fhall  fubftantiaUy  regard  it  in  judgment,  for  I  think  it 
better  to  overrule  it  all  together,  which  I  muft  not  do;  than  to 
deny  to  it  its  e£fe6l  upon  grounds  which  do  not  completely 
fiitisfy  my  mind  as  fblid  and  fafe  grounds  of  diftin£):ion. 

Heath  J.  Tlie  cafe  lias  been  fb  fully  difcufied  by  ray  Lord, 
that  I  fhall  ftate  my  reafon  very  fhortly.  I  have  always  under- 
ftood  the  rule  of  law  laid  down  in  Rqfc  v.  BarHett  to  be  a  rule 
of  property  not  to  be  fhaken ;  and  I  have  often  heard  it  cited 
and  recognifed.  It  is  a  rule  founded  on  intention ;  and  there- 
foire  in  the  cafes  cited  the  Judges  have  proceeded  on  intention, 
and  where  they  could  colle£t  that  the  intention  of  the  teftator 
was  that  both  freehold  and  leafehold  fhould  pafs,  they  have  fb 
determined.  Thus  the  cafes  of  Addis  v.  Clement^  Turner  v. 
Hufler^  BsaA  Lane  v.  Lord  Stanhope^  whether  well  or  ill  decided, 
have  all  proceeded  on  fpccial  circumftances  from  whence  the 
intention  was  collected.  It  is  fufficient  to  fay  that  no.fucfa  dr- 
eamft»nce8  occur  in  this  cafe.  Befidcs,  the  teftator  ufed  the 
words  "  mefluages"  and  "  hereditaments"  in  Ae  fame  ienfe; 
and  it  is  therefore  to  be  inferred,  that  by  the  word  *<  mefluages" 
he  could  mean  thofe  mefTuages  only  which  were  hereditamentii 
C  3'9  3     Iv^  fime  places  Ue  jbys  <<  mdOfuages  lands  tenements  and  here- 

1 2  ditdmentsy" 
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ditaments,"  but  in  others  he  lays  <^  mefliiages  and  other  hercdi-        i8oo» 
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taments. 

RooKE  J.     My  opinian  is  founded  oxf.  the  cafe  of  Rq/e  v.  Bart^     Tao  m pio  n 
2e/^^- whichlconfiderasaruleofpropertynottobefliaken.  The  LadyLAwtKr, 
cales  cited  in  o{^fition  to  the  rule  have  all  admitted  it,  but     ^.^^^'i^* 
have  proceeded  on  ipecial  circumftances.     With  refped^  to  the 
rule  itfelf  Lord  Hardmcke  exprefsly  laid,  that  it  was  not  to  be 
departed  from,  and  Lord  Ilansj^ld  held  the  fame  do6irine.     I 
cannot  agree  that  the  rule  has  been  fo  fiur  Ibaken  that  the  onus 
is  to  be  thrown  on  the  perlbnal  reprefentative  of  fhewing  that 
the  leaieholds  are  not  intended  to  pais :  on  the  contrary  I  think 
that,  the  leaieholds  muft  be  taken  not  to  pals  unlels  Ipecial  cir- 
cumftances  can  be  Ihewn  clearly  demonilrative  of  a  contrary 
intent ;  and  no  fuch  circmnftances  are  to  be  found  in  this  cafe* 

Chambre  J.  Whether  we  argue  this  cale  upon  the  rule  in 
Bjofe  V.  Bartletty  or  upon  the  intention  of  the  teftatoi*,  we  muft 
come  to  the  fame  condufion.  The'nde  laid  down  in  Bofe  v. 
Bartlett  is  now  fo  fully  eftahlillied  that  all  the  courts  of  ji^ice 
are  bound  to  conform  to  it:  it  has  been  confidered  as  in  force  from 
the  time  of  Charles  the  Firft  to  the  prefentperiod,  and  has  been 
recognized  by  the  higheft  authority.  With  refpe£i  to  the  intent 
of  the  teftator,  this  cafe  abounds  with  pr^nant  drcumftances  ^ 

to  (hew  that  he  did  not  mean  to  include  the  leafeholds  in  th^ 
general  devife. 

The  following  certificate  was  lent  to  the  Lord  Chancellor : 

We  have  heard  this  cale  argued  by  counfel,  and  attending  to 
tlie  whole  of  the  will  of  the  teftator  Beilby  Thamgfim^  We  are 
of  opinion  that  the  leal^old  houfes  and  premifoi  in  Middkfex 
and  Surrey  did  not  pals  by  the  general  devife  ftated  in  this 
queftion. 

£U)ON. 

J.  Heath. 
G.  RooKE. 
A,  Chambre. 
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the  v«aue. 


ivi*.  a4,h.  Wilson  v.  Harris. 

Takiqg  out  •      ^H£  Defendant  in  this  cafe  took  out  a  fummons  for  a  monthV 

fUJS^ti^  to  ^^^  ^  P*®^  ^"  *^  ^  4*  ^^  November  J  and  ferved  it  on  the 

plead,  it  no  PlaintifTs  attorney;  on  the  next  day  it  was  returned,  indoried 
fcSSm*^  ri^uo  ^**  *®  Phuntifirs  confent  for  a  week's  further  time,  on  the  terms 
move  to  change    of  the  Defendant  pleading  ifluably,  rejoining  gratis^  and  taking 

ihort  notice  of  trial  for  the  adjournment  day  at  the  fittings  in 
London  after  this  term.  The  Defendant  not  liking  the  terms 
offered  pleaded  within  the  time  he  originally  had  to  plead  in, 
and  did  not  accept  the  confent  for  further  time  or  go  before  a 
Judge  upon  the  Summons.  On  the  1 5th  he  obtained  a  rule  nifi 
for  changing  the  venue ;  and  Lens  Serjt  in  fupport  of  that  role 
now  referred  to  Tidd's  Pr.264.  ed.i»  528.  ed.2.  to  fhcw  that 
merely  taking  out  a  fummons  for  further  time  to  plead  is  no 
waver  of  tlie  Defendant's  right  to  apply  to  change  the  venae» 
inafmuch  as  an  order  for  time  to  plead  is  no  waver  of  that  rig^t, 
except  in  cafes  where  the  order  being  obtained  on  the  terms  rf 
pleading  ifTuably  and  taking  fhort  notice  of  trial  for  London  ox 
'  Middle/ex  by  changing  the  venue  a  triid  would  be  loft.  («) 

Shepherd  Serjt  contrd  infiftcd,  that  the  party  who  moves  to 
change  the  venue  ought  to  aj^ply  before  he  does  any  thing  to 
fhew  that  he  means  to  proceed  in  tlie  county  where  it  is  laid, 
and  that  the  Defendant  by  taking  out  a  fummons  had  accepted 
the  venue  as  laid. 

Chambre  J.  obferved,  that  tliis  kind  of  cafe  had  oflen  occur- 
red within  his  recolle£iion  in  praftice,  and  that  parties  wefe 
never  held  to  wave  their  right  to  change  the  venue  unlefs  where 
they  exprefsly  accepted  the  terms  offered.  He  added,  that  the 
point  had  lately  been  fo  decided  in  the  Court  of  Exchequer. 
The  reft  of  the  Court  were  of  the  fame  opinion. 

Rule  abfblute. 

(a)  In  iuppon  of  this  poi^ion  fee  Sbiplej  v.  Crofter t  7  T,  i?.  698.  and  the  cafes  tben 
cited  In  the  note. 
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Blaket  t^.-DixoN  and  Others.  ^'^^  */'^' 

ASSUMPSIT,    The  firft  count  of  the  declaration  dated  "  that  Declaration 
-^  on  Sfc.  at  4t:.  in  confideration  that  the  Plaintiff  at  the  fpecial  d/,^^Vu"ih°t^h. 
inftance  and  requeft  of  the  Defendants  had  received  and  taken  piaintifT  had 
on  board  a  certain  (hip  or  veflel  of  him  the  Plaintiff  divers  ffoods  '*^*,°  Defend- 

*  ^  lints  Eooos  on 

wares  and  merchandiic  to  wit  a  two-wheeled  carriage  and  har-  bi^rd  hi*  fhip  to 
nefs  to  be  carried  on  board  the  faid  (hip  or  veflel  from  t)ie  port  ^®  ^jrri«J  to  ^t 

n    r        J  I  ii/»  •  r^.  11^"*  Defendants 

ot  London  to  parts  beyond  the  leas  to  wit  to  Surinam  tiiey  the  promifcd « to 
Defendants  undertook  and  then  and  tliere  faithfidly  promifed  the  S'^  ihe  money 

_-     ,      ,  ,  .  due  for  freight 

Plaintiff'to  pay  him  the  money  due  to  him  for  freight  and  oar-  and  caniage  of 
riaffe  of  the  fame  on  the  delivery  of  the  bill  of  lading  thereof  to  5,^?/*"^®  *J.°,^* 

^  ,  *  o  delivery  of  the 

them;  ihat  the  bill  gf  lading  thereof  was  aftervvai^ds  to  wit  on  bui  of  lading  •/• 
the  fame  day  and  year  aford&id  delivered  to  them  to  wit  at  Sec,  J'V^.^  ^'**  ^' j°f 

't  ^  ^       ladinc  was  deli* 

and  by  reafbn  thereof  the  Defendants  then  and  tliere  became  vered.  by  reafoa 
liable  to  pay  to  the  Plaintiff  a  large  fum  of  money  to  wit  the  !^hereof  the  Dc- 

/»-o  o  ,  •'  fendant  became 

fum  of  20/.  for  the  laid  freight  and  carriage  of  the  faid  goods  liable  to  pay  a 
wares  and  merchandife  whereof  they  the  Defendants  had  no-  ^^i^^^f^^l* 
tice."     There  were  other  counts  in  indebitatus  qffian^t.  and  carriage  of 

The  Defendants  demurred  fpecially  to  thefirft  count,  and  Stld i^f^di. 
affigned  for  caufes  ^^  that  the  Plaintiff  had  not  in  and  by  his  murrcr,  becaufe 
iaid  firft  count  averred  nor  dotli  it  thereby  appear  that  any  fum  ^^^^^^ 
of  money  was  at  any  time  due  to  the  Plaintiff  for  freight  or  became  due  for 
carriage  of  the  faid  goods  wares  or  merchandife  in  that  count  i[v2y*^t^Mu' 
mentioned,  and  that  it  does  not  appear  in  or  by  the  iaid  firft  of  lading. 
count  of  the  faid  declaration  that  the  faid  Plaintiff  ever  carried  ^ingtbe  wo*^ 
the  faid  goods  wares  and  merchandife  from  the  port  oi  London  mife  topay.the 
afore&id,  and  that  the  faid  firft  count  of  the  declaration  afore-  Hj^^te^t 
fidd  is  in  various  other  refpe£ls  infufficient  uncertain  incondnfive  fpcdBc  fum,  or 
*  and  informaL"    There  was  alfo  a  general  demurrer  to  the  other  J^Jj  J^  ^^^ 

counts.  ^  "Wy  duel 

Bayley  Seijt  in  fupport  of  the  demurrer.  The  promife  on 
the  fiu^  of  thi»  firft  count  is  to  pay  on  the  delivery  of  the  bill  of 
lading  the  money  due  for  fireight  and  carriage ;  unlefs  therefore 

.  fiunething  was  due  for  freight  and  carriage  at  the  time  of  the ' 

"  delivery  of  the  bill  of  lading  the  Defendants  have  made  no  pro- 
mife to. pay  any  thing.     Now  according  to  the  general  rule  of 

.  law  nothii^  is  due  for  freight  until  the  fhip  bap  arrived,  and  it 
does  not  f^pear  .firom  this  firft  count  that  the  fhip  had  etver 

^  quitted  the  port  of  lading.  If  there  was  any  ftipulaUgia  taking 
Toju  IX*    ,  X  ...  this 
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I  Soo.        tbifl  caTe  oat  of  the  general  rule  it  fliould  have  been  fpeciaDj 
«— —      ftated.   It  ib  impoffible  for  the  Plaintiff  to  contend  that  the  con- 

Blake r       eluding  words  '*  and  byreafbn  thereof  the  Defendants  becamt 

Diioir  liable  to  ])ay  a  large  fum  of  money  to  wit  2c/.  for  the  ikid  freigjit 
jDd  Oibeit.  ^j^  carriage"  ijc,  can  amount  to  an  averment  of  any  fiich  ftqpo- 
btion,  for  tlicfe  words  only  ftate  a  oondufion  of  law,  and  on- 
Icis  that  concluiion  be  warranted  by  the  premiies  it  muft  fril  to 
the  ground.  Thus  in  Buftiton  v.  AfpiruiUy  Doug.  679.  where  no 
demand  on  tlie  acceptor  was  alleged  in  an  aAion  againft  the 
indorlcr  of  a  bill  of  exchange,  Lord  Matif/leld  iaid,  **  the  pro* 
mile  alleged  to  have  been  made  by  the  Defendant  is  an  infe- 
rence of  law  and  the  declaration  does  not  contain  premiies  firaoi 
which  fuch  an  inference  can  be  drawn."  With  relpeA  to  tbt 
demurrer  to  the  other  counts  it  cannot  be  fupported. 

ShepJierd  Serjt  contrd.    I  admit  that  the  concluding  anr> 
'  ment  will  not  cure  the  defe£i  in  the  declaration  if  there  be  ai^. 

But  although  freight  is  not  in  general  payable  until  the  arrhsl 
of  the  goods,  yet  by  fpecial  contra6i  it  may  be  made  payable  tt 
any  other  period.  In  point  of  fa£t  it  is  alwajrs  cuftomaiy  in  the 
carriage  of  goods  to  India  to  contrafi  for  payment  of  the  frd^ 
previous  to  the  (ailing  of  the  ihip.  Here  the  Defendants  faafe 
proraifed  to  pay  the  money  due  for  freight  at  the  time  of  tk 
delivery  of  the  bill  of  lading,  and  it  is  matter  of  evidence  wliidK 
any  thing  were  due  for  freight  at  that  time  or  not.  If  ibe 
Plaintiff*  prove  bt  the  trial  that  the  Defendants  contrafted  to 
pay  the  freight  on  the  delivery  of  the  bill  of  lading,  that  irill 
fiifficiendy  eftablifli  that  the  freight  was  then  due. 

Lord  Eldon  CIi.  J.  It  is  very  clear  what  the  parties  meiDt 
to  ftate  on  this  record.  The  Plaintiff  was  to  conv^  a  canttfe 
of  the  Defendants  to  Surinam;  at  which  places  according  to 
the  general  rule  of  law,  the  frdgfat  would  become  due.  But » 
it  m^;ht  happen  that  the  Plaintiff  might  find  no  one  at  SurmtB 
to  pay  tlie  freight,  he  contra6ls  to  have  it  paid  ab  ante.  Vf^i 
difficulty  tlicrc  could  have  been  in  ftating  this  ccmtraA  1^ 
the  record  I  cannot  conceive;  but  the  ftrong  indinati<»i  of  BQf 
opinion  is,  that  it  is  not  ftated  upc^  the  firft  count  of  this  !► 
claratimi.  If  the  Plaintiff  meant  to  iky  that  tfie  IMendtfH 
imdertook  to  pay  for  freight  and  carriage  of  the  gooda  en  tk 
delivery  of  the  tnll  of  ladkig^  though  no  money  fhoold  be  ^ 
due  for  fright,  he  ought  not  to  have  laid  die  praonfe  to  pij 
the  money  due  for  freight;  if  on  the  other  hioid  he  meant  10 

[  3^3  ]     %  ^^  ^  Defendants  undertook  to  pay  fach  fian  of  nn^ 
ia  ibould  be  due  for  fr^t  and  carnage  on  the  ddhoytif  tk 
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Inll  of  lading,  another  obje£iion  occurs,  namely,  that  he  has        1800. 
not  averred  that  any  thing  was  due  for  freight  and  carriage  on 
the  delivery  of  the  bUl  of  lading.    Nothing  could  be  due  on  «. 

the  delivery  of  the  bill  of  lading  but  by  fpecial  contraft,  for     ^  J^/^Uim 
primd  facie  the  freight  is  not  due  until  the  arrival  of  the  goods  (a). 
Iliough  it  be  true  that  the  Plainti^^  is  not  bound  to  ilate  all  his 
evidence  on  the  face  of  his  declaration,  yet  he  cannot  be  per- 
mitted to  explain  one  contrail  by  another :  having  declared  on 
a  promife  to  pay  the  money  due  for  freight  on  the  delivery  of 
the  bill  of  lading,  he  cannot  give  in  evidence  another  promife  to     , 
pay  the  freight  when  the  bill  of  lading  ihould  be  delivered. 

Heath  and  Kooke  Js.  exprefled  tjiemfelves  of  the  fame 
opinion. 

Chambre  J.    There  could  have  been  no  diflRculty  in  adapting 
the  declaration  to  the  Plaintiff's  cafe.     By  the  general  rule  of 
law  both  freight  and  mariners'  wages  are  lofl  unlefs  the  goods 
are  carried  to  the  port  of  delivery.    But  where  a  party  demands 
freight  under  any  other  circumftances  he  muft  declare  fpecially. 
He  mufi  (b  ftate  his  &6ls  that  the  Court  may  fee  on  the  record 
that  he  is  clearly  endtled.     The  receiving  goods  on  board  to  be 
carried  to  a  foreign  port  is  a  good  confideration  to  found  a  pro- 
mife to  pay  the  freight  immediately.     But  in  this  cafe  the 
Plaintiff  ftates  a  promife  by  th^  Defendant  to  pay  the  money 
due  for  freight  on  the  delivery  of  the  bill  of  lading.     Two  cir- 
cumftances therefore  muft  concur.     Firft,  there  muft  be  fome- 
tfaing  due  for  freight ;  fecondly,  there  muft  be  a  delivery  of  the 
bill  of  lading :  but  with  refpe^  to  the  former  of  thefe  the  Plain- 
tiff has  not  ftated  any  fecial  manner  in  which  any  thing  has 
become  due  for  freight.     I  am  therefore  clearly  of  opinion  that 
the  firft  count  of  this  declaration  is  bad.     Perhaps  the  count 
18  informal  in  other  refpe6ts ;  though  it  is  not  neceflary  to  purfue 
the  objeftions.     In  ftating  a  prdmife  to  pay  the  money  due  for 
fireight,  the  Plaintiff  has  not  fpecified  any  particular  fum,  or 
averred  that  the  Dcf^dants  promifcd  to  pay  what  was  reafon-  23£#/r,io9' 
ably  due ;  but  has  merely  inferted  the  fum  in  his  ftatement  of  the 
jgeneral  inference  of  law  at  the  conclufion  of  his  declaration. 

Judgment  for  the  Defendants  on  the  firft  count, 
and  for  the  Plaintiff  on  the  other  counts.  (6) 

(«)  Even  ta  inchotce  right  to  fireifht  doas  to  fiay  umo  them  84/.  out  of  the  freij^t  of 

jMC  attach,  uatil  the  (hip  hiif  broken  groHod.  aflnip."  Oajiae^«|^aiidverdi£lforthe 

Cmrlimg  T.  Longf  amte^  vo/.  1 .  p.  634.  PUintiA,  the  Dtfendant  moved  in  arreft  of 

(Q  Itt  CLft  mmi  AmtAtr  T. LmtHm^^  jtidgnieot,for  that  itdU  nocappear that  any 

^^  a«Oi  the  Plaintifi  declared  «  opon  a  freight  was  due  out  of  which  the  mooej  wag 

promife  iQ»dfb7Pf[MaQttotlitPmtifi«  tobepaid:  aod|htobj«aioo  was  held  good. 
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1 800. 


Nov,  a4th.  i)oE  ex  dem.  Barnfield  and  Others  v.  Wettok. 


Devi(e«to  5.5.  \  T  the  trial  of  thi.s  a£lion  before  Lord  Eldon  Ch.  J.  at  the 
her  hjirs  and  af-  i  V   Sittinffs  after  laft  Trinity  term,  a  verdift  was  found  for  the 

iiEns  ror  ever  *  \y  * 

but  if  (he  (hall'     Plaintiff,  fubjeft  to  the  opinion  of  tlie  Court,  upon  a  cafe  which 

fe^v^^^iochUd    ^*^^'*'  "^  fiibftance  as  follows: 

or  ciiiidren  law-        G.  Tayloi'  being  feifed  in  fee  of  the  prcmifcs  in  queftipn,  which 

ful  iifue  of  her     ^»ere  copvhold,  and  having  previoufly  furrendered  the  fame  to 

body  iiV'DZ  3t  thf?  *•'  o  *^  ^ 

tmcof  h  rdeith  the  ufes  of  his  will,  on  the  i8th  o(  May  1761  devifedas  follows: 

h«  h!rrs^'^Held  "  ^  g^^'^  ^^^^^  ^"^  bequeath  unto  my  wife  Phehe  Tm^lor  all  my 
that  the  dcvife  m  frccholcl  copyhold  and  leaiehold  mefluages  tenements  heredita- 
ftc  to  5. 5.  w  s    j^gn^  and  prcmi(e8  with  their  appurtenances  wherefoever  fituate 

not  reitraineu  by  ^^  ^    ^^^^        ^ 

the  fubreo/.i  nt  for  and  during  her  natural  life" ;  after  feveral  bequefts  of  per- 
tlie^uir*  Tnd  ^  fi)nal  i)r()perty,  and  charging  the  (aid  premifes  with  an  annuity 
that  the  dpiie  Iccurecl  by  boiid  he  proceeded  as  follows :  ^^  And  from  and  after 
rgMcTcxeaito^y  ^^  deccale  of  my  iaid  wife  I  give  devife  and  bequeath  all  my  fidd 
iievife.  freehold   premiies  together  ^vith  my   iaid   leaiehold  piemifti 

(charged  and  cliargeable  ncverthelefs  as  aforefaid)  unto  my  firiepd 
Francis  Barnjidd  his  heirs  executors  and  adminiftrators,  upon 
truft  ncverthelefs  from  and  after  payment  and  iatisfit6iion  of  the 
faid  bond  debt  to  permit  and  fuifcr  my  faid  fbn  John  Tig^ar  to 
have  receive  cind  take  tlic  rents  ifTues  and  profits  thereof  to  and 
for  his  own  ufe  and  benefit  for  and  during  his  natural  life)  and 
from  and  immediately  after  his  deceafe  then  upon  trufl  to  and 
for  all  and  eveiy  the  f bns  and  daughters  of  the  body  of  my  fiid 
fon  Jo/i?i  Taylor  lawfully  ifluing  and  their  heirs  and  from  and 
after  the  deceafe  of  my  faid  wife  as  aforefaid  I  give  devife  and  be- 
queath all  my  faid  copyhold  mefluages  and  premifes  (charged  lod 
chargeable  never thel  :fs  as  aforefaid)  UNto  vuj  Datighter  Sufannali 
Saunders  her  heirs  and  qffigfis  /or  cva'  but  if  fny  Jaid  dau^dir 
Jliall  happen  to  die  leaving  no  child  or  children  lawjful  iffue  of  ha 
body  living  at  the^  time  of  her  death  thai  I  give  devife  and  bequeath 
all  the  faid  copyhold  premifes  chargeable  as  aforefaid  unto  the 
faid  Francis  Barnfield  ^nd  his  heirs  upon  truft  neverthelefi  hj 
and  out  of  the  rents  and  profits  thereof  to  keep  the  iaid  premifa 
in  good  and  fubflantial  repair  as  occafion  fhall  be  or  require  and 
to  payor  permit  and  fufFer  my  faid  {on  John  Tca^or  to  have  icoeifff 
and  take  the  reft  and  refidue  of  tlie  rents  iffiies  and  profits  of  the 
faid  copyhold  premifes  to  and  for  his  own  ufe  and  benefit  fixr  ind 
during  his  natural  life  and  firom  and  after  his  deceafe  then  upon 
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truft  to  and  for  all  and  every  the  ions  and  daughters  of  the  body 
of  my  iaid  fon  lawfully  ifTuing  and  their  heirs  and  for  want  of 
fuch  iflue  then  upon  tnift  for  my  right  heirs  for  ever."  The 
teftator  George  Taylor  afterwards  died  feifed  of  the  preraifes, 
without  altering  his  will,  and  upon  the  21  ft  Mat/  1770  his 
daughter  Sufannah  Sautiders  was  admitted  to  thepremifcs  to  hold 
to  her  and  the  iflue  of  her  body  lawfully  begotten  in  reyerfion 
expeftant  upon  the  death  of  the  faid  Phebe  Taylor^  and  at  the 
lame  court  at  which  tlie  (aid  Sufatviah  Saufiders  was  (b  admitted 
in  reverfion,  the  faid  Phebe  Taylor  and  Sufannah  Sautiders  to- 
gether with  her  hufband  Con/lable  Saunders  duly  fujBFered  a  re- 
covery according  to  the  cuftom  of  the  (aid  manor,  to  the  ufe  of 
the  faid  Phebe  Taylor  for  life,  with  remainder  in  fee  to  the  faid 
Snifannah  Saunders ;  who  were  fcverally  admitted  accordingly. 
ITie  faid  Phebe  Taylor  died  in  March  1786  in  the  lifetime  of 
SuTannah  Saunders,  who  furvived  her  hufband  the  faid  Con/table 
Saamdersj  and  afterwards  intermarried  with  the  Defendant  Hwn^ 
phrey  JVetton.  s  The  faid  Sufannah  Wetton  (formerly  Saunders) 
died  about  nth  December  17999  leaving  tiO; lawful  iflue  of  her 
body  then  living,  having  firft  furrendered  the  premifes  to  the 
.ufes  of  her  will,  and  having  alfb  afterwards  made  her  will  or  tef^ 
Uunentarywritingof  appointment  and  thereby  given  the  premife^ 
to  her  hufband  die  Defendant  and  Henry  Taylor  in  truft  as  men* 
ticmed  in  her  will;  and  the  Defendant  ai^d  the  faid  Henry  Taylor 
wfere  afterwards  admitted  to  the  fame  accordingly.  Francis  Bam^ 
JtM  the  devifee  in  truft  in  the  will  of  the  faid  George  Taylor 
died  on  the  i8th  ApiHl  1763,  leaving  the  leflbrs  of  the  Plaintiff 
his  only  fbns  and  heirs  at  law  according  to  the  cuftom  of  the 
manor  him  furviving,  who  were  thereupon  admitted  to  the  pre- 
mifes  in  queftion  in  fee  at  the  will  of  the  lord.  The  queftioi^ 
for  the  opinion  of  the  Court  was,  Whether  the  Plaintiff  under 
the  circumftances  ftated  was  entitled  to  recover  ? 

Be/l  Seijt.  for  the  Plaintiff.  The  queftion  is,  Whether  the 
devife  over  to  Fratuds  Barnfield  be  a  good  executory  devife?  and 
this  will  depend  upon  pother  queftion,  Whether  the  previous 
devife  to  Sufannah  be  an  eftate  in  fee  ?  for  if  that  be  an  eftate  in 
fee,  the  devife  over  is  an  executory  devife  or  nothing.  The  limit- 
ation ^^  to  Sufannah  Saunders^  her  heirs  and  affigns  for  ever,'' 
primd  facie  imports  a  fee,  and  if  it  had  been  intended  by  the  tef- 
tator diat  the  words  immediately  following  fhould  reftrain  that 
eftate  to  an  eftate  tail,  he  would  not  have  confined  the&ilure  of 
ifiiie  to  the  time  of  her  deaths  In  Pdk  v.  Brosm^  Cro»Jac.§go^ 
^.  Y3  the 
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and  Others 
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1800.        ^^^  devife  was  to  Thomas  and  his  heirs  in  perpetuum^  and  if 
■  Thomas  died  ^nthout  iffue  living  WiUiam  his  brother,  that  then 


V. 
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Dot  dcm.  Williavi  (Iiould  have  the  lands  to  him  his  heirs  and  afligns  ifor 
and  Others  ever;  and  it. was  refblved  that  Thomas  took  an  eftate  in  fee  and 
not  in  tail ;  for  the  limitation  rcfpe6ling  iffue  was  not  ablblate 
and  indefinite  whenfoever  he  died  without  iiTue,  but  with  a  ooiH 
tingenc}',  if  he  died  without  ifTue  living  William,  So  in  i  BoD. 
Ab?\  835.  J9/.4.  where  there  was  a  devife  of  lands  to  B.  in  fee, 
and  of  other  lands  to  C  in  fee,  fiibjeft  to  a  provifo  that  if  dther 
died  before  they  were  married  or  before  twenty-one  and  with- 
out ifTue,  then  the  eflate  of  him  fb  dying  fhould  go  to  the  fbr- 
Tivor,  it  was  held  that  each  took  an  eflate  in  fee,  with  an  eM* 
fcutory  devife  over  to  the  furvivor  for  life.  To  the  fame  eflfefi 
is  GvUiver  v.  TViciety  i  Wilforij  105.;  and  the  cafes  of  Porter 
V.  Bradley y  3  T.  Rep,  143.  and  Roe  d.  Shears  v.  Jrfftrjf^ 
7  T,  Rep.  589.  are  in  point  Befides,  the  word  "  affigns^ 
would  never  have  been  inferted  in  the  former  part  of  ddt 
devife,  if  the  teflator  had  intended  that  thd  word  "  hdn* 
fhould  denote  fpecial  heirs;  an  eflate-tail  not  being  in  its  natott 
affignable. 

Clapon  Serjt  contra.  Though  the  firft  words  of  this  Km^ 
ation  import  a  fee,  they  are  fb  controulcd  by  thofe  whidi  (cSkm 
that  S.  Saunders  could  only  take  an  eflate-tail.  It  appears  to 
have  been  the  general  intent  of  the  leftator  to  provide  for  Ui 
two  children  and  their  ifTue.  Having  limited  an  eflate  to  the 
fon  and  his  children,  he  proceeds  to  give  the  eflate  in  quefHoQ 
to  his  daughter  .and  her  children.  Now  if  the  devife  be  con* 
flrucd  flriAly,  the  coiifequence  mufl  bo,  that  if  all  the  children 
of  S.  Saunders  fhould  die  before  her,  the  eflate  would  go  over, 
though  fuch  children  may  have  left  children  living  at  the  death 
of  S.  Saunders.  In  order  therefore  to  cflfefluate  the  intent  bf 
the  teftator,  the  Court  mufl  hold  that  the  eflate  would  de&end 
to  fuch  grandchildren ;  and  this  cannot  be  done  without  giving 
S.  Saunders  an  eflate-tail.  This  clrcumflance  diflinguifhes  the 
cafe  from  Porter  v.  Bradley  and  Doe  v.  Jeffery,  in  which  the  ia* 
tent  of  the  teftator  feems  to  have  been  in  favour  of  a  fee.  In 
Clatch's  cafe,  JOfyer,  330.  b.  i  RoL  Abr. 839.  pi. 3.  S. C.  "  <mede» 
vifed  a  mefTuage  to  Alice  his  daughter  and  her  heirs,  and  another 
mefluage  to  Thomajin  his  daughter,  then  eiglit  years  old,  and  her 
heirs,  and  if  fhe  died  before  ihe  attained  the  age  of  fixteen  yetR 
living  Mice^  then  he  willed  that  Alice  fhould  have  Tkomajhh 
Ihare  to  her  and  her  heirs;  and  \f  Alice  died  having  no  iflh^  liviif 
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^komq/tti^  that  Thomafin  fhoiild  have  and  enjoy  Alic^fi  ihare  to       i8oo. 

her  and  her  heirs;  and  if  both  daughters  (hoiild  die  having  no      

ifliie.  devife  over  to  J.S.  and  his  heirs :  and  it  was  held  la)  that  J^°^  ^^' 
the  daughter  took  an  ettate-tail,  and  not  a  fee  on  a  contuig«nt  aud  Othtis 
fubfequent."  .  This  cafe  comes  very  near  the  prefent,  and 
though  Pemberton  Ch.  J.  in  Holmes  v.  Meynell^  Sir  T.  Jone$y 
173.  obferves  that  '^  he  had  heard  great  opinions  that  it  was 
not  law/'  yet  it  has  never  been  exprefsly  denied*  A.  very  ftroi^ 
authority  for  the  conftruAion  for  which  I  am  contending  is 
Morgan  v.  Gr\ffUk^  Cauap.  234.  where  the  teftator  having  de- 
vifed  to  T.  G.  for  and  during  his  natural  life  and  after  his  de- 
ceafe  to  his  right  and  lawful  heirs  and  affigns  for  ever,  and  for 
want  of^fiich  lawful  heirs  to  71  £.  his  heirs  and  affigns  fi)r  ever, 
71  G.  was  held  to  take  only  an  eflatc-taiL  It  has  been  a  gene- 
ral rule  ever  fince  the  cafe  of  huddingUm  v.  Kime^  i  Salk.  224. 
iLd^Bay,  203.  S.  C.  that  the  Court  will  not  conftrue  a  limita* 
tion  to  be  an  executory  devife,  if  they  can  conftrue  it  to  be  a 
contingent  remainder. 

Lord  Eldon  Ch.  J.  This  cafe  has  on  the  part  of  the  De- 
fendant been  put  upon  the  only  ground  on  which  it  was  capable 
of  being  put,  viz.  that  it  was  the  manifefl  intention  of  the  tcfta^- 
tor,  that  the  property  in  queflion  fhould  go  to  the  iflue  of  & 
Saunders.  Some  principles  may  be  taken  as  quite  clear.  If 
this  be  a  good  executory  devife  a  recovery  will  not  bar  it,  and 
ft  is  equally  true  that  the  courts  always  endeavour  to  conflrue  a 
limitation  a  contingent  remainder  rather  than  an  executory  de- 
vife. The  policy  of  the  latter  rule  is  founded  on  the  very  cir* 
CQmflance  that  an  executory  devife  cannot  be  barred.  Affcer 
giving  the  eflate  to  S.  Saunders  her  heirs  and  affigns  for  ever^ 
the  teftator  proceeds  to  limit  it  over  to  J.  Tat/lor  in  the  follow* 
ing  terms :  '^  But  if  my  faid  daughter  fhall  happen  to  die  leav- 
ing no  child  or  children  lawful  iflue  of  her  body  living  at  the 
time  of  her  death  then  4*c."  Now  J.  Taylor  to  whom  the  eflate 
is  here  given  certainly  was  a  relation  of  &  Saunders,  and  if  the 
devife  had  been  ^^  if  my  daughter  fhall  die  without  heirs,''  as  J, 
Taylor  was  the  next  heir  to  5.  Saunders  afler  her  own  children, 
it  would  have  fhewn  that  the  teftator  by  the  word  *<  heirs''  meant 
heirs  of  the  body,  becaufe  J.  Saunders  could  not  die  without 
heirs  fb  long  as  J.  Taylor  exifted.  On  fimilar  grounds  ClaicK% 
cafe  may  have  been  decided.  It  was  impoffible  that  the  faoond 
limitation  to  Thomafin  fhould  ever  take  place  if  JUice  took  an  eftate 

^)  Bf  three  Judges  agaioft  J)^^ 
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1800.      ^  *w  fee  by  the  firft  limitation.     For  the  eflate  being  Ihniled  to 
■I  Alice  and  her  heirs,  if  jllice  died  without  childrefi  living  TXo- 

DoE  dcm.      Tfui/in.  Tkomafin  the  lifter  would  take  as  heir  general  of  Alit^e : 
and  Others      when  therefore  the  teftator  fays,   "  if  Alice  die  without  iflfae 
living  Thomcifin^^  the  latter  words  circumfcribe  the  former,  and 
ilicw  that  by  the  word  "  heirs"  inuft  be  intended  "  iffue."  ^  It  is 
probable  however  that  this  cafe  was  determined  upon  the  laft 
limitation,  "  if  botli  daughters  fliall  die  having  no  iflue  devife 
over  to  J.  S"     It  has  been  argued  in  /this,  c«fe,  that  it  was 
manifcftly  the  teftator's  intention,  that  the  children  and  grand- 
children of  S.  Saundas  fliould  be  benefited.     But  however  that 
may  be,  the  queftion  is,  Whether  the  teftator  intended  that  the 
icliildren  and  grand-children  lliould  be  benefited  by  this  will  or 
by  forae  difpofition  to  be  made  by  S.  Saunders?    If  (he  had  any 
children  liWng  at  the  time  of  her  death,  the  eftate  being  given 
to  her  iu  fee,,  fhe  would  have  abundant  power  to  provide  both 
for  children  and  grand-children.     Nothing  however  is  given  to 
them  by  this  w*ill ;  they  arc  merely  named  in  the  defcription  of 
the  contingency  on  which  the  eftate  is  to  go  over.     It  only  re- 
mains to  be  confidered,  whether  this  4imitation  be  within  the 
time  allowed  to  executory  devifes;  and  that  it  is,  there  can  be 
iro  doubt     With  every  inclination  to  make  this  a  contingent 
remainder,  yet  unlefs  we  can  conftrue  the  devife  to  be  to  PhAe 
Taylor  for  life,  and  in  cafe  5.  Saunders  fliall.  leave  children  living 
at  her  death,  then  to  S.  Saunders  in  fee,  but  if  not,  then  to  her 
for  life,  remainder  over  in  fee,  we  muft  hold  it  to  be  an  execu- 
tory devife.     But  by  the  mode  of  conftruftion  to  which  I  have 
alluded  S.  Saundas  would  not  know  at  the  time  when  her  intereft 
commenced,  whether  flie  was  to' have  a  life-eftate  or  a  fee.  We 
^e,  bound  to  hold  that  tlie  whole  fee  being  given  to  S.  Saunders 
her  heirs  and  affigns  in  remainder,  no  further  remainder  over 
can  be  limited  upon  that  fee,  and  that  the  eftate  given  to  the 
.  leflbr  of  the  Plaintiff*  is  a  new  fee  limited  upon  a  contingency. 

Heath  J.  I  think  this  cafe  clearly  falls  within  the  principles 
laid  down  in  Pells  v.  Ihown^  and  has  not  been  taken  out  ot'tholb 
principles  by  the  arguments  which  have  been  employed.  A  fee 
having  been  giving  to  S.  Saimders^  the  rule  that  a  limitation  fliall 
be  conftrued  a  contingent  remainder  rather  than  an  executory 
devife  cannot  apply  to  the  limitation  over  in  this  cafe.  ' 
RooKE  J.  I  am  of  the  fame  opinion. 
Chambhe  J.     I  am  of  tlie  fame  opinion. 

Judgment  for  the  Plaintift 
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tSoo. 


Miller  v.  Cousins.  ^""''^^'^' 

%  Taunt.  51. 

'T'HE  Plaintiff  in  this  cafe  having  figned  judgment  for  wont  of  [[j^*^"*Jj^"^]j 
a  plea,  the  Defendant  fued  but  a  writ  of  error  thereon ;  and  in  effect,  tbo' 
the  Plaintiff  brought  an  aftion  on  the  judgment    The  Defend-  JJ^J^'J^^J^^. 
ant  then  applied  to  the  Court  and  obtained  a  rule  Nifi  to  ftay  ror  fued  ^ut  by 
the  Plaintiff's  proceedings  in  the  fecond  a6iion,  pending  the  writ  ^*"^J  fi*4e- 
of  error,  he  giving  judgment  in  that  a^ion,  with  ftay  of  execu-  lay,  the  PUintiC 
tion,  and  imdertaking  not  to  bring  a  writ  of  error  thefeofl.  **  ^eedhwft^ 

Bayley^  Serjt.  in  anfwer  to  the  application,   produced   an  judsoMot. 
affidavit  to  fhew  that  the  writ  of  error  was  merely  for  delay, 
which  dated  that  the  Defendant's  attorney  had  applied  to  the 
Plaintiff's  attorney  for  fix  months  time  to  pay  the  money  due^  • 
and  for  which  the  a£lion  on  the  judgment  was  brought,  alleging 
*'  that  unlefs  that  requeft  was  granted  the  Defendant  muft  put 
himfelf  to  great  expence  to  obtaiti  that  time  and  in  the  end 
muft  go  to  gaol  and  thus  the  Plaintiff  would  lofe  his  money", 
but  never  intimated  that  there  was  any  error  in  the  judgment. 
He  cited  Lavo  v.  Smithy  4  T,  R.  436.  n.  (a),  where  on  account 
of  a  fimilar  declaration  of  the  Defendant's  attorney  the  Court 
.  of  King's  Bench  refiifed  to  ftay  proceedings  on  the  Plaintiff's 
judgment,  pending  a  writ  of  error  brought  by  the  Defendant. 

Shepherd^  Seijt.  contra^  infifted,  that  it  was*  not  a  necefikry 
inference  front  this  declaration  of  the  Defendant's  attorney, 
that  the  writ  of  error  was  brought  for  delay,  and  that  the  Court 
had  always  held  a  writ  of  ercor  a  ftay  of  proceedings,  except 
in  cafes  where  there  has  been  an  unequivocal  declaration  of 
its  being  merely  for  delay. 

But  TTie  Ccurt  held  the  rule  to  be,  that  where  the  Defendant's 
attorney  has  in  effe£i,  though  not  in  terms,  admitted  the  writ  of 
error  to  be  brought  for  delay,  there  the  Plaintiff  is  notwithfland- 
ing  at  liberty  to  proceed  on  the  judgment,  (a) 

Rule  difchai^ed. 

(a)  EnUjolfiUv,  Sbepberd^%  TJt.  78.«Dd      1  Selhns  PraB,  544.  ed.  2.  Fhere  tht  au- 
Metfarman  v.  Grants  sT.JR^  yiJ^  See  alio     thoritiei  en  this  point  are  coUeAed. 
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Nro,  a  5th. 

%  Tatm,  066. 
lo  an  a^ioo  on  a 
policy  of  infiur* 
tiKt,  whh  a 
count  for  money 
liadatKl  received, 
if  the  Dafimdant 
pay  Domooey 
imo  court,  but 
cftabliik  at  a  dt-' 
ftnce  that  tba 
riik  iiavar  com- 
meiioed,tlM 
Pkmdff  b  enti- 
tled to  a  vtrdid 
fcrtba  premium, 
though  no  de- 
mand of  premi. 
um  was  made  by 
hit  counfel  in 
openini  the  cafe. 
In  fuch  cafe 
naithcr  party  is 
entitled  to  the 
ceAi  of  the  ift 
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Plaintiff  ia  enti- 
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much  of  jhe  ex- 
pencn  of  the 
trial  ai  were  ne- 
ceflarily  incui^ 
nd  by  him  in 
fupport  of  that 
ccnmt. 
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Penson  v.  Lee. 

yjssuMPSlTon  a  policy  of  infurance,  with  a  count  for  money 
had  and  received.    The  Defendant  paid  no  money  into 
court 

At  the  trial  before  Lord  Eldon^  Ch.  J.  at  the  OuildbaQ 
fittings  after  laft  Ea/ler  term,  the  cafe  was  opened  for  the 
Plaintiff  merely  on  his  right  to  recover  upon  the  policy.  The 
defence  fet  up  was,  that  the  fhip  was  not  fearworthy:  and  open 
this  point,  without  any  dire£l  evidence  of  fraud,  the  cafe  went  to 
tbe  jury.  While  th^  were  deliberating  upon  their  verdiA,  the 
counfel  for  the  Plaindff  obferved  to  His  Lordfhip,  that  in  ca& 
the  jury  fhould  be  of  opinion  that  the  fhip  was  not  fea-worthy, 
the  Plaintiff  would  be  entitled  to  a  verdiA  for  a  return  of  pre- 
mium. The  jury  having  no  intimation  of  this  daim  brou^t 
in  their  verdi^  generally  for  the  Defendant 

A  rule  Nifihsmng  been  obtained  upon  a  forma*  day,  to  enter 
a  verdiA  for  the  premium  upon  the  count  for  money  had  and 
received, 

Cockelland  Faughafij  Serjts.  fhewed  caufe,  and  admitted  diat 
upon  inquiry  the  pra£lice  had  been  found  to  vary;  with  refpeft 
to  allowing  the  Plaintiff  to  take  a  verdi£i  for  the  premium  in 
cafes  of  Uiis  kind,  contoiding  that  as  no  mention  had  been  made 
by  the  Plaintiff  in  the  opening  of  his  cafe  reQ)eAing  the  retain 
of  premium,  under  the  apprehenfion  that  fuch  a  claim  migitf 
prgudice  the  jury  againft  him  <m  the  principal  point,  he  oiij^t 
not  now  to  be  permitted  to  fet  it  up;  that  the  Defendant  bad 
been  deprived  of  the  opportunity  of  cpntefling  the  daim  by 
croft-examining  the  Plaintiff's  witnefles,  or  producing  evidence 
on  his  own  part  to  efiablifh  friiud,  and  diat  tlierefore  if  tlie 
Plaintiff  were  now  permitted  to  infift  upon  it,  he  would  take 
advantage  of  his  own  wrong.  They  cited  the  cafe  of  NffUti  v. 
WkUmore^  B.  IL  E.  40  Geo.  3.  {a)  where  a  cafe  having  been  re- 
lierved  for  the  opinion  of  the  Court,  in  which  no  mention  wis 
made  refpe£ling  a  return  of  premium,  the  Court  bdng  of 
<^union  with  the  Defendtot  upon  the  principal  point,  did  not 
think  proper  to  direct  a  verdi6l  to  be  entered  for  the  naintiff 
for  the  premium,  though  to  prevent  another  a6Uon  being  brought 
they  fubje6led  the  Defendant  to  the  terms  of  paying  the  premiom 
to  the  Plaintiff  on  having  judgment  entered  for  himfelf  without 

(«)  See  this  ca(e  mentioned  with  Umt  fl%ht  difoeacei  1  J^tf*  97.  w  mUs. 
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Shepherdj  Lens^  and  Bayley^  Serjts.  in  fupport  of  the  rule 

obferved,  that  had  they  not  considered  it  as  the  conftant  prance         Lib. 

for  the  Plaintiff  in  fuch  cafes  to  have  a  verdi6l  on  the  count  fcor 

money  had  and  received,  they  (hould  have  made  the  claim  at  an 

earlier  period  of  the  caufe^  that  whenever  the  defence  iet  up  im» 

ports  that  the  ri(k  never  has  comm^iced,  it  is  a  cqnfequence  of 

law  that  the  Plaintiff  is  entitled  to  a  verdi£l  for  the  return^  of 

premium ;  that  if  the  fiiAs  of  this  cafe  had  been  ftated  on  a  fpedal 

verdi£l,  the  Court  would  have  been  bound  to  enter  judgment  fisr 

the  Plaintiff.  They  cited  Burman  y.  Woodinidgej  DougU  781.  and 

BothwcU  V.  Cooke  J  ante^  vol.  i .  p.  172.  and  Hogg  v.  Horner^  Park* 

In/ur.  377.  ed.  4.  to  ihcw  that  the  Plaintiff  is  entitled  to  a  verdi^ 

though  the  right  to  a  return  of  premium  were  never  mentioned 

during  the  progrefs  of  the  caufe ;  and  relied  on  Ne/bitt  v.  W^» 

vujre^  where,'  although  judgment  was  altered  for  the  Defimdantf 

he  had  been  compelled  to  pay  the  premium  to  the  Plaintiff. 

Lord  EuDON  Ch.  J.     I  will  ftate  the  present  inclination  of 

my  opinion  upon  this  fubjeA :  but  before  the  caie  is  ultimately 

decided  I  fiiould  wiih  to  have  ibme  converfiition  with  LordiiunH 

yon,  and  learn  whether  any  or  what  practice  has  hitherto  pre* 

vailed.     If  any  pra6^ice  has  prevailed,  it  will  be  unneceffiuy  to 

enter  into  the  theory  of  the  iubje6l.     The  Plaintiff's  language 

upon  the  record  is  this ;  I  am  entitled  to  recover  as  for  a  total 

lofty  and  if  I  fiiil  in  that  I  am  entitled  to  recover  fomiich  money 

as  the  Defendant  withholds  from  me  contrary  to  good  fiutlL 

llie  language  of  the  Defendant  is,  that  he  owes  nothing  upon 

dther  demand.     If  the  natiB:e  of  the  defence  be  fuch  that  ifae 

Plaintiff  mufl  neceffarily  recover  back  the  premium  if  he  fiol  in 

hit  demand  upon  the  underwriters  as  for  a  total  lofs,  his  cooniel 

need  not  ftate  a  fing^e  word  to  the  jury  refpeding  the  vetmn  of 

premium.     But  if  the  failure  on  the  greater  demand  does  not 

meceffarily  infer  a  right  to  recover  upon  the  lefler  demand,  the 

queftion  will  be,  Whether  if  the  Plaintiff's  counfel  confine  Un^ 

felf  to  the  former,  the  Defendant's  counfel  will  not  have  a  ri^it 

to  conclude  that  the  latter  has  been  abandoned.     The  Plaintiff 

kaa  his  chcnce ;  he  has  flated  two  demands  upon  thereoondf  and 

be  may  infift  upon  both,  or  upon  one  cmly  ;  if  he  be  appidien^ 

five  that  fetting  up  a  daim  fix*  the  tetnrn  of  premimn  wiU 

prejudice  th^  jury  againfl  him  as  to  his  claim  iot  the  total 

lofl^  and  therefore  fuflfefi  the  caufe  to  proceed  to  ka  ooodufion 
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i8oo*  without  faying  one  word  about  the  premium,  how  is  the  D^ 
fendant's  counfel  to  a6l  ?  If  there  be  any  fettled  pra£Uce  upon 
the  fubje£i,  they  may  conduA  themfelves  accordingly ;  but  Ifap- 
pofing  no  fettled  pra6lice  to  exift,  they  will  have  loft  th^  oppor-^ 
tunity  of  crofe-examining  the  Plaintiff's  witnefles,  as  well  as  of 
producing  evidence  on  their  own  part,  to  rebut  the  demand  for 
a  return  of  premium.  Does  the  defence  eftabliflied  in  this  cafe 
neceffarily  infer  a  right  to  a  return  of  premium  ?  certainly  not, 
if  grois  fhiud  would  have  been  an  anfwer  (a).  Prima  Jacie  the 
Plaintiff's  couniel  had  nothing  to  do  but  to  make  the  deimaid; 
but  if  grofs  fraud  had  been  fhewn,  it  will  not  be  admitted  that 
they  could  have  fucceeded  upon  that  demand :  and  the  queftioa 
is,  Whether  it  was  neceflary  for  the  Defendant  to  combat  a 
claim  which  had  never  been  made  ?  If  it  was  my  duty  to  have 
ftated  to  the  jury,  that  if  they  found  the  (hip  not  iea-worthy 
they  muft  give  the  Plaintiff  a  verdi6l  for  the  premiuni)^  op  the 
count  for  money  had  and  received,  I  do  not  think  that  the  mere 
circumftance  of  this  verdi6l  being  found  generally  for  the  De- 
^dant  ought  to  conclude  the  Plaintiff.  But  if  grofs  fraiid.be 
a  material  ingredient  in  fumming  up  where  a  return  of  premium 
is  demanded,  though  I  will  not  take  upon  me  to  fay  that  aftual 
fraud  was  proved  in  this  cafe,  yet  I  fhall  not  have  done  my  dutf 
in  not  ftating  to  the  jury  that  there  were  eircumftances  veiy 
mateiial  for  their  coniidcration,  and  that  if  they  amounted  OD 
their  judgment  to  grofs  fraud,  that  would  overthrow  the  claim 
for  a  return  of  premium.  Suppofe  the  Defendant's  counftf, 
upon  the  demand  being  fet  up  at  the  concluiion  of  the  trial, 
had  then  defired  leave  to  go  into  evidence  of  fraud ;  could  it 
have  been  refufed  ?  The  inconvenience  will  be  extreme  if  the 
Plaintiff 'I  counfel  am  be  permitted  to  open  as  many  cafes  as 
they  pleafe  gradatim  etjeriatim.  I  do  not  conceive  that'  this 
cafe  can  be  decided  merely  with  reference  to  a£lions  on  policies 
of  infiirance;  it  muft  be  decided  with  reference  to  all  other  cafes 
in  which  feveral  demands  can  be  made  under  the  diflferent 
counts  in  the  declaration.  If  the  pra£lice  is  already  fettled  it 
muft  prevail :  but  if  it  be  yet  unfettled,  I  think  the  Plaindff 
ought  to  be  bound  by  his  opening. 

Heath  J.  If  the  practice  upon  this  fufcge6t  be  fettled,  I  fee 
no  reafon  why  the  Defendant  fhould  complain  of  fiirprize,  for 
the  common  and  ordinary  pra£Uce  is  fiifficient  notice  to  him. 

{a)  See  thb  point  difcufled,  Park,  Injur,     and  other*  w,  Frafer,  B,  R.  Trim.  33  Get^S- 
ai5-^2z8.  ind  fiaally  TeitlMi  ia  CA^MMi     Parhltifur^tlZ. 

ROOKE 
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•  RooRE  J.     I  fliall  yield  tx)  Jthe  pra6lj€e  whatever  it  may  turn  1 800. 
out  to  be.     But  on  principle,  it  appears  to  me,  that  it  would  be  ■• 
attended  with  great  inconvenience,  if  the  Plaintiff  were  fuffered  ^^^^^ 
to  take  a  verdi6i  in  cafes  of  this  kind.    I  think  that  the  Plaintiff  X>ek- 
ought  to  make  a  full  difclofure  of  his  cafe  to  the  jury :  }the  jury 

only  have  power  to  give  a  Verdi6l  for  the  return  pf  premium ; 
the  Court  cannot  order  it  Suppofb  the  Plaintiff  were  to  admit 
that  the  Ihip  was  not  fea-worthy,  the  Court  could  not  refer  the 
caie  to  the  prothonotary  to  afcertain  the  premium.  The  De-  • 
fendant  may  go  into  evidence  of  fraud;  and  if  the  demand  be 
enable  of  being  rebutted  it  fliould  have  been  dated  to  the  jury. 
Chambre  J.  In  practice  great  indulgence  is  allowed  to  the 
counfel  in  caies  of  this  fort.  Son^e  inconvenience  may  perhaps 
arife  from  not  flating  the  whole  cafe  to  the  jury  in  the  opening; 
but  juftice  is  often  better  obtained  by  not  holding  the  counfel  too 
:  ftri£lly  to  the  flatement  in  the  opening.  On  tlie  part  of  the  Plain- 
tiff all  that  was  neceflary  was  proved ;  and  if  the  Defendant  in- 

•  tended  to  prevent  the  Plaintiff  from  recovering  the  premium  be 

•  Aiould  have  proved  fraud.   The  Court  indeed  ought  not  to  fuffer 
\ide  Defendant  to  be  furprized,  or  to  preclude  him  from  entcjpring 

into  evidence  if  :be  has  it  in  his  power.    In  general  every  thing  ia 
taken  to  be  proved  .which  is  not  objected  to.     In  drawing  up  a 

•  demurrer  to  evidence,'  many  &£l8  are  flated  which  never  were 
aAually  given  in  evidence.  If  it  were  not  fb,  the  bufinefs  of  the 
fittings  would  be  protra6led  to  an  intolerable  length.  ^The  deter- 
i6ination  of  tliis  cafe  mufl  depend  entirely  on  the  praAice. 

Lord  Eldon  Ch.  J.     On  this  day  faid-*-We  have  made  in*- 
quiries  refpe£ting  the  practice  on  this  fhbjeA,  and  find  that 

'  Lord  Kenyan  is  of  opinion  that  in  cafes  of  this  kind,  tl^ 
Plaintiff  is  intitlec}  to  a  verdi6l  for  the  premiunL  .  Without  en- 

'  tering  into  any  reafoning  upon  the  fubje£t,  we  have  only  to  fay, 
that  the  verdi£l  in  this  cafe  muft  be  entered  for  the  Plaintiff  on 
the  couut  for  money  had  and  received ;  but  as  there  may  be  cafes 
in  which  the  application  of  this  practice  may  w<»:k  injuftice,  we 
bope  that  the  Plaintiff's  counfel  will  in  future  demand  the  pre- 
inium  in  his  opening  where  he  means  to  infift  upon  it  on  fiuhire 
of  his  claim  for  the  lofs. 

PerCuriamj  Rule  abfblute. 

Ailerwards  on  the  taxation  of  cofb  the  prothonotary  allowed  to 
thfi  PlaixUiff  the  GofU  of  tlifi  CQUttt  for  noiiqr  had  and  rec^ve^ 

which 
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1800.       which  he  had  fucceeded,  in  doing  which  he  included  all  the  ex- 

pences  attending  the  trial,  but  allowed  no  cofts  to  either  par^ 

Pemsom       0j^  ^y^^  counts  upon  which  the  PlaintifFhad  fiuled.  In  confequenot 

Lek.         of  this  a  rule  ntjiwss  obtained  calling  on  the  Plainti£F  to  fhew 

caufe  why  the  prothonotary  fhould  not  review  his  taxation  and 

allow  colts  to  the  Defendant  on  all  the  counts  except  that  far 

money  had  and  received. 

Shepherdf  Lais^  and  Bayley  Serjts.  now  fliewed  caui^  and 
argued,  ift,  that  the  Plaintiff  was  entitled  to  all  the  cofts  of  dbt 
trial  fince  he  could  not  have  recovered  upon  the  count  for  mousy 
had  and  received  without  going  \fiio  all  the  circumftancea  of  tb 
cafri  and  that  it  was  no  hardfhip  upon  the  Defendant^  inafmnch 
as  he  might  have  laved  that  expence  and  trolible  by  paying  iSbt 
premium  into  court ;  adly,  that  according  to  the  cafe  of  Spker 
T.  Teafdale,  anUj  J9*49-  where  the  Plaintiff  in  this  court  reeovm 
upon  one  count  he  is  oititled  to  the  o^  dT  all  the  coimta;  bit 
even  iiippofing  that  pra&ice  to  have  been  fince  altered  and  Ae 
tule  i^the  King^s  Bench  to  have  been  adopted  (a),  yet  tke  Sfr 
faodant  could  not  be^idtled  to  any  cofts  in  a  cafe  where  die  Plaiih 
tiffhas  fuoceeded  upon  one  count  on  the  trial  of  the  general  iflhb; 
though  where  different  iffues  were  tried  it  might  be  otherwiift 

Coekell  and  Vaughan  S^ts.  in  fupport  of  the  rule  ooirtiende^ 
ift,  that  the  Plaintiff's  fucceis  upon  the  laft  count  did  not  arife 
cut  of  the  evidence  adduced  by  the  witnefles  on  the  part  of  die 
Plaintiff,  but  out  of  the  total  &ilure  of  the  Plaintiff  oa  that  pait 
of  the  cafe  which  it  was  brought  to  fupport  and  out  of  llie  cafc 
cftabUihed  by  the  Defendant ;  2dly,  that  where  the  Court  iSse 
two  feparate  caufes  of  aAion  on  record,  if  the  Plaintiff  fiiooeed 
on  one  and  the  Defendant  on  die  other,  they  will  allow  cofts  to 
each*  party,  and  that  no  two  caufes  of  a6lion  could  be  more 
diftin£l  than  thofe  upon  which  iffue  was  taken  in  thia  cb6> 
They  referred  to  Day  t.  Hanksy  3  71/2.654.  BraitkwaUe  f. 
jBra<2^<!{,  6  T.  Jt.599.  and  tothecafeinthiscourt,  T.32  6«3<f 
dtedhjLe  Blanc  J^nT.K  467. 

Lord  Eldon  Ch.  J.  Subfequent  to  thecafe  dTi^puvr  t.  Imf' 
dale  the  Court  dedared,  though  whether  in  fiidi  a  manner  as  to 
be  heard  by  all  the  bar  I  will  not  take  upon  me  to  fiiy,  that  die 
praftice  of  this  Court  ihould  in  future  be  conformaUe  to  diatof 
the  Kin^s  Bench.    On  this  record  there  are  manifeftly  diftinft 

<«)  VhkhthaCaurt  bniauttd  te  htts  htn  Ae  ofr*  iitai  tfas  ndimfMi^ 
taiaoU 

caujb 
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caufes  of  a£iion ;  and  if  confiftently  with  the  pra6Uce  of  the 
Kin^s  Bench^  the  Court  could  order  the  prothonotary  to  allow 
cofts  to  the  Plaintiff  \jpon  that  count  only  on  which  he  has  fuc- 
eeeded,  and  to  the  D<i*''ndant  upon  the  others,  I  think  that  we 
ihould  promote  the  juftice  of  the  caie;  but  as  it  appears  that  the 
Defendant  in  a  cafe  like  this  would  not  be  allowed  his  cofts  in 
the  Kin^s  Benchy  I  am  to  prefume  that  the  practice  of  that  Court 
is  founded  on  equity  and  reaibn.    In  the  present  iitftance,  how* 
ever,  as  the  prothonotary  has  taxed  the  cofts  under  the  fuppofi« 
tion  that  he  was  bound  to  allow  all  the  cofts  of  the  trial  to  the 
Plaintiff,  the  taxation  muft  be  reviewed.    In  making  his  req^iew 
he  will  confider  whether  the  witneffes  adduced  by  the  Plaintiff 
were  bonajide  brought  forward  to  fupport  the  count  upcm  which 
the  Plaintiff  has  recovered  either  wholly  or  in  part,  and  wiU 
allow  for  them  accordingly ;  if  he  ihall  be  of  (pinion  that  thej 
were  not  brought  finrwani  with  the  intention  of  fupporting  thiU; ' 
count,  either  wholly  or  in  part,  he  will  diiallow  the  cofts  re* 
ipe£ling  them  altogether. 

Hea^h  J.  ol^erved,  that  in  the  cafe  of  Dajf  r.  Hanksj  the 
judgment  entered  for  the  Plaintiff  had  been  fuflfered  by  the  De- 
iendant  to  go  by  de&ult(a);  and  that  tlie  Raintiff  who  carried 
down  the  record  to  trial  fidkd  there  ahogethcr. 

KooKE  J.  concurred^ 

CuAMBRS  J.  The  cafe  of  Day  v.  Hanks  does  not  apply  to 
this ;  for  in  that  cafe  the  Plaintiff  had  judgment  upon  an  inqneft 
of  office  only,  whereas  the  Defendant  had  judgment  iqpon  the 
only  iffue  that  went  down  to  triaL  It  ieems  to  me  to  be  the 
ftttled  praAice  of  the  Kif^s  Beneh^  that  if  a  trial  takes  placei 
and  any  one  iffue  be  found  for  the  Flainti^  he  muft  have  the 
fpeneral  cofts;  though  on  the  taxation  of  thole  cofts,  the  officers 
are  authorized  to  dedu6i  the  cofts  of  all  ftidi  parts  of  the  plead- 
ings, of  fuch  parts  of  the  briefs,  and  of  fuch  witnefles  as  are  not 
ai^Ucable  to  the  points  on  which  the  verdi£t  proceeds. 

The  prothonotary  was  ordered  to  review  his  taxation  on  die 
nbove  principles.  (&) 

(«}  In  BraHkiifaiu  ▼.  Braiftrd^  6  T.M.  (i)  Tke  cad  aHft aaiiasout  to  the  M- 

609.  howerer,  Orofi  J.  thought  that  •*  tf  ftnt,  it  Bukbtr  v.  Gmn,  Ihug,  67S.  Siti 

^htt^afiiwtrtcoBfiittMdMaiaHuiyfiiMi  M^9  p*50.  tiaM(l).      Itt  Aht  matt  ut 

chimed  in  different  couots,  and  Separate  oUenratian  ia  made  oa  Bt/Uhtr  v.  Qwmm^ 

ttiMs  taken  at  each,  It  Mdd  ftO  wkhln  which  obleryatian,  at  well  u  ^  gene- 

the  aealoQ  of  tb«  df  unni^atioii  ta  Z^  ▼.  ral  inference  there  drawn  from  Dam  v. 

HiUur  Mmhtt  mnft,  aftsr  thi  pnfttt  dtdta, 

be  abiodoacd. 
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•2Vi«'-  «5«»»-  Brooker  V.  Simpson. 

A 'oinder  ill  de-  'T'HE  Defendant,  a  prifbncr,  having  ^murred  and  given  s 
murrer  muft  be     -*'    rule  to  join  in  demuiTer,  the  Plai^fF  filed  a  joindca:  in  de- 
^tnt  ^^  *  ^^^'   murrer  in  the  office  which  was  not  figned  by  a  Seijeant;  where- 
upon the  Defendant  iigned  judgment  oi  nonpros;  and  then  ob- 
tained a  rule  to  fliew  caufe  why  he  ihould  not  be  difcharged  out 
ofcuftody. 

Bayley  Seijt.  on  Ihewing  caufe  cited  Hubert  v.  Lord  Weif' 
mmthy  2  BL  8i6.  where  the  Court  held  that  the  replication  of 
nul  tiel  record  does  not  require  a  Seijeant's  hand,  and  overruled 
the  cafe  of  Simfinu  v.  Neale^  2  Wilf  74.  in  which  the  contrary 
had  been  decided ;  he  alfo  referred  to  JW/m  v.  Govey,  at^e,  vol.  i. 
p.  469.  where  the  Court  faid  that  ^JhniUten'  was  an  exoeptioB 
to  the  rule,  ^^  that  where  the  plea  is  figned  by  coonfel  the  re- 
plication mufl  be  figned  olfb,"  Aid  urged  that  a  joinder  iirde- 
inaurrer  was  a  mereJimiUter. 

'  *  Mar/hall  Serjt  contra ^  cited  Dduglas  v.  Child^  -B.  33  Gftti.3.(tf) 
C.£. 
^     The  Court  (after  conferring  with  the  officers)  fidd,  that  i 
'  joinder  in  demurrer  ought  to  have  a  Seijeant's  hand ;  for  tfast 
a  Seijeant  ought  to  be  met  by  a  Serjeant. 

Rule  abfolnte^ 

(a)  pQvglas  V.  Cbildt  £.  33  Ge:  3.  C.  B.  which  admits  all  the  fads  to  be  well  pleaded 

The  Defendant  delivered  a  demurrer  with-  on  the  other  fide.    And  Eyre  Ch.  J.  fiid, 

out  being  figned  b?  a  Serjeant;  whereupon  that  it  would  be  great  prefuniption  ia  « 

the  Pbintiff  figned  jtMlgmem.  -  attorney  to  uke  upon  birofelf  to  decide 

The  Court  after  hearing  JBo/id  and  Hun-  when  a  party  might  demur  or  J*iM  m  de- 

ningtcn  Serjts.  and  having  considered  the  murrer;  and  that  this  could  in  noafebe 

point,  declared  that  it  would  be  extremely  fuch  a  matter  of  courfe  that  the  ittonvj 

improper  to  allow  an  attorney  to  fan^tion  might  do  it  himfelf. 
io  important  a  flep  io  the  ciuft,  as  that 


jvkr.ijth.  Atkinson  v.  Newton. 

n./a.  being  'T'HE  writ  oijierifacias  in  this  cafe  having  been  made  retnn- 
"^"^l^ltf^b  ^  able  «  on  the  Thurfday  after  the  morrow  of  JU  SouU; 
mum  dav,  in-  which  is  the  return  day  in  the  King's  Benchj  inftead  of  <<  on  Ae 
puai  re'toro  7ay*  i^^orrow  of  AB  SoulSf*  Uie  letum  day  ia  this  Courts  craft  modooi 

was  amended  by 

tht  award  of  execuQon  oa  the  roll 

were 


Atkinson 
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were  made,  viz.  on  the  part  of  the  Plaintiff  to  amend,  and  on        1800. 

the  part  of  the  Defendant  to  fet  afide  the  proceedings  on  the 

execution  for  irregularity.  Both  thefe  applications  now  coming 

on  to  be  confidered,  *  ^  New  tun, 

,    Shepherd  Serjt.  in  fupport  of  the  former  motion,  ciioA  Bronxine 

V.  Hammond^  Barnes^  10.  Newnhamy,  LaWy  5  T.R.^TJ.  Shaw 

V.  Maartx)elU  6  T.  R.  450.     Bourchier  v.   Wittle^    i  JH.  BL  291. 

Carr  v.  Shaix)^  7    T.  R.  299.  and  Stevenfon  v.  Danveis^  ante^ 

p.  109, 

Be/i  and  On/low  S^rjts.  contrij  infilled  thAt  the  Court  would 
not  give  leave  to  amend  unlefs  with  a  view  to  further  thejuftice 
of  the  cafe,  which  in  thi^  inftance  would  b^  defeated  by  tlie 
amendment  propofed.  They  alfo  contended  that  there  was  no- 
thing to  amend  by,-  and  cited  La  Roche  v.  Wq/bronghy  2  T.  R. 
737.,  where  the  Court  in  granting  leave  to  amend  laid  ftrefs  on 
the  circumftance  of  there  being  fbmethiijg  by  which  the  miftake 
might  be  amended. 

But  the  other  fide  obfer\'ing,  that  on  a  reference  to  the  record 
as  now  made  up,  it  would  appear  by  the  award  of  execution  that 
the  writ  was  awarded  "  returnable  here  on  the  morrow  of  All 
Soulsy  Sfc"  and  this  being  proved  by  produ6Uon  of  the  record ; 

The  Court  made  the  rule  for  amending  abfolute,  and  dif- 
charged  the  rule  for  fetting  afide  the  proceedings. 


MOUNTFORD    V.     WiLLES.  Contra  l%£af, 

337.419. 

ACTION  for  goods  bargained  and  fold.  In  fupport  of  the  in  r^mVaa  for 
PlaintifTs  demand,  a  note  of  the  Defendant's  was  given  in  5^«  faic  of  goods, 
evidence  at  the  trial,  requefting  the  Plaintiff  to  fumilh  one  W.  \imJh^^m\x^ 
JuUen  with  timber  to  the  value  of  30/.  or  thereabouts,  for  which  forthcpaymenc 
the  Plaintiff  undertook  to  be  anfwerable.  At  the  bottom  of  the  vendor  wemhlA 
note  was  written,  "  Credit  till  Chrijlmas^\  A  verdi6l  was  found  tojntereitou'tht 
for  the  Plaintiff  which  included  intereft  on  the  fum  demanded  tim^  '^^ 
^rom  the  CAtj^^tui;;  referred  to  in  the  note. 

Mar/hall  SeijU  having  obtained  a  rule  ni/i  to  fot  afide  the 
▼erdi£i  and  have  a  new  trial  on  fome  other  points  which  were 
orermled,  now  obje&ed  that  the  Pltdntiff  could  not  retain  the 
verdiA  as  it  included  intereft,  which  ought  not  to  be  given  for 
goods  fold.     He  cited  BUmetf  v.  Hendricky  '^  Wilf.tQ^.y  where 

TOJUii.    '  a  thoi^h 


ctme. 
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i8oo.        though  it  was  ruled  that  intereft  might  be  given  on  an  account 

— —      llated  from  the  day  on  which  it  was  ftated,  yet  Gouldj  Blad^/lonej 

MouNTfoiio    ^Nares  Js.  {abfenie  De  Grey  Ch.  J.)  &idj  that  "formonej 

Wi  LLB  s.     owing  for  goods  fold  and  delivered  no  intereft  ihhil  be  allowed." 

But  The  Court  held  that  the  Plaintiff  was  entitled  to  intereft 
from  the  period  mentioned  in  the  note. 

Rule  difchaiged* 


Mv.  tyth. 


Elliot  and  Others  v.  Davis. 


^  ^A^^h^*'     T\EBT  on  bond.     Plea  nan  ejl  faSium. 

and  r^erai  bond  ^     At  the  trial  before  Lord  Eldon  Ch.  J.  it  speared  that  the 

of  hiroieif  and     j^Q^d  in  qucflion  was  iriven  to  the  Plaintiffs  by  the  Defendant  at 

B.  and  figned  it  ni.i         ?i  •  .  «-»^ 

«« A,  and  A**      furety  for  a  third  perloii ;  that  previous  to  its  execution,  the  Se- 
ha/ingnoautho-  fendant  haviuff  brouffht  the  bond  to  the  Plaintiff's  oouiitinff' 

nty  from  A  lo  o  <^.  ,  f 

to  do.  Held  that  houfe  filled  up  With  his  own  name  only  as  a  lurety,  it  was  ob- 

*^**^thc"eve-  j^^  ^^  *®  P*'*^  ®^  ^^^  Plaintiffs  that  tJiey  meant  to  have  die 
lal  bond  of  A,    joint  fecurity  of  the  Defendant  and  his  partner,  one  Marfki.  dut 

upon  this  obje6lion  being  made  the  bond  was,  with  the  oonJEott 
of  the  Defendant,  but  in  the  abfence  of  Mar/k,  altered  into  a 
joint  and  (everal  bond  in  the  names  of  the  Defendant  wAMscrfk^ 
and  being  figned  by  the  Defendant  ^^  Dam  and  Ma^**  wasbf 
the  former  regularly  fealed  and  delivered  as  his  deed ;  and  tbit 
Marfh^  on  being  informed  of  the  tranfa£lion,  expreffed  his  diC 
Approbation  of  what  the  Defendant  had  done.  Upon  this  en. 
dence  it  was  infifled  on  the  part  of  the  Defendant  that  there  wts 
no  regular  fing)e  execution  of  the  bond,  there  bein^  but  one 
feal,  againft  which  were  fct  the  names  of  ^^  Davii  and  Moffi^ 
and  that  the  execution  therefore  being  infufficient  as  againft 
both,  was  infufHcient  alfo  as  againfl  the  Defendant.  A  veidaA 
was  found  for  the  Plaintifts,  with  leave  to  the  Defendant  to 
move  to  have  that  verdiA  fet  afide  and  a  nonfuit  entered*  Ac- 
cordingly a  rule  nifi  having  been  obtained  for  that  purpofe  on 
a  former  day, 

Coc^ftf  Seijt.nowlhewedcaufeand  contended  that  the  bondmn 
well  executed  as  againft  the  Defendant,  the  figning  being  iaunft- 
terial,  as  appears  from  the  form  of  pleadings  where  the  fenlmg  ^ 
delivery  only  are  averred,  both  which  latter  aAs  the  Defiendta 
alone  performed.  He  cited  CronmeU  v.  Grua/Sen^  a  Salh^ 
1  LordEaymond^  335.  S.  C,  where  the  Plaintiff,  having  dedind 

on  abondof  theDefendant'steftatoriZo£fr^£r/»i,aQdita{]iMttJ^ 

to 
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to  have  been  figned  <'  Robert  Erlwin^*'  the  Court  on  an  objec« 
tion  taken,  faid  ^^  the  variance  between  the  name  figned  which  is 
Erlwin  and  th^  name  in  the  obligation',  which  is  Erliti^  is  not 
fiutterial,  becaufe  fubicribing  is  no  eflential  part  of  the  deed, 
iealing  is  fiifficient/' 

Sellon  Serjt.  in  fiipportof  therule,  infifted,  that  though  fila- 
ture might  not  be  neceflary  to  the  validity  of  a  bond,  ftill  if  any 
iignature  be  aAually  put  to  it,  the  parties  to  the  bond  muft  abide 
by  that  fignatore;  that  in  this  cafe  the  alteration  in  the  bond 
was  made  at  the  inftance  of  the  Plaintifis,  who  having  at  the  time 
the  Defendant  entered  into  this  engagement  rcfufed  to  take  hia 
fingle  fecurity,  ought  not  now  to  be  allowed  to  refbrt  to  him 
alone,  iince  if  it  had  been  a  good  joint  and  ieveral  bond,  he  would 
have  been  entitled  to  contributic»i  from  his  co-furety.(a) 

Lord  Eldon  Ch.  J,  The  alteration  which  was  made  in  the 
bond  appears  to  have  been  as  much  the  9&  of  the  Defendant  as 
erf*  the  Plaintiff  fb  that  no  argument  in  bis  &vQur  can  be  drawn 
*  from  that  circumftance.  His  fingle  (ecurity  being  obje6led  to,  her 
oifered  to  execute  a  bond  for  himielf  and  his  partner  Marjh^ 
having  no  authority  from  the  latter  to  bind  him.  The  way  in 
which  this  obligation  begins  is  this,  ^^  Know  all  men  by  thefe 
prefents  I  T.  Davis  and  6.  Ma^flh^*  &c  The  Defendant  meant 
it  to  be  his  feveral  bond,  and  the  joint  and  ieveral  bond  of  him. 
ielf  and  Mar/h.  Having  had  no  authority  ta  bind  Mar/h^  the 
bond  becomes  the  feveral  bond  of  the  Defendant,  but  not  the 
joint  and  feveral  bond  of  himielf  and  Mar/h.  The  bond  being 
iealed  and  delivered  is  fufficient,  and  we  would,  if  it  were  necef- 
iary,  hold  him  to  have  defcribed  himielf  by  the  name  of  ^<  71 
Dams  and  G.  Marpt^*  and  to  be  eftopped  from  ihewing  th|tt 
ills  name  is  T.  Dcms  only. 

The  other  Judges  concurring  in  opinion.    Rule  diicbarged. 
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i8oo. 

Elliot 
and  Others 

Davii. 


{«)  S«e  Covell  V.  BJvtariit  ^^  ^^'t  *od  Dtcring  V.  X«ri  H^intbelfettt  ante,  2  JO. 


I  JB^,  415. 

Smith  «.  Tyson.  ^^f-  389-  420. 

^  Bof.\:f  Pull. 
219. 

rEX  Defendant  in  this  cafb  waa  balden  to  bail  on  an  afBdavit  if  an  affidavit  to 
made  by  the  PlaintiflPs  derk.  who  fwore  pofitively  to  the  Sy  tV/^b*^ 
Adbty  <^  and  that  no  ofibror  tsodar  hibd  been  inade  to  the  faid^ci«rk  ezprafsiy 
V)«]iiliff  to  pay  tlui  &m«  or  wy  part  thereof  in  notes  ^  ^^^  gfi^^^^'i^^ 

It  bid :  for  t 
deik  cuviotluvt  ctrtaia ksovHedfe  of*  vmtiM^ft, 

z  a  T^mor  - 
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i8oo«       rernor  and  company  of  the  Bank  of  England  exprcfled  to  be 

• payajble  on  demand." 

**J,^"  On/law  Seijt.  having  obtained  a  rule  ni/i  for  difcharging  the 

Ttson.  Defendant  on  a  common  appearaiice  on  the  ground  of  the  ten- 
der in  bank-notes  having  been  exprefsly  negatived  by  a  cleric, 
whereas  that  fa6l  could  not  be  fufficiently  within  his  Imowledge 
to  warrant  the  affidavit ; 

Baifiey  Seijt.  contm^  iniifted  that  the  affidavit  being  pofitive 
waft  fufficient,  for  that  if  it  was  falie  the  clerk  was  indiAable  for 

•  pcrjurj^,  and  that  a  pofitive  affidavit  of  the  debt  by  a  clerk  had 
been  held  good. 

Chambre  J,  oblerved  that  a  clerk  may  have  knowledge  of  a 
debt  being  due  to  his  mailer,  that  being  a  certain  fa£k,  and  if 
tliatdebt  has  been  difchargedit  is,  matter  of  defence;  but  that 

•  in  this  cafe  the  clerk  had  alfi>  fUorn  to  a  mere  negative,  of  whicb 
he  could  have  no  certain  knowledge,  (a) 

The  Cotat  were  of  opinion  that  the  affidavit  was  bad^  and  r^ 
(     fufed  to  allow  a  fupplemental  affidavit.  ' 

Rule  abfolote. 


{a)  If  (he  clerk  had  negatived  the  teoHer  would  hav^  been  fufficient.  See 
Mccerding  to  the  bejl  of  his  knoivUdgt  and  S^inh,  8  7*.  J?,  ^f^4,  where  the  Sfefit  of  a 
teUrf  it  would  hav»<^cen  equally  h:4  in  this  .  Plaintiff*  abroad  fwore  pcfitiTeljr  to  tbe 
cafe.  Cy}  V.  Zrt;/,  8  r.  iif.  520.  Though  debt,  and  negatived  the  tender  in  baak 
if  the  pfaindfT  hid  been  abroad  it  fhoutd  notes  according  to  the  befl  of  hb 
Teem  'that  fuch  jo  affid»vit  by  the  clerk     ledge  and  belief. 


2/^.2tth.  RUSHTON    V.    ChAPMAN. 

Theday  inferted  "^"HE  Defendant  in  this  cafe  was  ferved  with  a  common  capiaiy 
in  the  notice  to      1    returnable  in  fifteen  days  of  the  Holy  Trinity^  (the  22d  of 

appear  to  a  coav-  /^i..i  .       »t.     «« 

mm  M/M/'muft   Junc^)  to  which  a  notice  was  lubjomed  to  ^^  appear  in  His  Mf 
be  t^  *^*^"™     jefty's  Court  of  Common  Pleas  at  the  return  thereof  being  the 

25th  day  ofjunej'  which  was  the  qtutrto  die  pqft,  A  rule  was 
obtained  calling  on  the  Plaintiff  to  Ihew  caufe  why  the  proceedr 
ings  fhould  not  be  fet  afide  for  irregularity ;  and  the  caie  wfB 
mentioned  feveral  times  in  this  term. 

Bejl  Scrjt  in  fupport  of  the  rule,  relied  upon  the  words  of  the 
5  Geo.  2.  c.  27.^  4.  and  the  conftant  practice  of  the  Court  ante^ 
cedent  to  the  cafe  oi Sumner  v.  Brddyin  179I9  i  i/.  BL  630.; 
with  refpe6t  tp  which  caie  he  obferved,  that  as  tHe  proceedingl 
there  appeared  by  the  report  to  havebewfoundediipbu  aqcdgi* 
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U9I  clau/iimjregit,  theftatute  did  not  ^ply,  and  added,  that  as      '  >8oo. 

the  Defendant,  after  having  received  notice  to  appear  at  the      ^ 

return,  could  not  be  in  contempt  until  the  quarto  diepqft^  he        "««J«>' 
would  be  deprived  of  the  latitude  which  the  law  allows,  if  the      Chapman. 
Plaintiff  were  permitted  to  give  notice  for  him  to  appear  on  that 
very  day  upon  which  if  he  does  not  come  in  he  will  be  in  con- 
tempt. %  *^ 

The  officers  reported  to  the  Court,  that  upon  fearch  made  it 
appeared  that  the  procefs  in  Sumner  v.  Brady  was  a  common  capias, 

Runnington  Seijt.  in  ihewing  caufe  relied  on  the  authority  of 
Sumner  v.  Brady^  and  adopted  the  reafoning  there  made  ufe  o^ 
that  the  quarto  die  pq/l  \&  to  be  confidered  as  the  effe6lual  return 
day,  and  that  the  notice  would  be  equally  good  whether  the  re- 
turn day  or  the  quarto  die  pq/l  were  inferted. 

Lord  Eldon  Ch.  J.  upon  the  argument  inclined  to  think  that 
it  was  impoflible  for  tlie  Court  to  hold  that  the  notice  would  be 
equally  good  either  way,  for  that  the  words  of  the  a6l  of  parlia- 
ment muft  be  taken  to  mean  one  day  or  the  other;  and  if  thefum* 
mons  in  this  cafe  was  good,  a  notice  in  which  the  words  of  the 
aA  were  flriftly  followed  and  the  return  day  inferted  mufl  be  bad* 

On  this  day  His  Lordfhip  faid :  —  We  underftand  that  the 
pra3;ice  of  the  Court  has  been  to  fupport  notices  fimilar  to  the 
prefent.  If  that  had  not  been  the  pra£Uce  I  fliould  have  enter- 
tained doubts  upon  the  cafe.  My  brothers  however  are  difpofed 
to  think  that  in  future  at  leafl  that  praftice  ought  to  be  altered, 
and  that  thofe  notices  will  be  more  conformable  to  the  aft  of 
parliament  if  they  are  drawn  up  according  to  the  pra6lice  which 
exified  previous  to  the  cafe  oi Sumner  v.  Brady.  We  defire  there-  ,- 

fore  it  may  be  underflood  that  the  Court  now  orders  that  in 
future  the  return  day  be  inferted  in  the  notice. 

Pa^  Curiam^  Rule  difcharged. 


1 


Holland  v.  White.,  isr<w.a8th. 

N  this  cafe  the  fon  of  the  PlaintifTs  attorney  was  prefent  in  if  ihe  rule  of 
Court  when  the  bail  juftified,  but  the  PlaintifPs  attorney,  ^^^^ft^^'i'^ 
not  having  been  ferved  in  time  with  a  rule  allowing  the  juftifi-  the  PlaintMr*! 
cation,  took  an  afDgnment  of  the  bail-bond  and  proceeded  SS^^^/f 
thereon.     To  fet  afide  this  affignment  and  the  proceedings  mentofthebeil 

thereon  a  rule  nij  was  obtained ;  hTiZi^irrfW 

z  3  Againft  judificitioQ. 


* .  A 
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1 8oo.  Againft  which  Runnington  Serjt  now  fliewed  cauft,  luad  dtdl 

— The  King  v.  The  SherifqfMiddlefex,  4  T.  B.  493.  tttid  Bobertsr. 

Holland     Gilbert^  E.  34  Gw.3-  C.  B.  to  flicw  that  the  rule  allowii^  the 
Write,      juftification  miift  be  a6laaUy  ferved  although  the  Plaintiff's  at^- 
tomcy  be  prefent  at  the  juftification^ 

Clayton  SerjU  was  proceeding  to  fupport  the  role  nj^  and 
obferved  that  no  fraud  had  been  pra6lifed  on  the  revenue  (a), 
inaiinuch  as  the  rule  had  been  a£lually  drawn  tq),  though  not 
ferved  in  time. 

But  TTie  Court  on  reference  to  the  officers  finding  the  pra&ice 
to  be  as  ftated  on  the  part  of  the  Plaintiff,  and  that  it  proceeded 
not  only  on  the  ground  of  prote6ling  the  revenue,  but  alfo  on 
the  notion  that  the  Defendant  muft  be  taken  to  have  waved  hk 
juftification  unlefs  he  Ibrve  the  rule  for  the  allowance. 

Difeharged  the  Rule. 

_  _  1 

(a)  In  The  King  v.  The  Sheriff  •/  Mtiilefex  the  Coun  iUd  they  were  bound  to  t«kf 
eire  that  the  revenue  was  not  defrauded. 


TIJE  END   OF  MICHAELB^AS  TERM. 


/     ' 
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In  the  Forty-firft  Year  of  the  Reign  of  George  IIL 


Hill,  one,  &c.  v.  Humphreys. 


yam,  2yth, 

II  £afl,  a86. 
la  £aft^S73, 


•T«HE  PlaintilF  in  this  cafe  having  brouglit  an  allien  to  recover  l>eiivery  of  an 
-^ '  the  amount  of  a  bill  for  bufinefs  done  by  him  as  attorney  to  the  ^mpting. 
the  Defendant,  the  cau(c  came  on  to  be  tried  before  Lord  Eldxm  *>?"^«  ©^  *»» 
Ch.  J.  at  the   Wejlminfier  Sittings  after  laft  Michaelmns  Term,  before  the  coin* 
On  the  part  of  the  Plaintiff  it  was  proved,  that  a  month  before  the  '"•"^•"*^®^ 
commencement  of  the  a^ion,  a  copy  of  the  bill  figned  according  thebiU,  is  not  t 
to  the  ftatute  had  been  left  at  the  Defendant's  compting-houfe.  SJIJ^j^  ^^e*^ 
Upon  this  His  Lordfhip  nonfuited  the  Plaintifl^  obferving,  that  as  sGm.  a.  e.  33. 
the  Stat.  2  Geo.  2.  c.  23.  requh-es  that  the  bill  flioiild  either  be  de-  ?f  *nj»«o«?»cy 

^         *■  ^  .  ^  introduce  into 

livered  to  the  party  perfonally,  "  or  Ipft  at  his  dwelling  or  laft  his  biu  certain 
**  place  of  abode"  a  month  before  the  commencement  of  the  wi^'^ij""^^ 
a6lion,  the  terms  of  that  a6t  had  not  been  complied  with  by  a  fional  capacity 
deUvery  at  the  compting-houfe  of  the.  Defendant  Liberty  how-  t^tx^y^i^^^ 
ever  was  given  to  the  Plaintiff  to  move  that  the  nonfuit  might  the  terms  of  the 
oe  lei  anae.  .^j  ^  ^^  ^^.^ 

upon  tlie  biU 
fail  becaule   it  was  not  properly  delivered  according  to  the  dire^ons  <  of  the  fbrute  he  nuft  fiul 
altogether,  and  will  not  be  allowed  to  recover  for  fuch  item*  only.— ^«r#,  Whether  the  (ame  ruU 
f^Mld  not  preraii  if  ftick  items^  were  not  at  all  connected  with  his  prbftlfioiul  capacity. 


z  4 


The 
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1 80 1.  The  counfel  for  the  Plaintiff  did  not  think  it  Worth  while  to 

T"      controvert  the  above  decilion ;  but  having  afterwards  dilcovered 

that  the  bill  contained  two  items  which  could  not  be  confidered 
HuMiB?.Eirs.    as  "  fees,  charges,  or  difburfements  at  law,  or  in  equity,"  within 
the  meaning  of  the  ftatute,  viz.  9/.  for  cofts  paid  upon  a  difcon- 
tinuance,  and  2L  1 35.  4(L  for  preparing  a  cafe  and  laying  it  be- 
fore a  fpecial  pleader ;  they  obtained  a  rule  to  fliew  caufe  why  a 
verdi6l  fhould  not  be  entered  for  the  PlaiijitifFfor  thofe  two  fums. 
S/iepherd^  MaiJIiaUy  and  Vaiighan^  Serjts.  in  fupport  of  the 
rule  contended  that  the  items  in  queftion  not  being  taxable,  the 
FlaintiiF  was  tlierefore  intitled  to  recover  upon  them  without  the 
previous  delivcrj'  of  a  bill ;  that  although  they  might  have  become 
'  the  fubjetSl  of  taxation  if  inferted  together  with  taxable  items  in  a 
bill  which  had  been  regularly  delivered,  yet  as  the  ground  of  the 
defence  in  tliis  cafe  was,  that  no  delivery  had  been  made,  it  wa» 
not  competent  to  the  Defendant  to  fuy,  that  the  bill  had  been 
delivered  for  the  puipofe  of  rendering  thefe  items  fubje£i  to 
taxation,  but  that  it  had  not  been  delivered  for  the  purpofe  of 
defeating  the  Plaintiff's  right  to  recover  upon  it.     They  cited  a 
cafe  of  Lloyd  v.  Mead^  cai\  Buller  J,  Eajler  1787,  which  was  an 
a6lion  by  the  folicitor  to  a  commiffion  of  bankrupt  for  the  amount 
of  his  bill ;'  the  defence  was,  that  no  bill  had  been  delivered,  but 
it  appearing  that  the  bill  among  other  items  contained  one  <rf 
7/.  1 05.  for  money  paid  to  the  meffenger,  Buller^  J.  held,  that  the 
l^laintiff  was  entitled  to  recover  upon  that  item  ;  for  although  the 
money  was  expended  becaufe  he  was  attorney,  yet  he  ^d  not 
expend  it  as  attorney.  They  alfb  relied  on  Miller  yeTcncers^  Peakc^ 
N.P.  Cajls^  102.  where  Lord  Kenyan  allowed  the  Plaintiff  to  give 
evidence  of  conveyancing  bufinefs,  though  he  was  precluded  from 
recovering  upon  the  reft  of  his  demand,  on  account  of  having 
omitted  to  deliver  a  bill  according  to  the  ftatute. 

Cockell  and  Bs/l  Seijts.  after  iniifting  that  as  the  point  was  not 
made  at  the  trial  it  could  not  now  affe6l  tlie  nonfuit,  urged  that  it 
was  not.competent  to  the  Plaintiff  to  fever  his  demand ;  that  a? 
One  part  of  it  confifted  of  taxable  matter,  the  whole  became  fub- 
je6l  to  the  jurifdiftion  of  the  prothonotary,  and  that  the  Plaintiff 
therefore  could  not  recover  upon  luiy  part  witliout  a  previous 
delivery  of  a  bill  under  the  ftattite.  They  cited  JVinter  v.  Payiie, 
6  Term  Rep.  645.  in  which  it  was  admitted,  that  if  any  on^  itm 
of  the  bill  was  taxable  the  Plaintiff  muft  fail  in  toto.  fince  no  biD 
had  been  delivered  according  to  the  ftatute:  and  alfo  a  c^(q  of 

BentOH 
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Benton  v.  Garcia^  cor.  Heathy  J.  Spring  affizcs  for  Kingjlon  1 8oo«         if  80 1 . 

vrhere  the  Plaintifi'  having  delivered  a  biii  containing  fbme  items 

which  were  taxable,  and  fbme  which  were  not,  brought  his  a£lion 

before  a  month  had  expired  from  the  delivery,  but  the  learned    Homphreti. 

Judge  held  that  the  Plaintiff  could  not  recover  for  any  part. 

Lord  Eldon  Ch.  J. — In  this  cafe  the  queftion  does  not  arife 
on  the  payment  of  money  for  the  Defendant's  ufe  refpeAing 
which  the  Plaintiff  was  not  called  upon  to  exercife  his  Ikill  and 
knowledge  as  attorney ;  but  it  arifes  upon  the  pajTnent  of  certain 
fums  refpe6ling  which  the  Plaintiff  was  called  upon  as  attorney 
in  a  cauie  to  exercife  his  judgment  and  advife  bis  client*     The 
rule  which  has  been  adopted  concerning  charges  for  convey**, 
ancing  either  ftands  upon  no  principle,  or  it  decides  this  cafe. 
The  expences  of  conveyancing  as  fuch  are  not  taxable :  they  are 
not  to  be  confidercd  as  "  fees,  charges,  or  diiburfemcnts  at  law  . 
or  in  equity ;"  but  if  one  fingle  item  which  may  be  fb  coufidered^ 
though  to  the  amount  of  35.  ^d.  only,  is  to  be  found  in  the  bill, 
the  Plaintiff  cannot  recover  for  the  conveyancing  without  a  de- 
livery of  fuch  bill ;  for  in  fuch  cafe  the  charges  for  conveyancing 
&11  within  the  rule .  of  the  ftacute.     And  on  thefc  principles ; 
namely,  that  what  is  paid  for  conveyancing  is  paid  in  the  cha- 
ra£ler,  apd  in  the  exercife  of  the  duties  of  an  attorney;  that  a  per- 
ibn  fhall  not  i^lit  the  demand  which  he  has  in  the  chara6ler  of  an 
attorney ;  and  that  the  flatute  attaches  upon  the  whole  demand 
which  he  has  in  that  chara£ier.  If  that  be  fb,  how  are  the  charges 
of  conveyancing  to  be  diflinguifhed  from  the  two  items  in  the  pre- 
ient  cafe.  In  the  cafe  of  Miller  v.  Towers^  as  no  bill  liad  been  de- 
livered the  Plaintiff  was  not  allowed  to  recover  the  cofls  out  of 
pocket ;  but  as  no  bill  had  been  delivered  Lord  Kenyan  felt  hioir 
felf  at  liberty  to  confider  the  demand  fer  conveyancing  in  the 
nature  of  a  demand  made  in  an  a£iion  for  conveyancing  only. 
Had  any  bill  been  delivered  the  cofls  out  of  pocket  would  have 
appeared  upon  the  face  of  that  bill,  and  thefc  cofts  being  taxable, 
the  expences  of  conveyancing  contained  in  the  fame  bill,  muft  ac^ 
cording  to  all  the  authorities,  have  followed  the  fame  fate.     I  do 
not  enter  into  the  queftion,  whether  if  any  items  not  connected 
with  the  profeffion  of  an  attorney  had  been  included  in  this  bill, 
the  Plaintiff  would  have  been  precluded  from  recovering  upon 
them.     Perhaps  however  we  fhould  not  feel  great  difficulty  in 
holding,  that  an  attorney  who  inferts  his  whole  demand  upon  his 
client  in  a  bill  containing  taxable  items,  fhall  be  taken  to  agree 
that  he  will  not  bring  an  a£lion  upon  any  .part  of  fuch  demand 

'    until 
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i8oi.       until  the  bill  has  been  delivered  a  month.     Had  the  point  mm 

'—"^     made  been  taken  at  the  trial,  I  fhould  have  thought  myfelf  bound 

^  to  hold  that  thefe  were  items  fit  to  be  inferted  in  a  taxable  bill, 

HoMPHfSTt.    and  that  as  the  bill  was  not  properly  delivered  they  muft  be 

nonfuited  upon  the  whole  contents. 

Heath^  Rook£,  and  Chambre,  Juftices,  concurring. 

Rule  difcharged. 


7m.  t7th. 
U  ^.  346. 

trr/.?y*«*'^*  AsTLEY  V.  Frances  Weldon. 

435- 

Byarticleiof  ASSUMPSIT.  The  declaration  ftated  an  agreement  bet^^^eenw 
2t'^ihe*PWn-  Plaintiff  and  the  Defendant,  whereby  the  Plaintiff  in  con- 

tiff  and  Defend^  fiderationof  thefervices  of  the  Defendant  thereinafter  mentioneil, 
«^thr«ir'tor**  agreed  to  pay  her  during  the  term  of  three  years  the  finn  of 
tb6  former  that  iZ.  1 15.  6d.  per  week,  and  to  pay  her  travelling  expedcei 
^^hittw  fo  ^  ^^  removal  at  the  ulual  feafbns  of  the  year  fit)m  the  V^tisH' 
nucb/ri'  tiff's  Theatres  in  LondoHj  Liverpool^  and  DMtn^  or  eliewheit^ 

fom  «  hu^^the-  ^^^  *^^  except  her  extra  luggage,  which  was  to  be  paid  forhjf 
•tres,  with  her  iierielf;  and  the  Defendant  in  confideration  of  fitch  weekly  falaiy 
w  rf^emwlflS  agfeed,  that  Ihe  would  during  the  faid  term  of  three  years,  ^^Mtlie 
from  one  theatre  ufual  and  accufliomed  tinie  or  times  in  each  day  and  at  all  odidr 
cepir^/rJ  "g-  Faroes  wh«i  required  by  the  Plaintiff  or  his  affigns  to  the  beft  rf 
gage;  and  on  the  ^er  judgment  powerand  abilitydo  and  perform  on  the  refpeAitt 
fondant!  that  ihe  theatres  of  the  (aid  Plaintiff  all  and  every  fuch  matters  and 
ihould  perform  things  as  might  fi-om  time  to  time  be  required  of  her  as  a  per- 
fuch  things  as  former  or  otherwife  by  the  laid  Plaintiff  or  his  affigns  in  die 
ihefliouM  bere*^  foveral  public  performances  to  be  fix)m  time  to  time  exhflnted 
Plaintiflf?and*at-  OH  the  fevcnd  fiiages  of  the  re(pe£live  the^res  of  the  fidd  Plainliff 
tend  at  the  the-  either  ih  England  Ireland  or  Scotland  when  and  as  often  as  need 
ufual  howf  on  or  occafion  ihould  be  or  require  and  when  dire£led  or  requl^fted 
"2  ""2^^  Aereto  by  the  faid  Plamtiff  or  his  affigns ;  he  the  faid  Plabtiff 
fait  or  be  fubl  Aereby  agi^ng  to  find  fit  and  proper  theatrical  drefles  for  die 
jea  to  fuch  occafion;  And  Ukewife  it  was  thereby  further  covenanted  and 
cftaUiOied  at  tlie  agreed  on  between  the  parties  aforefrndthatflie  the  faid  Defeildaot 
Aeatres,  and      fliould  and would  duriniT  the  fidd  term  thereby ainreed  on ovei*and 

be  at  the  the-         .  t         ^    x        -*        a  1  *»i  « 

atre  half  an        above  the  iiiiial  alid  cuftdmary  hours  of  attendance  and  on  uxj 

hour  before 

the  performaocet  begin  and  abide  by  the  regulations  of  the  theatres  and  pay  all  fines ;  and  it  w^i  a^TN^ 


by  both  parties  thit  **  eithet  of  them  negleding  to  perfbttn  that  agreement  (hould  pay  to  tm  Mn 


Sool."  Affuwtftpt  upon  this  agreement  Aaaiig  femal  btetches,  and  coDcludipg  to  the  Haifltiirs 
damage  of  oooU- Held  that  the  fum  meotioned  in  the  agreement  was  in  the  nature  of  a  penakyt 
aot  of  li^ated  dtlMgtI. 

aneigent 
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emergent  occafion  cttend  as  well  at  affift  at  either  of  the  laid 
theatres  of  the  iaid  Plaintiff  in  forwarding  the  ieveral  perform- 
ances as  well  as  attend  all  rehearfals  at  llie  re(pe£liYe  theatres 
of  the  faid  Plaintiff  or  fubje6i  herfelf  to  the  paymetit  of  the  fines 
and  forfeitures  eilablifhed  in  the  refpeAive  theatres ;  And  alfb 
that  the  faid  Defendant  fhould  and  would  on  every  night's  pub- 
lic performance  at  the  re^e6live  theatres  and  before  the  per-. 
formance  attend  and  be  there  at  leafl  one  half  hour  before  (udb 
public  performance  fhould  begin  unlefs  permiffion  fhould  be 
had  and  obtained  from  the  faid  Plaintiff  or  his  afBgns  in  writing 
to  the  contrary ;  And  alio  that  the  faid  Defendant  fhould  in  all 
things  conform  to  and  duly  comply  with  and  abide  by  the  Seve- 
ral rules  and  regulations  of  the  refpe6live  theatres  in  every 
refpe£t  in  common  with  the  feveral  performers  employed  therein  9 
and  likewife  pay  all  fine  or  fines  that  might  become  due  and 
payable  by  means  of  any  forfeiture  or  other  ihatter  caufe  or  thing 
whatfbever;"  Provided  that  the  Plaintitf  fhould  have  po^er  to 
determine  the  agre^nent  by  notice  in  writing,  and  that  if  any  of 
his  theatres  fhould  be  fhut  on  particular  occafions  therein  fpeci" 
fied  or  the  Defendant  fhould  be  prevented  from  attending,  tiie 
Plaintiff  fhould  be  at  liberty  to  dedu6l  a  proportionaUe  part  of 
her  falary,  and  that  if  the  Plaintiff  fliould  be  minded  to  fiiut  up 
his  theatres  fodner  than  the  ufual  feafbn,  for  a  period  not  ex- 
ceeding a  month,* he  fhould  be  at  liberty  to  flop  the  Defendant^ 
ftkry,  fhe  being  at  liberty  to  perform  elfewhere;  but  diat  if  either 
of  his  theatres  fhould  remain  fhut  for  more  than  a  m(»ith  durillg 
the  ufual  feafon,  then  the  agreement  fhoukl  beat  an  end;  ^^And 
laftly  it  was  thereby  agreed  on  by  and  b^twem  the  fhid  parties 
that  either  of  them  negle6iing  to  perform  that  iigreefnent  accord- 
ing to  the  tenor  and  efiect  and  the  true  int^t  and  meianilg 
thereof  fhould  pdy  to  the  other  of  them  the  full  lum  of  20o2.  iX 
hiwifal  money  of  Great  Britain  to  be  recovered  in  Any  of  his 
majefty's  courts  of  record  at  We/lmin/ler"  The  decllMrfiti<Mi  then 
ftated,  that  in  confidetaiion  thut  the  Plaintiff  had  undertakcd 
to  perform  all  things  in  the  faid  agreem^it  on  his  part  to  beper* 
formed  the  Defendant  undertook  to  pedoftm  all  thii^  tberdn 
on  her  part  to  be  performed,  by  virtue  of  which  agreement  the 
Defendant  was  afterwards  received  into  the  Phunt^s  fetviee  on 
the  t^rms  therein  mentioned.    It  then  averred,  that  althoi^h 
the  Plaintiff  WHS  willing  that  the  Defendant  fhould  remain  in 
Mi  fbidc6  during  the  whole  tertnatod  hid  ptrfonuid  everything 
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1 80  f.        on  his  part  to  be  performed  yet  (protetling  that  the  Defendani 
,  had  performed  nothing  on  her  part  to  be  performed)  the  De- 

^"         fendant  did  not  during  fuch  part  of  the  faid  term  of  three  year» 
WzLDON'.      as  wa6  then  elapfed^  at  the  ufual  and  accuftomed  times,  &c  (in 
the  words  of  her  agreement)  perform  at  the  PlaintifTs  theatres, 
but  on  the  contrary  thereof  on  &c.  at  &c.  refufed  to  perform  fuch 
things  as  were  exhibited  on  the  ftage  of  one  of  the  theatres  in 
the  ikid  agreement  mentioned,  to  wit  &c.  notwithftanding  the 
Plaintiff  had  provided  proper  theatrical  dreffes,  contrary  to  the 
form  and  effect  of  the  iaid  articles  of  agreement  and  the  promife 
and  undertaking  of  the  faid  Defendant  ib  by  her  made  as  aforefidd 
and  in  breach  and  violation  thereof;  And  further  that  the  De- 
fendant did  not  attend  at  the  reipe£li  ve  theatres  half  an  hoar 
before  the  relpe6live  performances  began,  but  on  the  contrary 
refiifed  to  attend  and  abfented  herfelf  without  leave,  contraiy  to 
the  form  and  effe£l  &c.;  And  further  that  the  Defendfmt  volun- 
tarily withdrew  herfelf  from  the  fervice  of  the  Plaintiff  for  a  long 
time  during  which  (he  refuied  to  perform  at  his  theatres  in  the 
public  performances  which  were  legally  exhibited  during  that 
period,  contrary  to  the  fonn  and  effe^  &c.     '^  By  means  of 
which  faid  premifes  and  by  force  of  the  articles  of  agreemoit 
'         and  the  promife  and  undertaking  of  the  Defendant  fb  by  her 
made  as  aibrefaid  fhe  became  liable  to  pay  to  the  Plaintiff  the 
fum  of  20o/.  in  the  faid  articles  mentioned,"  of  which  fhe  had 
notice  and  was  requefted  to  pay,  but  refufed  &c.  to  the  Plain- 
tiff^s  damage  of  200/. 
JPlea,  Non  ajfumjifit. 

The  caufe  was  tried  before  Lord  Eldmi  Ch.  J.  at  the  WeftminfiiT 
Sittings  in  lait  Trinity^  Term,  when  the  agreement  having  been 
proved,  and'that  the  Defendant  abfented  herfelf  from  the  theatre 
and  evidence  having  been  adduced  to  fliew  that  by  the.  regula- 
tions of  the  theatre  the  performers  are  fubje£i;  to  certain  finall 
fines  for  late  attendance,  inebriety,  &c.,  a  verdi6t  was  found  for 
^  the  Plaintiff  with  20/.  damages;  but  liberty  was  referved  to  the 

Plaintiff  to  enter  a  verdi6l  for  200/.  if  the  Court  fhould  be  of 
c^inion  that  the  fum  of  200/.  mentioned  in  the  agreement  was  to 
be  confidered  xp.  the  nature  of  liquidated  damages. 

A  rule  nifiiox  that  purpofe  having  been  obtained  accordingly, 

Shepherd  and  BeJU  Serjts.  now  argued,  in  fupport  of  the  rule^ 

that  it  iqppeared  from  the  tenor  of  the  articles  to  have  been  the 

intention  of  the  parties  that  the  200/.  fhould  be  confidered  at 

liquidated  damages;  that  in  thofe  Cafes  where  particular  fines  were 

imp(^ 
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impofed  bythe  lawsof  the  theatre,  thofe  fines  were  to  beconfidered  .  i8oi. 
as  the  damages  agreed  to  be  paid;  but  for  thebreach  of  the  articles 
in  every  other  inftance,  the  fum  of  200/.  was  agreed  to  be  paid, 
without  regard  to  the  quantum  of  injury  which  the  particular  Wildon. 
breach  might  have  created ;  that  thefe  articles  refembled  fome 
A£is  of  Parliament  in  which  ipecific  penalties  being  impoled  in 
particular  daules,  and  a  general  penalty  given  at  the  end,  the 
general  penalty  operates  upon  all  breaches  of  the  a£l  to  which 
no  ipecific  penalties  have  been  annexed ;  that  inf  many  ca£es  it 
might  be  advantageous  to  the  Defendant  that  the  (iun  of  200L 
fhould  be  coniidered  as  liquidated  damages,  fince  it  might  be 
worth  while  for  her  to  pay  that  fiim  in  order  to  be  releafed  from 
her  engagement,  whereas  if  it  were  not  fo  confidered  it  would  be 
impoilible  for  her  to  quit  the  PlaintifPs  fervice  without  being 
liable  to  a  new  a£tion  for  eveiy  day's  abfence ;  and  that  it  appeared 
from  the  nature  of  the  agreement  to  have  been  the  intention  of  the 
parties  that  upon  pajrment  by  either  of  them  to  the  other  of  200/L 
they  ihould  be  releafed  altogether^  they  cited  the  opinion  of 
Lord  SomerSj  mentionedPrec.inChan.  487.  ^'thatwheretheparty 
might  be  put  in  as  good  a  plight  as  where  the  condition  itfelf  was 
liter^UyperformedjtheretheCourtofCAan^^/^ouldrelievethougk 
the  letter  of  it  were  not  ftriftly  performed,  as  payment  of  money  .    ^ 

&c,  but  where  the  condition  was  collateral  and  no  recompence  or 
value  could  be  put  on  the  breach  of  it  there  no^elief  could  be 
had  for  the  breach  of  it;''  and  relied  upon  the  following  cafes»- 
viz.  Pan/bnby  v.  AdamSy  6  Bronxm  Pari.'  Cqf.  417.  where  it  was 
covenanted,  that  if  the  tenant  failed  to  refide  on  an  eftate  in  Ireland 
leafed  to  him,  his  rent  fhould  rife  from  125/.  to  150/.  and  it  was 
decreed  that  the  25?.  additi(Hial  rent  was  to  be  confidered  as 
liquidated  damages;  Bolfe  v.  Peter/bn^  6Br(/am  Pari.  Cqfi  470. 
Irher^the  fame  do6lrine  wa^  laid  down  re^ieAing  a  covenant 
that  the  tenant  fhould  pay  5/.  per  annum  for  every  acre  broken 
up  and  converted  into  tillage;  Lame  v.  Peers,  4  Burr.  2229.  where 
the  fame  was  holden  of  a  proinife  to  pay  1000/.  if  the  Defen-- 
dant  married  any  woman  except  the  Plaintiff;  and  Fletcher  ▼. 
Dyche',  2  Term  *Btep.  32.  where  the  Haintiff  having  agreed  to 
perform  certain  work,  and  thai  if  he  did  hot  do  it  ip'a  oertain 
time^  he  fhould  <^  forfeit  aiid  pay  to  the  Defendant  tfaeiiiin  df  lot 
fbr  eveiy  week  after  the  time  agreed  upon,**  the  C!ourt  all6wed  the 
loLper  week  to  l)e  fit  off  by  the  Pefisadant  as  liquidated  da^ 

mages 
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1801.       mBgei^  ia  an  aSdon  on  a  bond  brought  againft  him  \^  dn 

Plaintiff. 

AtTLKT  VdUjghan  Serjt  cotUrh  obfervcd,  that  the  Plaintiff bv  affigning 

WcLDON.  ieveral  breachai  in  his  declaration  had  ihewn  that  heicnifideveii 
the  fum  contained  in  the  articles  in  the  nature  of  a  penaltjr  out 
of  which  l^e  was  to  recover  to  the  amount  of  the  injury  nfituallj 
fuftained ;  and  that  the  fame  appeared  from  the  articles  them- 
jfelves,  in  which  a  number  of  ftipulations  of  different  Aitpee^  at 
importance  were  inferted^  and  for  the  breach  of  which  very  ^ 
ferent  fums  muft  have  been  intended  to  be  paid :  he  mentioned 
Skman  v.  WaUer,  1  Brawn  Chan.  Cq/l  4i8.»  where  L.ord  Cha** 
^  cellor  Tkurhao  held  that  a  bond  having  been  entered  into  bjjr  Urn 
Plaintiff  to  the  Defendant  in  the  penalty  of  500/.  to  fecure  to  th? 
fiNrmer  the  uft  of  a  room  in  the  Chapter  CJcffee^houfe^  the  penal^ 
beMig  merely  to  fecure  the  enjoyment  pf  a  collateral  otgea»  in^ 
dung  but  the  damage  aAually  fuftained  by  breach  of  the  agre^ 
ment  could  be  recovered :  and  alfb  HarSf  v.  Martin^  ibid.  415^ 
iin  notis^  where  a  brandy  merchant  having  purchafed  of  hii  pv^ 
ner  the  good-will  of  the  fhop,  and  the  latter  having  entered  istp 
'  a  bond  in  the  penalty  of  600/.  not  to  fell  any  brandy  withinfiie 
ilMles  of  the  place,  on  payment  of  the  damage  aAuaVy  fuftained^ 
the  Plaintiff  was  reftrained  by  the  Court  of  Cfumcerjf  fixim  taldxi^ 
out  execution  for  the  penalty. 

Lord  Eldon  Ch.  J. — When  this  caufe  came  befinre  m»  it 
Nifi  PriuSf  I  felt  as  I  have  ofien  done  before  in  confideri^g  the 
various  cafes  on  this  head,  much  embarrafied  in  afcertainii^ 
the  principle  upon  which  thofe  cafes  were  founded:  but  it 
appeared  to  me  that  the  articles  ia  this  cafe  fiumifbed  a  more 
fatis&£iory  ground  for  determining  whether  the  fum  of  monegr 
therein  mentioned  ought  to  be  confide^red  in  the  nature  of  a 
penalty  or  of  liquidated  damages  than  niQft  others  whidi  I  had 
met  with.  What  was  urged  in  the  courle  of  the  lu^gonMitliis 
e^er  speared  ti>  n^e  to  be  the  cleareft  pidnciple,  xfiz^.  tlmt  whon^ 
^  doubt  is  ilated  whether  the  fiua  inserted  be  intendied  as  $ 
penalty  or  Qot>  if  a  certain  damage  1^  thm  that  fnia  ia  made 
payi^e  upou  tfa^  &^  c^  the  f^e  inftrum^ty^in  ca&  ijie  •& 
iptmded  Ua  b$  gixdubitcd  be  don^  th^t  fwn  fb«U  be  cQnftme^ 
to  be  a  pcmlty.  The  offeoSSbman  v.  W^lfAr  did  not  ftnd  ii 
used  of  tbi3  piw^plft:  for  there  by  the  very  form  of  tbe  inl^ 
ment  the  fum  aftpeared  to  be  a  penalty ;  in  which  cafe  a  Conit  of 
£quili^  could  never  consider  it  as  liquidated  damages^  but  muft 
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dire^  an  iffiie  of  quantum  damnificatm.  A  principle  has  been  liou 
laid  to  have  been  ftated  in  feveral  cafes,  the  adoption  of  which 
one  cannot  but  lament,  namely,  that  if  the  fum  would  be  v^' 
enormous  and  exceffive  confidered  as  liquidated  damages,  it  ihall  Wxlbok, 
be  taken  to  be  a  penalty  though  agreed  to  be  paid  in  the  form 
of  contra6l.  This  has  been  iaid  to  have  been  l^ated  in  Rolfe  y* 
Peterfon  where  the  tenant  was  reftrained  from  flubbing  up  tim- 
ber. But  nothing  can  be  more  obvious  than  that  a  perfbn  may  fet 
an  extraordinary  value  upon  a  particular  piece  of  land,  or  wood^ 
on  accotmt  of  the  amufement  which  it  may  afford  him.  In  this 
country  a  man  has  a  right  to  fecure  to  himfelf  a  property  i^  hii| 
amufements:  and  if  he  chufe  to  ftipulate  for  5/.  or  50/.  addi-r 
tional  rent  upon  every  acre  of  furze  broken  up,  or  for  any  given 
ium  of  money  upon  every  load  of  wood  out  and  flubbed  up,  I 
fee  nothing  irrational  in  fuch  a  contrail ;  and  it  appears  to  is^ 
extremely  difficult  to  apply  with  propriety  tlie  word  '<  exeeC- 
five"  to  the  terms  in  which  parties  choofe'  to  central  with 
each  other.  There  is  indeed  a  clafs  of  cafes  in  which  Courta 
of  Equity  have  refcinded  contra6U  on  the  ground  of  their  be* 
mg  unequal  It  has  been  held  however  that  m^re  inequality, 
b  not  a  ground  of  relief;  the  inequality  muft  be  ij  grof^  tjbiill 
a  man  would  ftart  at  the  bare  mention  of  it.  Neceffity  in  thefe 
cafes  feem  to  have  obliged  the  Courts  to  admit  a  principle 
Bearly  as  loofe  as  that  to  which  I  have  bdbre  alluded.  But  widi 
£efpe£l  to  the  cafe  oiPorybnby  y.  Adams  the  landlord  may  have 
iet  a  value  upon  the  refidence  of  a  particular  tenant  on  his 
eftate ;  and  why  fhould  he  not  upon  that  groimd  have  fUpulated 
that  if  fuch  t^iant  fhould  ceafe  to  refide  Xh&ce  his  rent  fhouU 
rife  to  150/.?  Both  in  Bclfe  and  Peter/im  and  in  Ponfbnbjf  ^v* 
Adams  I  fhould  have  faid,  that  what  was  matter  of  contni6t 
bottomed  on  a  good  confideration,  fhould  pot  be  looked  upon 
«a  pmalty,  but  fhould  be  confidered  as  rait  referved,  or  liqnipi 
dated  damages.  In  Ijcme  v.  Peers  it  is  quite  clear  that  tha 
breach  of  promife  of  marriage  was  to  be  compenfated  for  in  da^ 
i&ages:  it  was  a  contract  that  in  cafe  the  party  fisuled  to  perfom 
kia  proinife  he  fhould  pay  the  fiun  of  loooA  The  cafe  oi( 
PUicker  v.  Dycke  is  very  ftrongly  to  theprefent  purpofe.  Ik  that 
ca&  a  bcmd  in  a  peual  fum  was  conditioned  to  perfona  cotaitt 
work  within  a  certain  time^  or  topayio/.  for  every  week  beyond 
that  time.  The  10/.  ^^^  week  was  fecured  bythepenalt)rof  the 
bond:  and  to  have  faid,  that  one  term  of  a  contraA  iecured  by  a 
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1 80 1.  penal  fum,  ibould  alfo  be  a  penal  fum,  would  have  been  abfiird. 
Indeed  Lord  Hardwicke  in  Ray  v.  T/ieDttke  of' Beaufort  {a)  ww^ 
of  opinion,  that  a  perfon  wha  had  entered  into  a  bond  with  a 
WiLooN.  penalty  of  100/.  if  he  poached,  muft  have  paid  the  zoo/,  if  he 
had  committed  any  a£i  which  amounted  to  poaching.  But  ftp* 
pofe  the  Duke  had  taken  a  bond  in  a  penalty  of  100/.  withcwi-' 
dition  that  the  obligor  fhould  not  kill  a  partridge,  or  if  he  d^ 
that  he  (hould  pay  5/.,  in  that  cafe  it  is  moft  dear  that  the  5^ 
muft  have  been  confidered  as  liquidated  damages.  With  xeipeA. 
to  the  cafe  of  Hardy  v.  Marling  I  do  not  underftand  why  one 
brandy  merchant  who  purchafes  the  leaie  and  goodwill  of  a  ihop 
from  another  may  not  make  it  matter  of  agreement,  that  if  the 
vendor  trade  in  brandy  within  a  certain  diftance,  he  fliall  pqr 
600/.;  and  why  the  party  violating  fuch  agreement  Ihoald  not 
be  bound  to  pay  the  fum  agreed  for,  though  if  fuch  agreement 
be  entered  into  in  the  form  of  a  bond  with  a  penalty,  it  WMf 
perhaps  make  a  difference.  I  muft  wifli,  that  the  princiide  laid 
down  by  Lord  Somers  in  Prec.  in  Chan,  had  been  adhered  to. 
Let  us  then  fee  what  this  cafe  amounts  to.  It  was  ocmteiidfld 
at  the  trial  that  the  laft  claufe  is  not  in  the  form  of  a  penil 
bcmd.  It  is  thus,  "  and  laftly  it  is  hereby  agreed  that  either 
party  fitiling  to  perform  their  imdertaking  fhall  pay  to  the  odwr 
2oo^"  Primd  facie  this  certainly  is  c(mtra£i,  and  not  pemltf  ; 
but  we  muft  look  td  the  whole  inftrument.  In  confideratidn  oC 
the  Defendants  fervioes  the  Plaintiff  undertakes  to  pay  her 
i/.  115.  6d.  per  week,  and  alfb  her  travelling  expences.  It 
would  be  abfurd  to  hold  that,  becaufe  the  iL  1  is*  6d.  is  a  liqui- 
dated fum,  therefore  the  Plaintiff  could  not  be  called  upoa'far 
more,  and  yet  that  in  confeqii^ice  of  his  non-payment  of  the 
Defendant's  travelling  expences  he  fhould  be  liable  to  the  vdiob 
fum  of  200/.  becaufe  thofe  expences  are  not  afcertained*  Again^ 
there  are  many  inftances  of  the  Defendant's  mifconduA  whidi 
are  made  the  fubje6i  of  fpecific  fines  by  the  laws  of  the  theatre 
Are  we  then  to  hold,  that  if  the  De^xiant  happens  to  dfeod 
in  a  cafe  which  has  been  fo  provided  for  by  tho&  lawa  ihe  ifaiaD 
pay  only  2s.  6d.  or  55.,  but  if  Ihe  offend  in  a  cafe  which  hif 
not  been  fb  provided  for,  Ihe  Ihall  pay  200/.  ?  I  can  find  no- 
thing ,in  thefe  artides  which  can  fiuJsfy  my  mind  judiciaUji^ 
that  the  2qoA  is  to  be  paid  in  one  cafe  and  not  in  the  .oth€^« 
The  claufe  is  general  and  ccmtains  no  exception.     If  diit 
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be  io^  the  cafe  of  Fletcher  v.  Dyche  is  an  authority  ftrongly  in        i8ot. 
point     It  therefore  does  appear  to  me  that  the  true  effe^  of     — — - 
'thb  agreement  is,  to  give  the. Plaintiff  his  option  either  to  pro-       ^^^^^^ 
ceed  upon  the  covenants  toties  guoties^  or  upon  the  firft  breach      Wildow. 
to  proceed  at  once  fi>r  the  206L  out  of  which  he  may  be  fatisfied 
for  the  damage  actually  fuftained,  and  which  may  ftand  as  a 
fecurity  iiH*  future  breaches. 

Heath  J.-*I  am  of  the  iame  opinion.  It  is  very  difficult  to 
lay  down  any  general  principle  in  cafes  of  this  kind ;  but  I  think 
there  is  one  which  may  be  fafely  ftated.  Where  articles  contain 
^covenants  for  the  performance  of  feveral  things,  and  then  one 
large  fum  is  flated  at  the  end  to  be  paid  iqx>n  breach  of  per- 
foroxance,  that  muft  be  confidered  as  a  penalty.  But  where  it 
ip  agreed  that  if  a  party  do  fuch  a  particular  thing  fuch  a  fiun 
ihall  be  paid  by  him,  there  the  fiun  flated  may  be  treated  as 
liquidated  damages.  In  Roi^e  v.  Peterfon  it  was  held  that  the 
Aim  mentioned  was  in  the  nature  of  increafed  rent,  becaufe  it 
was  faid  that  the  tenant  was  liable  to  diflrefs.     But  if  the  tenant 

« 

had  only  covenanted  generally  not  to  cut  down  the  furzes  and 
at  the  end  of  the  leafe  a-  fum  of  money  had  ^n  inferted  to  be 
paid  in  cafe  of  breach  of  performance  of  the  covenants,  that  fum 
would  have  been  in  the  nature  of  a  penalty.  It  is  a  well  known 
rule  in  equity,  that  if  a  mortgage  covenant  be  to  pay  5/.  per  ^ 
cent,  and  if  the  intereft  be  paid  on  certain  days  then  to  be  re- 
duced to  4/.  per  cent,  the  Court  of  Chancery  will  not  relieve  if 
the  early  day  be  fufiered  to  pafs  without  payment;  but  if  the 
covenant  be  to  pay  4/.  per  cent,  and  if  the  party  do  not  pay  at  a 
certain  time  it  fhall  be  raifed  to  5/.  there  the  Court  of  Chancery 
will  relieve.  In  the  prefent  cafe^  by  the  laws  of  the  theatre^ 
the  Defendant  was  to  paya  fmall  fum  in  every  cafe  of  abfencc^ 
which  proves  that  the  fum  to  fecure  performance  of  the  articles 
mofi  be  confidered  in  the  nature  of  a  penalty. 

RoQKE  J. — The  determination  of  the  Court  in  conflruing 
this  inflmment  muft  be  guided  by  the  intention  of  the  parties. 
Now  it  appears  very  clearly  from  the  flipulation  that  fmall  fiuns 
of  money  fhould  be  paid  in  certain  cafes,  that  the  parties  opni 
fidered  the  larger  fum  as  a  pei^^.  The  cafe  oi  Fletcher  v. 
Dyche  is  very  ftrong  upon  thishead;  andisnot  to  bediftinguifhed 
firom  the  prefent  cafe.  « 

.  Ch AMBRE  J. — Though  this  in  point  of  form  is  an  a^ion  for 
ilamages,  yet  if  thepartiesaretobeconfideredas  haviiig  ftipulated 
foe  certain  damages,  the  jury  ought  to  have  been  directed  to      [  354  ] 
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iSoi.  find  damages  to  the  amount  of  the  whole  fum  €o  agi«ed  feri 
andtheefieAof  the  cafe  muft  have  been  the  fame  as  if  the  Hain* 
tiff  had  deplored  in  debt  for  a  penal  fiim.  The  jurifdiAion  ct 
WxLooiff.  Qnirts  of  Equity  in  relieving  on  penalties  is  of  very  hi^  anti« 
quity.  The  Lc^flature  has  now  adapted  this  praAice  and 
,  affords  the  fame  benefit  to  Defendants  in  a6lions  at  law :  and  it 
has  lately  been  fettled  that  it  is  not  matter  of  eleAlon  in  tba 
Plaintiff  to  proceed  under  the  ftatute,  but  tlmt  the  direAions  are 
compulfory,  and  mufl  be  purfued  {a).  The  queftion  is  then, 
what  is  the  fair  prefumablc  intention  of  the  parties  ?  i  do  not 
quarrel  with  any  of  the  cafes  which  have  been  cited.  A  man  in 
pofleBion  of  his  own  eftatc  may  fet  his  own  value  upon  the  view> 
the  timber,  or  other  ornaments  and  conveniences  of  the  eftatCi 
and  if  he  part  with  the  poffeffion,  be  may  part  with  it  on  die 
terms  that  the  tenant  fhall  cultivate  it  in  fiich  a  particular  way, 
^  byt  if  he  vary  firom  that  mode  of  cultivation  thai  fb  much  addi- 

tional rent  fhall  be  paid.  I  remember  that  the  cafe  of  Bot/e  v« 
Peterfon  was  not  thought  altogether  fadsfiiAory  at  the  time  wbea 
it  was  decided :  thou^  I  do  npt  feci  any  obje^ion  to  the  delei^ 
minatibn.  The  cafe  of  Xowr  v.  Peers  could  not  be  confidered 
as  any  thing  but  a  cafe  of  ftipulated  damages.  There  is  oae 
cafe  in  whidi  the  fum  agreed  for  mufl  always  be  confidered  ast 
penalty ;  and  that  is,  where  the  payment  of  a  fhiaUer  iiun  ii 
fecured  by  a  larger.  In  this*cafe  it  is  impoffible  to  garble  the 
covenants,  and  to  hold  that  in  one  cafe  the  Haintiff  fhall  re- 
cover only  for  the  damages  fuftained,  and  in  another  that  he 
fhall  recover  the  penalty :  the  concluding  claufe  applies  eqnaDf 
to  all  the  covenants.  If  any  thing  is  to  be  collc£ied  from  the 
form  of  this  declaration,  it  fliould  feenv  that  the  Plaintiff  meant 
to  fue  only  for  the  damages  a6);uaUy  fuftained.  If  he  had  de- 
clared in  debt  and  affigned  breaches  he  would  have  been  con- 
fidered as  having  made  his  ele6iion  to  proceed  under  the  flatnte^ 
and  by  varying  the  form  of  the  a6Uon  he  fhall  not  elude  the 
flatute.  I  rely  on  the  form  of  the  inflrument  and  on  the  ftatnte 
of  William.  With  refpeA  to  the  cafe  of  Hardy  v.  MatHn,  m 
which  I  was  concerned,  Lord  Mansfield  upon  the  trial  at  hm 
inclined  to  think  it  a  cafe  of  ftipulated  damages :  though  I  fte 
by  the  printed  Report  that  it  was  ccmfidered  ctherwife  in  the 

Court  of  Equity. 

Rule  difidiaiged. 

•{a)  See  XOist.  R^nmU,  5  Ttrm  Bef.  53^. and  Hardyw.Berth  5  Ttrm  ^6il 
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Whitburn  v,  Staines.  jcn.  ar7ih. 

ASSUMPSIT.  Thefirft  count  of  the  declaration  was  upon  an  itfeemithc 

award ;  which  was  followed  by  the  common  counts.  changcThe  «*««# 

Bayley  Seijt.  applied  for  a  rule  nifi  to  change  the  venue  from  ^" »"  *^*«>  ^^ 
Middlefex  to  Su/Jex ;  and  obferved,  that  although  in  a6tions  on  though  the  de- 
(bme  inftruments  the  Courts  had  refiifed  to  change  the  venue^  yet  <J«»"on  contaia 
that  in  the  cafe  ofPinkney  v,  Collins,,  i  Ta-m  Rep.  571.  where  the  counti.    Nor 
Court  refiifed  to  chancre  the  x)enue  in  an  a6lion  on  a  bill  of  ex-  T'^ '?!y?l?5* 

1  1/..  f^/»i»A  »  the  Planum  to 

change,  the  reafon  given  was,  that  inch  initruments  were  bofia  undertake  to 
notabilia  in  any  county,  which  does  not  apply  to  an  award.  gve  evidence  00 

Upon  this  Chambre  J*  read  a  manuicript  note  of  a  cafe  of  th«  award. 
Orme  v.  Almay^  B.  JR.  M.  26  Gech'^.  where  the  Court  refuFed  to 
change  the  vcnue^  the  a^on  being  on  a  note  to  pay  15/.  if  the 
Defendant  did  not  complete  his  contra£l  for  an  inn  purchafed  at 
an  au6lion,  which  was  not  a  negotiable  note. 

Bayley  then  urged  that  the  Plaintiff  ought  to  be  bound  to  con*, 
fine  his  evidence  to  the  count  on  the  award,  as  in  Maugir  v. 
HindSf  Barnes^  487.  erf.  3. ;  or  at  leaft  ihould  undertake  to  give  / 

evidence  on  that  count  at  the  peril  of  a  nonfuit,  as  in  The  Duke 
qfBedfordv.  Bray,  BajneSf  491,  ^^.3.;   for  unlefs  the  Court 
Ihould  put  Plaintiffs  under  thefe  terms,  they  would  always  be  at         ' 
liberty  to  lay  the  venue  where  tliey  ple^ifed,  hy  introducing  a 
count  upon  an  inftrument  which  never  exifted. 

JXe  Court  intimated  an  opinion  that  the  application  could  not 
iucceed,  but  offered  to  grant  a  rule  ni^, 

[Whereupon  Bayley  defired  to  take  nothing  by  his  mo tion^ 


Mann  v:  Sheriff.  7«/r.aSth. 

TH£  Defendant  in  this  cafe  was  held  to  ball  upon  an  affidavit  in  an  aiBdavitto 
made  by  the  Plaintiff  and  one  Robert  Geddes.  In  that  affi-  ^^^^^^J^^**?  , 

,  •'  ^  PlaintJD  deDoffd 

davit  the  Plaintiff  depofed  ^*that  at  the  time  of  making  the  that  at  the  time 

of  theaffignment 
thereinafter  mentioned,  the  Defendant  was  indebted  to  him  on  a  hill  of  exchange,  and  that  he  afterwardf 
afBf  ned  the  debt  by  indenture  to  A,  B,  C.  and  D.  in  truft.  A.  then  depofed  that  at  the  time  of  the  affi- 
davit being  made  the  Defendant  was  indebted  to  them  A»  B,  C.  and  D.  as  fuch  truftees  and  affignees  at  afore | 
faid.  Held  that  the  atfidavlt  was  infuiBcient,  becaufe  it  did  not  deny  that  the  debt  had  been  Cttiified  to  th« 
PUintiffbetween  the  afiignmeiit  and  the  time  of  the  affida?it  beipg  made.  But  a  fupplemental  affidatit 
allowed. 

AA  2  affigoment 
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1 80 1.        aflignment  hereinafter  mentioned  the  Defendant  was  juftly  in» 

'  debted  to  him  the  Plaintiff  in  the  fum  of  37/.  as  the  acceptor  of 

,^^^        a  bill  of  exchange  payable  to  the  order t)f  Thomas  Watjim  axA 

SuERiir.      duly  indorfed  to  the  Plaintiff,  and  that  the  Plaintiff  by  a  certain 

indenture  bearing  date,  &c.  affigned  the  faid  debt  among  divers 

other  debts  and  efie^U  to  the  other  deponent  Bobert  Geddts 

'    together  with  J.  i.,- J.  C,  W.M.^  andj.  i/.,  in  truft  for  the 

benefit  of  the  creditors  of  the  faid  Plaintiff."     Roba-t  Geddes 

then  depofcd  ^^  that  the  Defendant  is  juftly  and  truly  indebted 

to  him  and  the  faid  J.  L.y  J.  C,  W.  M.y  andt/.  H.  as  fuch  aflig- 

nees  and  truftees  as  aforefiud  in  the  iaid  fum  of  37/.  upon  and hj 

virtue  of  the  faid  bill  of  exchange  and  the  iaid  affignment^ 

Laftly,  the  Plaintiff  and  Geddes  depofed  ^^  for  themfdves  and 

each  of  them  that  no  tender  of  the  iaid  iiun  of  money  or  any  part 

thereof  hath  been  made  in  any  note  or  notes  of  the  Governor 

and  Company  of  the  Bank  oi  England  expreffed  to  be  payaUe 

on  demand." 

A  rule  ni/i  having  been  obtained  for  difcharging  the  De- 
foidant  upon  a  common  appearance ; 

Vaughany  Seijt  in  fupport  of  the  rule  contended,  that  it  ou^ 

to  appear  by  the  affidavit  that  the  Defendant  was  indd>ted  to 

the  Plaintiff  on  record  at  the  time  of  the  affidavit  made ;  wheren 

in  this  cafe  it  only  appeared  that  the  Defendant  was  indebted  to 

.  him  at  the  time  of  the  affignment. 

Bayleyy  Serjt.  contra  infifted  that  in  caies  like  the  prdent,  it 
was  quite  fufficient  if  the  aftignees  who  have  the  equitable  inte- 
reft  fwear  that  the  Defendant  is  indebted  to  them  as  iiich  affignees 
at  the  time  of  the  affidavit  made :  he<;ited  CreJweU  v.  t/ndl^ 
8  TVrmiZfp.  418. 

Lord  Eldon  Ch.  J.  iaid,  The  caie  of  CrefooeUy.  Laodli  u 
'  far  as  it  affefls  that  now  be&re  the  Court,  feems  to  have  been 
founded  upon  the  authority  of  fome  caies  of  legal  affigneei; 
which  cafes  do  not  appear  to  me  to  bear  any  analogy  to  it ;  ftr 
neither  in  Cre/well  v.  IxroeUf  nor  in  this  cafe,  could  the  adionbe 
brought  in  the  name  of  the  affignees.  Though  the  Plaintiff  in 
the  preient  initance  fwears  that  the  Defendant  was  indebted  tohim 
at  die  time  of  the  affignment,  yet  fubiequent  to  that  time  the 
Plaintiff  may  have  received  the  money  and  given  a  diicharge; 
and  coniequently,  it  is  poffible  confiftently  with  the  Plaintiff's 
affidavit  that  nothing  may  have  beep  due  at  the  time  of  thesf* 
fidavit  made.  If  however  the  Plaintiff  had  added  thatiiibieqaent 

to 
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to  the  alignment  nothing  had  been  paid  to  him,  ^e  affidavit        i8oi. 
would  have  been  fuffident. 

**  Bayley  then  applied  for  leave  to  file  a  fupplemental  affidavit  in 
order  to  make  that  addition  (a) ;  which  after  ibme  oppofition      Saxurr. 
was  granted. 

(m)  Vide  Garnbam  v.  ffammuui,  aattf  298. 


Mann 


Tipping  v.  Johnson.  y*.f.  aSth. 

A   Rule  having  been  obtained  by  Bayley  Seijt  calling  on  the  PlaindiFiiMy  Tm 
-^^  Plaintiff  to  fliew  caufe  why  the  execution  fued  out  in  tiii$  ^j-ff'^f  j;^ 
cafe  fhould  not  be  fet  afide  for  irregularity,  ift,  Becaufe  it  had  ney  from  the 
been  fued  out  after  fervice  of  the  allowance  of  a  writ  of  error;  ^ISTwiho^ 

2dly,  Becaufe  it  was  fued  out  by  an  attorney  different  ft*om  the^obctiuing  an 
one  who  had  been  attorney  in  the  caufe,  and  no  ojder  for  for^riMtht 
changing  the  attorney  had  been  obtained  {a) ;  aoonifly. 

Shepherdj  Seijt  as  to  the  firft  point  produced  an  affidavit 
ftating  a  declaration  of  the  Defendant,  that  the  writ  of  error  was 
fued  out  for  dday ;  and  was  proceeding  to  argue  on  the  fecond 
point,  '' 

When  Heath,  J.  laid,  that  it  i^peared  by  feveral  cafes  col- 
le Aed  in  RoL  Abr.  {p)  that  the  authority  of  an  attorney  deter- 
mines with  the  judgment,  and  therefore  no  order  to  change  the 
attorney  was  neceffary.   • 

Per  Curiam^  Rule  difchargcd  with  Cofts. 

(a)  8««  Reg.  Gen.  A.  D.   1654-  B.  R.    feire  facias  is,  that  any  one  might  fue  out   . 
y.  10.  CB.f.  13.  Kaye  v.  De  Mattes,  2  BL     or  pray  the  fiire  facias,  and  therefore  the 

1313.  and  Macpberfw  v.  Rfifoa,  Dou^.  old  attorney  might.    Ic  is  dllb  laid  down« 

%i  7.  that  the  attorney  after  judgment  miy  ac- 

(b)  VoL  I.  fd.  291.  M,     But  the  attor-  knowledge  (atisfa^ion  00  the  record,  upon 

ney  in  the  futt  may  fue  out  execution  receiving  the  money,  l  Rol  R^  366. ;  or 

within  a  year  after  the  judgment  without  even  without  having  received  tne  money » 

a  Dew  wamnt,  %  Infi,  378*  t  o^*  ^ue  out  a  J*^  Dodderi^e  uyd  the  deiicfj^ though  CoAa 

fcirefoicias  againft  bail,  and  pray  an  alia^.  thought  otherwife,  i  Rei.  Rep.  367.     In 

Burr  w.  Afwood,  i  Soli,  S9. ;  though  when  1  Ral  Ahr,  191.  /.  1O4  it  it  Taid  that   the  '  \ 
the  fare  facias  is  returned  there  muft  be  a  attorney  after  judgment  cannot  releale  da- 
new  warrant,  ibid.  Indeed  the  reafon  given  mages ;  but  in  Lamb  v.  HniUmfms,  i  Sstim 
ky  Hoh,  Ch.  J.  why  he  may  foe  out  the  89.  it  was  determined  that  he  might. 
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^^  '  Kerr  v.  Sheriff, 

If  the  writ  be  A  RuLE  titfi  was  obtained  in  this  cafe  for  entering  a  comnion 
^c  the  Deten.  XX  appearance  and  having  the  bait-bond  delivered  up  to  be  can- 
•*  in  a  certain  celled,  on  the  ground  of  a  variance  between  the  writ  and  the  de- 
Sfth^lf  aif?on  claration  ;  the  ac  etiam  claufe  of  the  capias  being,  that  the  Defen* 
promires/*  and  dant  ihould  anfwer  <^  in  a  certain  plea  of  trefpafs  on  the  caie  on 
£*  n  dir«  wr  promifes  to  the  damage  of  the  Plaintiff,  &c."  and  the  declaration 
goods  foM  and  being  debt  for  goods  fold  and  delivered  and  money  borrowed. 
JlSSI^or'-'^  Shepherd  Serjt  now  fliewed  caufe,  and  contended  that  Ac 

rowed"  the  '  G)iurt  would  look  to  the  affidavit  to  hold  to  bail,  to  fee  whether 
^m  thel)e-  .^^^  ^°^®  caufe  of  a6lion  had  been  purfued  in  the  declaration  as 
feodant  on  en.  that  for  which  the  Defendant  had  been  arrefted,  ftnd  that  the 
•wpwanw!'"*^  affidavit  in  this  cafe  being  "  for  money  lent  and  advanced"  the 

iame  caufe  of  a6lion  had  been  purfued;  he  admitted  that  if  the 
affidavit  be  for  trover  and  the  declaration  on  promifes  the  Court 
will  difcharge  the  Defendant  on  common  bail,  under  13  Gzr.2. 
Jl.  2.  rl  2,,  as  was  done  in  Tetlierington  v.  Geldings  7  T^rm  Hep. 
80. ;  and  that  on  the  fame  ground  proceeded  the  cafes  of  De  la 
Caur  V.  Read^  2  // •  BL  278.  and  Spalding  v.  Mure,  6  TermBq^. 
363.,  whereas  the  only  qu6flion  in  this  cafe  was,  whether  the 
Court  would  difcharge  the  Defendant  bccaufe  the  declaration 
was  debt  on  promifes  inflead  of  cafe  on  promifes, 

Faughany  Serjt.  cotitrd  obferved,  that  the  cafe  depended  on  the 
flatute  of  Car,  2.,  and  that  in  Lockmx)d  v.  HiU,  i  H.  BL  310. 
where  the  ac  etiam  was  cafe  oh  promifes,  and  the  declaration  was 
in  debt,  an  application  to  difcharge  the  Defendant  was  only  re- 
fiifed  becaufc  the  fum  fworn  to  was  under  40/. ;  in  which  cafe 
the  ac  etiam  not  being  neceffary,  the  variance  was  iwiTn^rW. 
He  cited  a  cafe  of  Baimes  v.  Trompaw/ky^  K.  B.  where  the  ac 
etiam  being  in  covenant,  and  the  affidavit  to  hold  to  bail  on  a 
foreign  charter-party,  the  Plaintiff  having  declared  in  debt  en 
the  charter-party  the  Defendant  was  difcharged  on  cammflo 
'  bail :  and  alfb  urged  that  if  in  thefe  cafes  the  Court  did  not  iiir 
terfere,  bail  would  be  made  liable  for  caufes  of  a6Uon  for  which 
they  did  not  mean  to  bind  themfelves. 

The  Court  obferved,  that  the  condition  of  the  bail-bond  ex- 
prefied  the  caufe  of  a6iion,  and  in  fo  doing  followed  the  words  of 
the  ac  etiam  claufe  literally,  and  that  there^re  if  the  Plaintiff's 

dedaratioD 
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declaration  varied  from  his  writ,  the  Pe&ndant  could  never  be       i8oz, 

iaid  to  be  condemned  in  the  aAion  mentioned  in  the  condition,  — > ' 

ib  as  to  charge  the  bail.  ^*** 

Per  Curiam^  Rule  abfblute.  (a)  S&zKKirw. 

(a)  Where  a  writ  is  fued  out  by  Pkin>  cutor ;  or  fue  out  a  writ  qmare  cloufumfn» 

tiflfs  as  execuCors»  and  a  declaration  Ts  after-  j^iV^and  decl.tre  in  trover ;  Per  Cur.  5  TVraa. 

wards  delivered  in   their  own    rigtit,  the  Ilf^.40%.   fiut  if  the  writ  be  in  debt  for  a 

Court  will  difcharge  the  Defendant  on  filing  fnm  certain,  and  the  declaration  in  debt 

common  bail.  Doitgiat  and  9tbtrs  v.  Irlam^  aifo  but  for  a  lc(s  fum,  the  Court  will  not 

8  Term  Rcf,  416.  So  if  Pbiottff  take  out  a  diCcharge  the  Defendant.   Turing  v.  Jones^ 

writ  in  his  own  name  and  declare  at  exe-  5  Term  Rep»  402. 


Hawkins  v.  Eckles,  Wilson,  Smith,  and  Routh.    Feb.  4th. 

Tj  EPLEviN  of  cattle. 

^^       I  ft,  The  Defendant  R(mth  in  his  own  right  and  the  other  In  an  avowry 
defendants  as  his  bailiffs  acknowledged  the  taking,  becaufe  the  ^f SJjJ^'i  JJ J^ 
Defendant  Routh  wa»  feifed  in  his  demefne  as  of  fee  of  and  in  a  whofe  eftate  he 
certain  mcfluage  wfth  the  appurtenances  fitiiate,  &c,  "  and  the  J***'  ^'^ 
laid  Bxmth  and  all  tliofe  whofe  eftate  he  now  has  and  at  theiam^  vfbereof^kc. 
time  when,  &c.  had,  of  and  in  the  faid  mefluage,  &c.  with  the  curto^"  o*hIv« 
appurtenances  from  time  whereof,  &c  have  had  and  have  been  Md  of  right  i&r. 
ufed  and  accuftomed  to  have  and  of  right  during  all  the  time  a^f^/i/tu^' 
afbrefaid  ouficht  to  have  had,  and  the  faid  iRouth  ftill  of  richt  ^  have  had  nd 
ought  to  have  common  of  pafture  in  and  througliout  the  feid  ^^^  totate 
place  in  iVhich,  &c  called,  &c.  for  two  cows  or  heifers  as  to  the  common  of  pd** 
faid  mefTuage  with  the  appurtenances  belonging  and  .appertaib-  /^'j^/,°'  j 
inir  :*'  they  then  acknowledf^ed  the  taking  of  the  catde  as  damaire  Held  bad,  and 
fealant,  and  prayed  a  return.  an^nt  ^  ,„ 

2dly,  The  Defendant  pleaded  by  way  of  juftification  "  that  the  •^ennent  of 
fiud  Routh  before  and  at  the  faid  time  when,  &c.  was  poffejjed  of  a  i?au  timeTof" 
certain  other  meffuage  with  the  appurtenances  fituate,  &c.  and  <h«  1^^- 
that  the  ^KARoidh  being  fo  pofieflfed  thereof  before  and  at  the  \^  repi^io  piei4 
laid  time  when,  &c.  was  lawfully  entitled  to  and  of  right  ought  ^y  'fay  of  jufti-  * 
to  have  had  common  of  pafture  in  and  Aroaghout  the  faid  j^oe  taking  that  he 
in  which,  &c.  to  depafture  the  fame  at  the  feid  time  wh«i,  &a  ^«^?^#^of « 
with  two  cows  or  heifers  as  to  the  feid  laft-mentioned  mefliiage  common  appur. 
with  the  appurtenances  belonging  and  appertaining."  They  then  ^f"*™V*!!ii***^ 

cettle  were  da- 
mage  (eafaut  on  the  common,  and  conclude  in  ber,  without  {laying  ft  ntum*  it  feenu  that  fuch  t  jjuesk 
ia  had. 
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sv^red,  that  the  oatde  were  damage  feafant,  €o  that  the  fiadl 
Mouth  conld  not  enjoy  his  common  tarn  ompZo  modes  and  tfaerafiiR 
thefaid  JBouth  in  his  awn  right  and  the  other  Defendants,  as  iSer* 
vants  of  the  laid  Bouthj  took  them  and  detained  them  as  a  dif* 
trefs  far  fuch  damage ;  and  concluded  by  praying  judgment  jf 
a£iiay  Sec 

3dly)  The  Defi^dants  alfo  pleaded  by  way  of  juftificatioiit 
that  the  Defendants  ff^l/bnaxid  Smithwerepqfeffid  of  the  fl^ 
in  which,  &c.  with  the  appurtenances,  and  biing  £o  poflefled 
thereof  the  faid  two  Defendants  in  their  own  right,  and  the 
other  two  as  their  fervants,  took  the  cattle  damage  feaiant;  con- 
cluding as  in  the  fecond  plea. 

The  Plaintiff  demurred  fpedally,  and  affigned  for  cadei^ 
^*  tliat  the  (aid  Defendants  have  not  (hewn  in  the  firft  avowiy 
and  cognizance  at  what  time  or  times  and  when  nor  for  wfast 
period  of  time  the  faid  Defendant  Rauth  is  entitled  to  common 
of  pafture  in  the  iaid  place  in  which,  &C  but  have  only  alleged 
that  he  has  common  of  pafture  in  the  faid  place  in  which,  &c 
generally  without  fpecifying  whether  he  has  common  every  year 
abd  at  what  period  of  the  year  or  how  otherwife,  fo  that  it  does 
not  appear  that  the  faid  Defendant  Rotdh  at  the  time  of  taking 
the  Add  heifers  had  any  right  of  common  in  the  laid  pUoe  in 
which,  &c*  And  alfo  for  that  iaid  Defendants  have  in  their  fidd 
fecond  avowry  and  cognizance  ftated  that  faid  De^dant  BtmA 
was  poSeSed  of  a  certain  meiTuage  and  as  fuch  was  lawfully  en- 
titled to  common  of  paflure  in  the  faid  place  in  which,  &c*  which 
allegation  is  too  general,  and  no  certain  iflue  can  be  taken  dther 
upon  the  poflefBon  of  faid  Defendant  Mouth  of  the  faid  mefloage 
or  upon  title  to  common  of  pafture  in  the  faid  place  in  whidb, 
&c.  And  aUb  for  that  it  is  alleged  in  the  laft  avowry  and  cogni- 
sance that  the  faid  Defendants  JVil/bn  and  Smith  were  paBkEU 
of  the  faid  place  in  which,  &c.  whereas  it  ought  to  have  b^en 
ftated  that  fome  perfbn  was  feifed  thereof  in  fee  and  deduced  a 
tide  to  the  &id  mefliiage  from  fiichperfon  to  the  faid  Defendants 
Wilfon  Bsadi  Smith,  And  alfo  for  that  the  fecond  and  Jail  avownes 
and  cognizances  begin  and  conclude  in  bar  of  the  aftion  infUad 
of  averring  and  acknowledging  refpe&ively  the  taking  of  die 
faid  heifers  and  praying  a  return  of  them.  And  alfo  for  ^hf>^  ill 
the  faid  avowries  and  cognizances  are  defe&ive,  uncertain,  and 
want  form,  &c.^ 

JVSib'iims  Seijt  in  fnpport  of  the  demurrer,  afier  fUting  it  to  k 
^  a  common  learning  that  avowries  muft  fhew  a  good  title  in 

otwtsbus 
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ommbwl*  fb  as  to  entitle  the  Defendant  to  a  return,  and  citing 
Ooodman  ▼•  jfyHngj  Ydo.  *  148.    Matihem  v.  Cdry,  Carth.  74.^ 
Salk.  107.  S.  C.  {and  BnHfs  caft^  7  Co.  23.,  was  proceeding  to 
aigue  on  the  jdeas,  ^ 

When  Vaughan  Serjt.  was  called  upon  by  the  Goort  to 
ftate  the  grounds  on  which  he  thought  the  demurrer  might 
be  refifted.  In  refpe£i  of  ^e  avowry  he  obferved, '  that  as  it, 
was  averred  that  the  avowant  and  all  thole  whoie  eftale  he 
had,  <^  from  time  whereof  the  memory  of  man  was  not  to  the 
contrary,"  were  accuftomed  to  have  a  right  of  common,  ^<  and 
during  all  the  time  afbrefaid"  of  right  ought  to  have  had  it,  it 
amounted  to  an  averment  that  the  avowant  was  entitled  to  com- 
mon at  all  times  of  the  year,  and  that  if  any  right  more  limited 
than  that  had  been  proved  at  the  trial,  the  avowry  could  not  have 
been  fupported.  As  to  the  pleas,  he  faid,  that  he  meant  to  con* 
tend  that  they  amounted  to  a  fu£Scient  juftification  of  the 
taking;  and  that  it  was  not  neceffiury,  m  a  mere  juftification,  to 
ihew  a  title  in  omnibus  (a),  as  no  return  is  prayed,  {b) 

But 
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(«)  In  trefpaft  it  it  fuflScient  to  juftify 
under  a  p^jfejiom  if  the  title  does  not  come 
in  queftion.  As  in  sflault  and  battery  and 
wulliter  mattus  pleaded.  Skruitl  ▼.  Avery^ 
Cr9»  Ctr*  238.  So  in  fuare  elaufumfrept 
Defendant  may  plead  that  he  was  f^ffeffed 
of  a  cloie  called  A^  and  the  Plaintiff  of  a 
doTt  caUed  B^  that  the  Litter  onght  to  ro- 

5ir  the  fences,  and  that  for  default  thereof 
efendant's  cattle  efcaped  into  B,     FmU0 
r*  MUft^Tdv,  74.  So  to  treipafs  tat  taking 
cattle,  pofleffion  of  the  lacw  im  gmier  * 
term  or  years  was  pleaded,  and  that  the 
ctttle  wtre  d^age  wafimt  therein.  Amm. 
%  Smli.  643.    Semri  ▼.  BmrnUni  %  M»d,  JO. 
iMmgfirJ  V.  WMezt  3  M»d,  1  yi.    And  in 
MmSu  ▼.  Dtmm  mmi  Amihtr,  Lutvf,  Z496. 
which  waa  treTpafs  for  beating  the  Pbim- 
tUTs  ferrants  and  horfes,  the  Defendant 
pleaded  that  he  was  poffcfled  of  the  Uciu 
im  91M,  and  that  the  fervants  and  borCas 
were  damage  feafant.     The  Reporter  in- 
deed obfervea  at  the  end  of  this  left  cafe, 
that  no  eiception  was  taken,  that  jxjfleffioo 
only  was  pleaded  without  (hewing  what 
eftate;  hot  had  it  been  taken  it  (hookl 
feem  firom  the  current  of  authorities  that 
it  would  not  have  availed.    There  is  how- 
ever a  cafe  in  MtH',  846.    Smith  v.  A//, 
where  the  Defendant  in  an  action  of  aflault 
and  battery  having  pleaded  that  he  w^MiUr 
on  the  Plaintiff  who  entered 


into  his  clofe,  the  Court  held  that  the  De- 
fendant Ihould  have  (hewn  what  eftate  he 
had  in  the  clofe,  and  tlut  the  Plaintiff cam# 
to  ejed  or  difleife  bim ;  but  it  ii  obfervable 
that  there  the  Defendant  did  not  ever  that 
he  was  in  pofl*effioa,but  only  that  it  was  Hi 
clofe,  which  mif^ht  be  true,  and  yet  he  not 
in  poJSTeffion  t  independent  ofwhfch  this  cafe 
ftands  contradided  by  the  authority  of  Of- 
%vaj  V.  Brifinv^  lO  Mod,  37.,  where  the 
Defendant  m  trefipafs  having  jullified  taking 
the  Pbintiff*s  cattle,  becMife  they  were  da- 
mage feafant  im  clmufifyo^  it  was  held  good. 
Indeed  the  do6b|ne  that  poflTeffion  may  be 
pleaded  in  trefpsda  is  confirmed  by  a  late 
csfe.     TayUr  v.  Eafwood^   i  Eaf^  %l%>\ 
though  it  wat  them  refolved,  tnet  fiicb 
a  plea  might  be    anfwered  by  replying 
title  in  a  third  perfoa^— But  in  re^evin, 
where  an  avowant  pleaded  genevelly,  that 
he   waa  feiseil  of  the  Uciu  im  fuo  «vith- 
out  faying-^  what  eftate,   and.  avowed 
that  be  took  the  cattle  damage  feafimt, 
and    prayed  a  return,   the  avowry   was 
held  bad.       8aumd*n  v.  Hmffey^  %  Lmtw% 
II31.  Cmrih.t^.   S.i^.   I  Ld.  iaywt,  $%2.^ 
S.  C.      Indeed  in  Lamifhrd  y,  WMtr, 
3  Jlfa/.  133.  where  poKTeiiion  was  pleaded 
in  juftification  of  trefpaft,  it  was  admitted 
argmemd»,  that  it  might  have  been  other- 
wUe  in  rejrfevin  ;    and  in  Siily  v.  Dally^ 
X  ZdlJBi^33X.  thifvprecife  point  c^me 
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But  The  Court  h&ng  clearly  of  opinion  that  the  avuwfywattad 
offered  the  Defendants  leave  to  amende  intimating  that  if  thqr 
perfifted  in  arguing  the  pleai  they  muft  do  it  at  their  peiilf 
fince  they  would  not  be  allowed  to  amend,  if  upon  argumont  the 
Court  ihould  hold  the  pleas  to  be  bad. 

On  heiaring  this  Vaughan  confented  to  amend  on  payment  of 
oofts. 


550. 

If  I  perfoa 
■giUiftwhakn  a 
eommiflion  of 
lunacy  has  if* 
fuedtoearrefted, 
the  Court  of 
ComnwH  Pleat 
has  no  power  to 
difcharge  him. 


Wore  the  Court,  and  a  conuCince  by  the 
Defendant  as  bailHr  to  J,  T.  ftating  that 
tiM  grandfather  of  J.  T.  being  poCeSed  of 
the  lotus  im  fito  leafed  the  lame  for  years, 
and  deriving  a  title  to  the  leafe  to  J,  7*., 
waa  held  bad.  In  that  cafe  waa  ched 
PaJUgyv,  Seymmr,  %SAtfo.  484*9  where 
an  avowry  of  this  ki^  was  held  good ;  but 
the  Cdurt  «zprelaly  denied  that  cafe  to  be 
law  I  and  the  decifion  in  Silly  v.  Dally,  is 
confirmed  by  CbalUmer  v.  Clay  torn ,  3  SalA. 
306b  CmaS.  47ft.  S.  C.  and  Frumam  v.  Juggt 
3  Salk,  307.  in  which  laft  cafe  however 
the  Omit  held  that  the  objedion  muft  be 
taken  advantage  of  oq  demurrer,  and  can- 
not prevail  in  arreft  of  judgment.    From 


the  above  cafes  it  appears  to  have  bten  de- 
tevmined  that  in  a  jufttfication  of  trcfpift 
where  the  title  d^it9  not  come  ii 
pofleffion  alone  m^  be  pleaded,  but  in 
avowry  or  conufrfnce  in  replevin  it 
not.  Whether  it  may  be  pleaded  in  re*, 
plevin  where  the  taking  only  ia  julli6ed,aiid 
no  return  prayed,  does  not  appear  to  hart 
been  hitherto  eipreisly  decided. 

(i>)  I'here  are  many  inftances  in  whidi 
the  Defendant  in  replevin  cannot  avov, 
but  can  only  plead  a  juftification  ci  the 
taking,  in  which  cafes  he  is  not  to  |any  a 
return.  See  Gilkert's  JRepUxnu^  *'l-^f*  ]• 
p.  1^%,  ed,  %, 


Steel  v.  Alan. 

JUTARSHALL  Serjt  moved  to  diAdiarge  the  Defendant  out  cf 
cuftody  upon  a  common  appearance,  on  the  ground  of  his 
being  a  lunatic,  land  a  commiffion  of  lunacy  having  iffued  againft 
him  previous  to  the  arreft. 

Lord  Eldon  Ch.  J. —  I  am  afraid  that  there  is  no  prohibition 
in  the  law  of  Englatid  from  arrefting  a  lunatic.  I  have  often 
known  the  Court  of  CAanc^ry  go  out  of  its  jurifdiAion  in  order 
to  aflift  a  lunatic  in  this  refpe6i ;  and  order  a  Mafter  to  take  ao 
account  of  his  debts,  confidering  it  to  be  for  the  benefit  of  the 
lunatic  that  they  Ihould  be  paid,  as  he  would  otherwife  be  fubjeft 
to  arreft  by  all  his  creditors. 

Mar/hall  took  nothing  by  his  motion,  {a) 


(a)  The  Court  of  K/mis  Bench  rejected  of  which  cafes  it  appeared  b)K  affidavit  fhal 

fimitar  applications  in  Kcrmtt  and  Another  the  Defendant  had  become  inftne  after  the 

V.  Nprmam,  2  Term  Rep.  3901,  and  Ntdt  arreft,  and  in  the  latter  that  he  was  iafaoe 

v.  Vtrnty^  4  Terai  Rep.  I  ai. ;  in  the  former  at  the  time  of  the  an  eft. 
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HlFFERMAN  t;.  LaKGELLE.  319* 

AJVfto^.aa3. 

nnHE  declaration  in  tliis  cafe,  which  was  a  town  caufe,  was  de-  jf  a^^^*ti«  * 
-*•    livered  £fc  bene  effe  on  the  17th  oiNaoembery  indorfed  "to  bemdorfed«to 

plead  in ."     On  the  1 9th  the  Defendant  obtained  an  order  ^JJj  ^  'Znitu 

for  a  particular,  which  was  complied  with  on  the  20th,  and  on  ftood  to  mein 
the  2  ift  judgment  was  figned  for  want  of  a  plea.  bwof  diyt'IS!!'' 

The  0)urt  on  a  motion  to  fet  afide  the  jud^ent,  held  that  the  lowed  l^  die 
indorfement  on  the  declaration  amounted  to  a  notice  to  plead  ^^,  ^n  or- 
according  to  the  rules  of  the  Court,  viz.  in  four  days;  that  the  ^^  foi^»  bill  of 
time  for  pleading  was  not fufpended  by  the  order  for  a  bill  of  SJTlufpciwiSi 
particulars;  and  that  although  a  Plaintiff  cannot  fign  judgment  timefbrpiead- 
until  the  order  for  a  particular  has  been  complied  widi,  yet  he  fmi^ntiff'^ 
may  do  fo  immediately  after  having  delivered  the  particular,  ""y  ^sn  jw>f- 
provided  the  time  for  pleading  be  then  elapfed.  diateiy™ft^de- 

Bayley  Seijt  for  the  Plaintiff.  li/ering  the  jar- 

Shepherd  Seijt.  for  the  Defendant.  time  for  pieadioi 

be  thtn  oot. 


Sinclair  v.  Charles  Phillipe,  Monfieur  de  Frcmcep  Pekls^ 

HThe  Defendant  in  this  cafe  was  arrefted  and  holdeh  to  bail  on  The  Defendant 
^    the  foUowing  affidavit:  «  T.  G.  Sinclair,  of,  &c.  maketh  t^^^l^'^l^ 
oath  tt\at  Charles  Phillipe  is  juftly  and  truly  indebted  mito  him  3S  Geo,z-  c  50. 
this  deponent  in  the  fiun  of  589/.  and  upwards  for  money  had  fefed^lmo'an*"" 
and  received  to  and  for  the  ufe  and  on  the  account,  of  the  iaid  agreement  with 
T.  G.  S.  and  for  money  by  the  faid  T.  G.  S.  paid,  kid  out  and  f  L^S'iJ^ 
expended,  lent  and  advanced  in  England  to  and  for  the  ufe  and  try,  the  latter  ia 
on  the  account  of  the  faid  CJiarles  Phillipe,  and  for  intereft  due  SJTalJrl^ment 
thereon,  and  upon  an  account  ftated  in  England**  The  Plaintiff  |«Mout mooej 
then  n^atived  any  tender  in  bank  notes.  ter  JSch  the 

On  a  former  day  Shepherd  Serj  t  obtained  a  rule  Nt/l  for  difcharg-  ?•«*«« «»« to 
ing  the  Defendant  on  a  common  appearance  under  the  38  Geo.  3.  A»^ill/,*^^ "" 

the  Defendant 
acknovv^edged  the  debt.    The  Defendant  having  been  holden  to  bail  for  money  laid  out  by  the  Plaintiff* in 
England  and  on  an  account  ftated  in  England,  difdofed  the  above  circuroftances,  by  affidavit,  upon  which 
rile  Court  difcharged  him  upon  a  common  appearance. 

c,  50. 
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c.  50*yr  9.  (a),  and  produced  an  affidavit  dating  that  the  Defen- 
dant was  an  alien  abiding  in  tliis  kingdom  and  a  perfbn  who 
quitted  his  country  oi  France  by  reafbn  of  the  revolution  and 
troubles  in  jPrar^;^  in  1789;  that  in.  1 791  the  Defendaiity  to- 
gether with  his  brother  Louis  Staniflaus  Xmner  (ince  King  of 
Frtmce^  being  rcfldent  at  Ccblentz  in  Germany  entered  into  an 
agreement  with  the  Plaintiff  refpe£ling  his  raifing  men  for  the' 
fervice  of  the  King  and  Princes  oS  France^  and  that  he  was 
not  indebted  to  the  Plaintiff  in  any  fum  of  money  whatibever 
contra^ied  in  the  dominions  of  His  Majefty  King  George  the 
Third,  to  the  beft  of  his  knowledge  and  belief  or  on  any  other 
account,  or  otherwife^  orelfewhere  than  in  confequence  of  the 
faid  agreement  made.at  CMentz^  and  that  he  verily  believed  the 
Plaintiff's  demand  arofe  out  of  the  faid  agreement 

>  Be/l  SeijL  now  ihewed  caufe  againft  the  rule,  and  relied  00 
an  affidavit  of  the  Plaintiff  which  alleged  that  he  had  expended 
in  England^  previous  to  the  Defendant's  arrival  here,  fevenl 
films  of  money  in  purfuance  of  the  above-mentioned  contnA, 
and  alfo  that  feveral  adjuftments  of  his  demands  had  taken  place 
in  this  country,  upon  which  occafions  the  Defendant  acknow- 
ledged himfelf  indebted  to  the  Plaintiff  in  confiderable  fbmi. 
He  argued  from  thence  that  though  the  commencement  of  thefe 
tranfa^ons  took  place  out  of  England^  yet  that  as  money  had 
been  expended  and  an  account  had  been  flated  in  Englanif 
there  was  a  fufficient  debt  to  fupport  the  arreft  notwithflanding 
the  38  Geo.'j.  He  alfo  urged,  that  the  affidavit  being  pofitive 
with  ref|)e&  to  the  debt  arifing  in  EfiglaTtd^  it  was  not  compe- 
tent to  the  Defendant  to  controvert  that  fa^  and  that  if  there 
was  any  ambiguity  on  the  face  of  the  affidavit  the  Court  would 
allow  the  Plaintiff  to  explain  it  by  a  fupplemaital  affidavit. 

Shepherd  and  JRunnington  Seijts*  in  fupport  of  the  rule^  were 
flopped  by  the  Court 


(a)  Which  provides  that "  aliens  abiding 
in  this  kingdom  having  quitted  tlteir  re- 
fpe^iive  countries  by  realbn  of  any  revo* 
lution  or  troubles  in  France  or  in  coun- 
tries conquered  by  the  arms  of  Frantt, 
(hall  not  be  Uable  to  be  arreiled,  impri. 
Toned,  or  held  to  bail, or  to  6nd  caution  for 
the  iionbcoming  or  paying  any  debt,  nor 
to  be  taken  in  execution  on  any  judgment, 
nor  by  any  caption  for  or  by  reafon  of  any 
ilebt  or  other  caoCe  of  adioo  cuntra£ied  or 


anting  in  any  parts  beyond  the  Teas  other 
than  the  dominions  of  His  Majefty,  while 
fuch  aliens  were  not  within  the  (aid  do- 
minions of  His  Maje(tv ;  and  in  caie  any 
fuch  alien  (hall  have  been  or  ihall  be  U" 
refted,  &c  contrary  to  the  intent  of  this 
a£^,  fuch  alien  (hall  be  difcharged  therefirom 
by  order  of  any  of  His  Majefty'a  Coortt 
in  Wefiminjier  HtlU  or  of  the  Courts  of 
Seflion  in  Scottand,  or  of  any  Judge  of 
fuch  Courts  in  vautioa  time.** 


Lord 


IN  THE  F0ETT-FIR8T  Year  of  GEORGE  III. 

Lord  Eldon  Ch.  J.  The  cafe  of  this  illuftrious  perfbn  muft 
be  decided  on  the  lame  grounds  that  would  operate  in  fitvoiir  of 
the  meaneft  individual  falling  within  the  purview  of  the  38  G^.3. 
Whether  under  the  circumftances  ftated  to  the  Court  he  does 
&11  within  the  delcription  of  perfbns  entitled  to  be  relieved  by 
that  a£l  ?  is  the  queftion  for  us  to  dcciide.  It  appears  to  me  that 
he  is  entitled  to  be  diicharged,  firft,  becaufe  the  affidavit  under 
which  he  Jias  been  holden  to  bail  is  not  fufficiently  diftin£i  to 
meet  that  cafe  in  which  the  a6l  prohibits  the  arrefk  of  an  alien 
abiding  in  this  kingdom  having  quitted  his  country  by  reaibn  of 
the  troubles  in  France.  It  woidd  have  been  very  eafy  for  the 
Plaintiff  to  have  ftated,  that  the  Defendant  was  indebted  to  him 
in  a  certain  lum  of  money  for  a  debt  not  contra£led  or  arifing  in 
parts  beyond  the  ieas;  but  this  affidavit  may  be  equally  true 
whether  the  debt  were  contracted  or  aroie  within  or  without  the- 
kingdom.  For  though  the  money  is  faid  to  have  been  paid  in 
Englandy  yet  the  contraA  being  in  Germany  the  debt  in  the  eye 
of  the  law  ariies  there,  and  is  not  altered  by  the  locality  of  the 
expenditure.  '  Had  no  other  affidavit  therefore  been  produced 
to  the  Court  on  the  part  of  the  Plaintiff,  I  ihould  be  of  opinion 
that  in  a  cafe  where  the  original  affidavit  is  fb  guardedly  fwoniy 
no  fupplemental  affidavit  ought  to  be  allowed.  But  taking  the 
affidavit  now  produced  hy  the  Plaintiff  as  a  fupplemental  affida^- 
vit,  it  does  not  appear  to  meto  flate  fiifficient  groundsfbr holding 
the  Defendant  to  bail,  for  notwithftandingthe  tranfa6Upns  and 
adjuftments  fubfequent  to  the  original  contra£l,  the  debt  ftill 
remains  a  debt  ydthin  the  meaning  of  the  ftatute.  Thefe  adjuft- 
ments amount  to  nothing  more  than  an  endeavour  to  provide 
for  the  original  debt,  and  if  the  Court  were  to  hold  that  every 
acknowledgment  of  fuch  a  debt  created  a  new  demand,  it  would 
be  the  means  of  preventing  thefe  perfbns  to  whom  the  ad,  ex- 
tends from  fumifhing  to  their  creditors  any  vouchers  againft 
that  period  when  they  fhould  be  enable^  to  pay,  or  having 
any  the  moft  honourable  and  well-intentioned  communi- 
cation with  them.  It  has  been  faid,  that  it  is  not  competeiat 
to  the  Defendant  to  controvert  the  affidavit  to  hold  to  bail; 
but  had  there  been  more  doubt  than  tnere  is  upoq  the  queftion 
of  law  I  Am  inclined  to  think  that  the  Defendant's  affidavit 
ought  to  have  been  admitted;  for  where  the  right  to  be 
difcharged  depends  upon  a  queftion  of  low  it  would  be  very 
harfh  to  fay,  that  becaufe  the  Plaintiff  has  undertaken  to  fwear 
pofitively  to  ^  point  the  truth  of  which  muft  dq>end  on  an 
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accurate  legal  iny^igation,  the  Defendant  muft  therefore  lie  ia 
gaoL  • 

Heath  J.  It  appears  that  this  affidavit  was  drawn  with  a 
view  to  the  a6i  of  parliament ;  but  it  does  not  ftate  a  cafe  ex- 
empt from  the  provifions  of  the  a6l.  It  does  not  fpeak  of  any 
contrad  in  England,  but  merely  of  money  paid  and  laid  out  in 
this  country,  whereas  it  is  the  original  contra6l  which  the  aft 
contemplates.  There  are  two  periods  to  be  coniidered ;  the 
I  ft,  before  this  Defendant  came  to  England,  the  2d,  fince  hii 
refidencehere.  During  the  ift  there  is  no  pretence  to  fay  that 
die  Defendant  was  not  within  the  operation  of  the  a£l,  the  con- 
traft  having  been  made  abroad.  With  rc{pe6l  to  the  2d  it  is 
faid  that  the  adjuftments  and  fettlements  which  have  fince  taken 
place  are  to  be  confidercd  as  equivalent  to  new  promifes  and  new 
debts ;  but  if  that  were  fo,  the  confequenccs  of  the  aSi  wouU 
be  very  &tal  to  honourable  men.  For  what  honourable  man 
being  aiked  whether  he  owed  a  debt  contra6led  abroad  would 
not  immediately  acknowledge  it,  or  being  deiired  to  adjuft  it, 
would  refufe  ib  to  do?  The  property  of  perfbns  in  the  Defend* 
ant's  iGtuation  may  be  refbrted  to,  and  if  the  evidence  they  them- 
ielves  afforded  ib  as  to  afl^6l  that  property  were  to  aSbfl  thcff 
perfbns  alio,  and  deprive  them  of  the  protection  ajSbrded  hj 
Parliament,  the  intention  of  the  Legillature  would  be  comple^ 
defeated. 

RookeJ. — lam  of  the  fame  opinion,  and  ihould  not  add  any 
thing  to  what  has  been  iaid  by  my  Lord  and  my  Brother  Heatk, 
if  I  did  not  think  it  neceflary  to  declare  my  opinion  that  it  would 
be  of  very  dangerous  coniequence  to  hold,  that  an  honouraUe 
acknowledgment  made  in  England  of  a  debt  contra£led  abroad 
would  charge  the  peribn  of  the  Defendant,  when  his  perfon 
would  not  be  chargeable  by  reafon  of  the  contra^  itfel£ 

Chambre  J. — I  am  clearly  of  opinion  that  the  aA  intended 
to  refer  to  the  original  contra£i.  It  has  been  argued  that  the 
account  ftated  in  England  amounts  to  a  new  caufe  of  a6iion ;  but 
unlefs  we  confider  the  a6i  as  looking  to  the  original  tranfa6lion, 
the  protection  which  it  holds  out  would  be  merely  delufiye.  A 
Plaintifiinay  proceed  to  judgment  againft  the  property  of  a  peribn 
within  theprote£tionofthea£t;  now  a  judgment  is  technically 
peaking  a  new  cauie  of  a£tion ;  but  it  would  be  abfurd  to  hold 
that  the  fame  a£t  which  meant  to  prevent  the  impriibnment  d 
a  particular  clafs  of  perfbns  for  particular  debts,  meant  alio  to 
permit  anew  caufe  of  action  to  be  raifed  againft  them  by  ajudg^ 

13  ment 
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i&t  againft  their  proper^,  which  caufe  of  a£lion  ihould  lead        iSou 
the  imprilbninent  of  their  perfbns. 


Rule  abfolute.      ^'''l'^^ 
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AviEs  and  Others,  Aflignees  of  Shivers  a  Bankrupt,      m.  fth. 

V.  Qeiippendale. 

•HIS  was  a  rule  ni/iiox  ietting  afide  an  interlocutory  judg.  J^cvCTt^rom 
ment  iigned  under  the  following  circumftances :     The  jufti&Uy  baabj 
ifeaidant  {Vid^  ante,  p.  282.)  having  b^n  continued  in  cuftody  ^^^Ci^ng^^rdltt 
der  a  detainer  for  1,300^  a  declaration  was  delivered  on  the  time  to  enquira 
i  of  November  laft ;  fpedal  bail  was  put  in  to  the  action  in  the  fiSency^heb" 
imtry  on  the  24th  of  the  iame  month,  and  on  the  iame  day  from  the  time  of 
Jice  ferved  that  the  baU  would  juftify  by  affidavit  on  the  28th ;  ^fieaS^btiuS 
3Juftification  was  oppofed  on  the  ground  of  the  Plaintiff's  to  a  demand  of  a 
t  having  had  time  to  inquire  into  the  fufficiency  of  the  bail,  J,^^  can  U 
t  a  rule  was  obtained  for  a  juftificatipn  before  a  Judge  at  ^^^ 
ambers ;  on  the  2d  of  December  notice  was  fered  of  the  De-    '"^ 
idant's  intention  to  juftify  bail  on  the  4th  of  the  fame  mcmth, 
which  day  they  did  juftify  without  any  oppofition;  but  on 
s  3d  of  December  the  Plaintiff  had  figned  judgment  for  want 
a  plea,  though  no  plea  had  ever  been  demanded* 
Bayloy  Seijt.  iliewed  cauie  and  contended  that  the  Defendant 
ing  in  cuftody  dll  his  bail  were  actually  juftified,  no  danand 
a  plea  was  neceftary,  inaftnuch  as  a  prifbner  is  boond  to  plead 
thout  any  demand  of  a  plea  (a),  and  that  in  this  cafe  the 
dgment  being  ftgned  on  the  3d  of  December,  when  his  bail  had 
It  juftified,  was  a  judgment  regularfy  figned  as  againft  a  pri- 
ner. 

BeJU  Serjt  Contra,  infifted  that  as  the  Defendant  was  only 
evented  from  juftifying  his  bail  on  the  28th  of  Naoemlfer  by 
e  Plaintiff^s  deiiring  further  time  to  inquire  after  the  bail,  tfa^ 
rmer  muft  be  conlidered  from  the  28th  as  a  perfim  entitled  to  a 
smand  of  a  plea  before  judgment  could  be  figned  againft  hinu 
The  Court  exprefted  themlelves  dearfy  of  this  opinion. 

Rule  abfolttte* 

{a)  If  he  be  iu  the  cuftody  of  the  (herifT;  neceflary  if  the  prifoncr  hat  been  remored 

M/ if  ill 'he  cuftody  of  the  marihal.    Rrft  out  of  the  cuftody  of  the  flierBF  without 

Chrififield,  I  Term  Rep,  591.   But  eren  notice  to  the  Plaintiff'.  Wttkimfm  r.Mr^wth 

the  Utter  caiA  no  demand  of  a  plea  ii  6  Term  JRep,  544* 
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^'*-  9^^  VoLLUM  V.  Simpson. 

If  PUiniiflrin  nHHis  was  an  a£Uon  of  replevin ;  in  which  the  Defendant  made 
ferMtapk^Tb  ^^  cogiiizances.     To  each  of  the  cognizances  the  Haintiff 

btr  upon  which  pleaded  three  pleas  in  bar,  whereupon  fix  iflues  were  joined.  At 

g^J^JSrutB '  ^^  ^™1  ^  verdiA  was  found  for  the  Plaintiff  on  the  ift,  3d,  and 

*^mS^^^^  6th  iflues,  and  for  the  Defendant  upon  the  2d,  4th9  and  5dL 

fiNDe  fflr'the  ^^  taxingcofts  the  Prothonotary  allowed  to  the 


^•f^BM^t*^    oflbmuch  of  the  pleadings,  Imefi^  and  witneflesas  rdatcd  todie 

to  fucked  of    iffues  upon  ixiiidi  he  had  fuoceeded,  amounting  to  125/.  15X. 

tbftrbdMrtikte  and  to  the  Defendant,  in  the  fame  manner,,  the  cofts  of  fi>  nmdi 
i  which  be  haT     of  the  pleadings,  briefi,  and  witnefles  as  related  to  thofe  iflbes 

^"""•^  "^^  upon  whidi  he  had  fuoceeded,  amounting  to  12  7/*  3s. 

tbt  picidijigt.  •       The  Prothonotary  having  reported  to  this  eSs&; 

Heywood  Serjt.  now  moved  that  he  might  be  ordered  to  re- 
view his  taxation,  arguing  thus — Although  thePlaintifl^  acooid- 
ing  to  the  rule  lately  laid  down  by  the  Court  (a),  may  not  be 
entitled  to  the  oofts  of  the  iffues  on  which  he  has  fidled,  yet  die 
Defendant  can  only  be  entitled  to  the  cofts  of  the  pleadings  en 
tho&  iffues,  not  to  any  cofts  of  the  trial  The  ttaL^Jtm.  e.  \6. 
after  enaAing  iii^4.  diat  any  Defimdant  orToiant  in  anjr  aAioo, 
'  or  fuit,  or  any  Plaintiff  in  replevin  may  plead  feveral  nouitters^piD- 
vides  mf.  5.  ^*  that  if  any  fuch  matter  upon  demurrer  joined,  be 
judged  infufficient,  cofts  (hall  be  given  at  the  difcredon  of  the 
Court;  or  if  a  verdi£i  fliall  be  found  upon  any  iffue  in  the  fiud 
cattle  for  the  Plaintiff  or  Dfimandant,  cofts  Ihall  be  alio  given  ui 

like  maimer,  unlefi  the  Jodge  who  tried  the  laid  iffue  fliall  certify 
that  the  Defendant,  or  Tenant,  or  Plaintiff  in  replevin,  had  apro-, 

baUe  canfe  to  plead  fuch  matter  which  upon  the  (aid  ifliie  Ihall  be 
found  againft  him.'*  In  cafe  of  a  verdi6i  therefore  cofts  are  to  be 
allowed  in  like  manner  as  upon  demurrer;  but  on  demurrer 
there  can  be  no  cofts  but  of  the  pleadings.  Nothing  but  the  oofts 
of  the  pleadings  iq>pear  to  have  been  allowed  in  Dodds.JoddrM^ 
2  Term  Rep.  235.  and  in  the  cafe  oi Pages.  Crtedj  3  Term  lUp, 
391.  it  was  expreCUy  laid  by  the  Court,  that  ^^theftat.  4  &  5^1111. 
only  gives  the  cofts  of  thofe  pleadings;"  and  that  it  was  not 
intended  thereby  to  repeal  the  ftatute  of  the  22d  &  23d  of  Car.  2. 
r.  9*  which  enacts  that  if  the  Plaintiff  recover  under  401. 

fa)  Vid.  Pff^9M  Y.  Lit,  mnUf  33a 

ID 
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in  aflault  and  battery,  he  Ihall  recover  no  more  cofts  than  da-        i8oi. 
mages :  now  if  a  Defendant  in  fuch  an  a£lion  plead  feveral  mat-      ' 
ters  and  the  PlaintiiFbe  entitled  to  all  the  cofts  of  trial  relating       Vum.um 
to  thofe  iffues  on  which  he  fucceeds  though  he  recovers  is.  da-      Simpson.  * 
mages  only,  the  whole  effeA  of  the  Statute  of  Car.  2.  will  be 
deteated.     The  only  cafe  to  fupport  the  prefent  taxation  in  the 
Defendant's  favour  is  that  of  Brooke  v.  WiUett,  2  H.  BL  435. ; 
But  in  that  ca£e  th^only  authorities  cited  in  the  Defendant's  &- 
your  and  on  which  the  judgment  may  be  fuppofed  to  have  pro- 
ceeded were  Butcher  v.  Greertj  Dough  678.  and  Dodd  v.  Joda^ 
rell;  the  former  df  which  cafes  was  inapplicable  to  the  point  in 
conteft,  and  the  latter  is  fubje^  to  the  explanation  above  ftated. 

Cockell  Seijt.  cowtri  relied  <»i  Brooke  v.  WiUetU 

Lord  Eldok  Ch.  J.  We  are  informed  by  the  Prothonotary, 
that  it  has  been  the  invariable  prance  of  die  Court  to  tax  the  ' 
cofts  in  the  manner  which  is  now  contended  to  be  incorre6l.  The 
very  point  now  in  diiputecame  diredly  before  thisCeurt  in  1 795, 
in  die  cafe  ci  Brookt^  v.  WiUett^  at  which  time  this  Court,  after 
having  made  inquiry  of  the  Judges  ^f  the  Court  otKin^s  Benchy 
held  that  the  pni£iioe  which  had  prevailed  was  coniiftent  with 
the  true  conftrud^ion  of  the  a£l«  It  is  fiifficient  for  me  to  add, 
that  on  looking  into  theftatute  die  pra£licalconftruAion  appears 
to  me  to  be  confiftent  with  the  words'ufed  in  the  a^  Indeed 
if  I  had  doubts  u{k>n  the  fubje6i,  I  think  my  doubts  ought  to  b<^ 
tonttiolled  by  the  uniform  pra£iice  of  die  Court. 

Heath  J«  The  ftatute  of  Anne  being .  a  remedial  ft^tute 
ought  to  be  fb  conftnied  as  to  advance  the  remedy.  The  cofts 
intended  to  be  given  appear  to  me  to  be  all  thofe  cofts  which 
follow  the  unneceilary  plea.  This  conftru^on  is  analogous  to 
that  which  has  been  put  upon  theftatute  of  Glouce/ler^  l>y  whicii 
the  cofls  of  th^  writ  only  are  given  to  the  PUuntiflF  if  he  fuccced, 
mnd  yet  that  ftatute  has  always  been  held  to  give  all  the  cofts  of 
the  fuit. 

RooKE  and  Chambre  Juftices  concurring. 

The  Prothonotary's  Report  was  confirmedf 
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jfj,  loth.  .  Meagher  v.  Vandyck. 

A  writ  of  error  ^^iiE  Defendant  in  this  cafe  having  fued  out  a  writ  of  error, 
^^^yiaJ*"  obtained  an  allowance  thereof  at  12  o'clock  at  noon  on  the 

the  time  of  tiie    28th  iii  January^  but  did  not  lerte4he  allowance  on  the  PUun- 

k  bl^cJ  fer^f  ^  '^S^^''^  half-paft  fix  on  the  fame  day;  in  the  mean  time  the 
till  after  execu-  Plaintiff*  filed  out  Q,Jcire  facias  and  levied  on  the  Defendant's 
*'^'  goods.    A  rule  nifi  having  been  obtained  to  have  this  execution 

let  afide  and  the  goods  reftored  to  the  Defendant ; 

Clayton  Seijt.  iliewed  caufe  and  contended,  that  although  the 
allowance  of  the  writ  of  error  might  amount  to  a  Juperfedea% 
where  \hejl.fa.  has  not  been  exefnited,  yet  that  if  execution  has 
tiken  place  before  the  fervice,  the  allowance  will  not  have  die 
effe6l  of  avoiding  the  execution,  and  thereby  making  the  iheriff 
a  trelpafler.  He  mentioned  Incledon  v.  Clarke^  Barnes,  21 2.  to 
*  ihew  that  though  under  a  ca./a.  the  peribn  fliall  be  difcharged, 
yet  in  the  cafe  of  ttjf.ja.  the  proceedings  fo  far  as  the  iheriff 
hath  gone  miifl  fland. 

Be/t  Seijt.  in  fupport  of  the  rule,  infilled  that  the  allowance 
is  ajuper/edeas  of  all  proceedings  on  the  judgment,  and  that  the 
fcr\'ice  has  no  other  efie6l  than  to  bring  the  party  into  contenqpt: 
Jaques  v.  I^ixon,  i  Term  Rep.  279.  Lane  v.  Bacckusj  2.  Term 
Rep., 44.  and  Merilon  v.  Stephens^  Bai-nes,  205. 

The  Court  at  firft  inclined  to  think  that  as  the  execution  had 
taken  place  before  notice  of  the  allowance  it  would  be  going  too 
far  to  hold  the  flieriff  a  trefpalTer,  but  took  time  to  confider  of 
their  opinion. 

On  this  day  Lord  Eldon  Ch.  J.  faid — Upon  looking  into  the 
authorities  ami  coniidering  this  quefl:ion,  we  are  fully  iatisfied 
that  the  writ  of  error  muft  be  deemed  ^fuperfedeas  from  the  time 
of  the  allowance  {a\  and  that  the  execution  of  the^.  y»,  wis 
therefore  irregular. 

Rule  abfolute. 

(a\   Vid.  Cr.zzall  v.  Sii»*f>'on,  ant?,  vol.  t,  p.  4*8. 
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t  AuBERT  r.  Maze.  f<6.  mh. 

A   Verdict  in  tliis  cafe  having  been  taken  for  the  Plamtiff  by  i^oney  ii*id  Ky 

confent,  fubje6l  to  the  award  of  an  arbitrator,  and  the  order  ners  tor  lU 
of  reference  made  a  rule  of  Court,  tne  arbitrator  found' that  the  ot'ier  on  account 

TM    .      ./«  -ii-i  -i-r-^ni  •  t  »  i       of  loMck  niciirrccl 

Jrlaintili  was  indebted  to  the  Defendant  m  95/.  14s.  9a.  on  the  by  them  on  ^an- 
balance  of  an  account  between  them  for  money  lent,  advanced,  n^'^'ip  miur- 

j        'iLii  1  iti         /»  i-r^oi  .ances,  c.«nnut  be 

and  paid  by  the  latter,  and  awarded  that  lum  to  the  Defendant,  recovered  in  an 
He  then  proceeded  as  follows :  «  And  I  alfo  find  and  determine  f^'^"  btougfit- 
that  the  laid  Plauitiir  is  rarther  indebted  to  the  faid  Defendant  ihe  othr  part- 
in  the  fum  of  680/.  2S.  beincr  one  moiety  of  divers  fums  of  nio-  "^/*   ^"^  "  -^y* 
ney  paid  by  the  Defendant  for  and  on  account  of  lolfes  on  poll-  of  dUpute  bt- 
cies  of  infurance  underwritten  by  axrreement  between  die  iaid*'*?^"'!**^'^"*** 

"^  ^  -     ,     referred  to  an  ar- 

PlaintiiT  and  the  iaid  Defendant  at  then*  joint  ri(k  and  for'their'bitrator  who  a- 
joint  benefit,"  and  accordingly  awarded  that  fum  to  the  I^  ^IloJ^Vnl'^aTe' 

fendant.  oti:er  for  money 

A  rule  Ni/l  having  been  obtained  on  a  former  day  for  fetting  [Xet  IfideXt 

afide  this  award  ;  part  of  the  award. 

Cockell  and  Vaughan  Seijts.  now  Ihewed  caufe.     The  arbi- 
trator has  ftated  upon  the  face  of  the  award  the  circunjftancea 
under  which  the  680/.  25.  has  become  due  for  the  purpofe  of, 
taking  the  opinion  of  the  Court,  whether  the  Defendant  be  en- 
titled to  recover  the  money  (b  paid  on  account  of  an  illegal  part- 
nierlhip.     Although  it  be  illegal  for  underwriters  to  enter  into' " 
partnerfliip,  yet  they  are  liable  to  the  infured  for  the  amount  of 
the  fums  underwritten,  fince  it  is  not  competent  to  them  to  fet 
up  the  illegality  of  their  own  condu6l  by  way  of  defence  (a),  and 
therefore  as  the  Defendant  has  only  paid  onbehalf  of  the  Plain-' 
tiff  ^hat  the  Plaintiff  himfelf  would  have  been  bbund  to  pay> 
the  former  is  entitled  to  recover  the  amount  as  money  paid  to 
the  life  of  the  latter.     In  Faikney  v.  ReynauSy  4  Btmr.  2069.  it 
was  held  that  the  Plaintiff  was  entitled  to  Recover  upon  a  bond 
given  to  fccure  the  repayment  of  money  advanced  by  him  to  fet-- 
tie  ftock-jobbing  differences,  on  the  ground  of  the  advancement 
of  the  money  being  collateral  to  the  illegal  concern.     In  Petrie 
v.  Hannay^  3   Tenn  Rep.  418.    Mr.   Juttice  Btdler  obferves, 
**  there  is  a  wide  difference  between  partners  engaged  in  legal 
and  illegal  contrafts ;  in  the  former,  if  one  of  the  partners  pay' 
the  whole  of  a  partnerlhip  debt  without  any  exprefs  promife  ironi- 

(#■;   Saliivsn  V.  Greaves^  Park%  Jmftr*  S. 

B  B  2    /  the 
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1 80 1.  the  other,  the  law  gives  him  a  right  to  recover  it  back  in  an  aix 
tion  for  money  paid  to  the  ufe  of  that  other  partner,  and  it  pro-' 
cecds  on  this  gromid,  that  both  are  liable  to  pay:  but  in  the  caic 
Mazz.  of  illegal  contradls,  as  they  arc  not  bound  to  pay,  one  of  them 
cannot  acquire  a  right  of  afiion  againft  the  other  by  paying^  the 
wl^olc  without  his  confent ;  in  fuch  cafes  it  is  nec^lary  to  have 
the  confent  and  dire6Uon  of  that  other."  Now  in  this  cafe  both 
parties  being  compellable  to  pay  the  mon^^  either  of  them  had 
a  right  to  advance  the  whole,  and  to  call  upon  the  other  to  repay 
a  moiety,  upon  the  fame  prinpiplq  that  a  partner  in  a  legal  part- 
nerfhip  may  dp  the  fame^  namely  that  the  payn^ent  is  not  volun- 
tary.  In  fVaUs  v.  Brook,  3  Vef.]\m.  61 2.  the  ArlafLer  having 
been  dire£led  to  take  an  accoimt  in  a  partnerfhip  coneeniy  and 
having  included  money  advanced  on  tranfa^ions  fimilar  to  the 
prefent,  excepticms  were  taken  to  that  account,  but  the  Loid 
Chancellor  ordered  it  to  ftand. 

Skcphady  Lens,  and  Bayley,  Scrjts.  contra.  If  one  partnario 
an  illegal  conpom,  make  a  payment  for  the  other  at  his  ^ipreic 
defire,  fuch  a  payment  may  be  confidered  as  made  for  the  uieof 
tb^  latter :  but  if  a  moiety  of  the  money  paid  by  one  partner  in 

'  the  courfe  of  an  illegal  concerp,  without  fuch  exprefs  defire^  may 
be  recovered  as  money  paid  to  the  ufe  of  the  other,  the  flatotit 
prohibiting  illegal  partnerihips  are  altogether  nugatory.  Tke 
Cafes  of  Faikney  v.  Reyfious  and  Petrie  v.  Hannay  have  been 
confiderably  impeached  by  Steas  v.  Lafldey^  6  Term  Sep.  6u 
and  Mitchell  v.  Cockbume,  2  H.BL  379.  At  any  rate  this  Cii* 
does  not  fall  within  the  principle  of  Faikney  v.  Reynous  and  P^ 
trie  and  Hannay,  of  which  Eyre  Ch.  J.  In  Mitchell  v«  Cockbume 
obferves,  that  they  were  one  ft^  removed  from  the  illegal  cod- 
tra£i  itfedf  and  did  not  arife  immediately  out  of  it :  and  indeed 
His  Lordfliip  adds,  that  perhaps  it  would  have  been  better  if  thofe 
cafes  had  been  decided  otherwife,  for  when  the  principle  of  a 
cafe  is  doubtful  he  thought  it  better  to  overrule  it  at  once  than 
build  upon  it  at  all.     The  cafes  of  Stdlivan  v.  GreaveSy  Park  hh 

fur.  8.  and  Booth  v.  Hodgforiy  6  Term  Rep*  405.  are  ftror^  an- 
thorities  to  fliew  that  rnoney  paid  or  received  on  account  of  part* 
nerihip  insurances  cannot  be  recovered. 
5  Tautt,  I  a.  Lord  Eldon  Ch.  J. — This  cafe  ccHning  before  the  Court  on  a 

point  expreisly  referved  for  their  opinion  by  the  arbitrator,  we 
are  not  called  upcm  to  unravel  the  fadis  on  which  he  has  oometo 
a  determination  either  one  way  or  the  other,  but  to  form  a  deter- 
minatiou  OD  the  &6U  fubjoitted  to  our  judgment.     Some  of  the 

cafes 
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cafes  on  this  fubje6i,  e^ieciaHy  that  olPetrie  v.  Hannayy  have        18014 
proceeded  on  a  diftinAion  the  fbundneft  of  which  I  very  mnch      — — ^ 
doubt.     It  has  been  laid,  that  if  one  partner  in  an  ill^pal  part^  9. 

nerihip  concern  pay  money  for  the  other  without  his  authority^  M^zt. 
that  money  cannot  be  recovered ;  but  if  the  money  be  paid  witii 
his  authority  it  may  be  recovered.  It  ieeptis  to  me,  however^ 
that  if  two  perfbns  engage  in  partnerihip  in  an  illegal  concern, 
each  of  them  gives  an  authority  to  the  other  to  t)ran{a&  all  that 
bufinefs  relating  to  the  partnerihip  without  tran^a6ting  which 
no  profit  can  ever  arife  from  the  concern.  In  Sullivan  v. 
Greaves,  a  third  perfbn  undertook  to  bear  half  the  Plaintiff's 
riik  in  an  in&rance ;  the  Plaintiff  therefore  underwrote  for  . 
the  jouit  ufe  of  both,  and  the  agreement  amounted  to  an  implied  ' 
authority  to  the  Plaintiff  in  cafe  of  a  lofs  to  pay  the  whole. 
Indeed  if  it  were  otherwife^  the  partnerihip  muft;  hav6  been  put 
an  end  to  the  moment  occafion  arofe  for  the  fh^  tranfa£lion 
in  it  The  confeqpience  therefore  feems  to  'be  tins,  that  if  a 
partnerihip  be  legal  the  law  raifes  an  implied  confent,  and  if  it 
be  illegal,  yet  if  the  payment  be  made  in  the  couHe  of  the  part* 
nerihip  buiinefi,  a  jury  will  be  warranted  in  findbig  an  Implied 
coD&iA  to  that  payment  without  which  the  partnerihip  could 
not  fubiifl  an  inftant.  Lord  Kenyan  does  n6t  appear  to  have 
taken  any  diftin6lion  between  an  exprefs  and  an  iinplied  promifb 
in  Sullivan  v.  Greaves ;  his  words  are  ^^  here  the  Plaintiff  is  him- 
filf  the  underwriter  who  comes  to  enforce  an  illegal  contra£l; 
it  18  a  partnerihip  pro  hdc  vice,  and  this  party  cannot  a{^ly  to  a . 
coort  of  juitice  to  enforce' a  contra6l  founded  in  a  brea<^  of  the 
jaw."  So  in  Mitchell  v.  Cockbtime,  Lord  Chief  Juflice -^r^, 
ipeaking  of  this  fort  of  partnerfliip,  ikys  "  no  contra£l  cah  arife 
direAly  out  of  fuch  a  proceeding  ib  as  to  be  the  foundation  of 
an  aAion.**  His  Lordihip  reafons  on  the  cafes  of  Faitchey  v» 
jReynous  and  Petrie  v.  Hannay^  obferving  that  "  they  were  one 
ftep  removed  from  the  illegal  contra6i  itfelf,  and  did  not  arif^ 
immediately  out  of  it,"  and  adds  "  perhaps  it  would  have  been 
better  if  they  had  l)een  decided  otherwife."  Indeed  it  feems  tb 
me  that  if  the  principle  of  thofe  cafes  is  to  be  fupported,  the 
A61  of  Parliament  will  be  of  very  little  ufe.  My  Brother' 
Heath  in  tliat  cafe  agreed  with  the  Lord  Chief  Juflice;  and  I 
do  not  underftand  him  to  have  faid  more  of  Petrie  v,  Hannayf 
than,  that  if  right  it  proceeded  upon  a  principle  not  applicaUe 
to  the  cafe  before  him:  not  that  the  principle  itfelf  was  right. 
In  Booth  V.  Hodgson,  which  was  another  cide  of  an  infurance 
partnerihip,  one  of  the  partners  and  a  flranger  a&ed  as  brokers^ 
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1 80 1.        and  having  received  the  premiums  were  fued  by  the  cfthet 
'  partners  for  their  fliares.      Now  there,  it  might  have  been  in-  . 

AiiiiRT-      fifted,  that  the  premiums  being  received  by  the  confent  of  the 
Maze.        other  partners,  the  parties  receiving  were  liable  to  account  for 
them ;  but  the  Court  held  othcrwife.     In  addition  to  this,  the 
^  cafes  of  Steers  v.  Lq/kln/  and  Brcram  v.  Twrner],  7  Term  Rep, 
630.  ftand  in  oppofition  to  Petric  v.  Hamiay^  Faikney\.  Me^ 
nousj  and  Watts  v.  Brook.     With  refpe6l  to  Petrie  v.  Hannay 
very  great  weight  is  due  to  the  opinion  of  Lord  Kenyon^  who 
difletited  from  the  reft  of  the  Couit.     It  is  unneceflary  to  give 
a  decided  opinion  on  the  determination  in  Faikney  v.  Reynous^ 
fince  the  circumftance  of  a  ipecialty  given  to  fecure  the  money 
advanced,  and  which  was  th'ere  confidcred  as  amounting  to  a 
new  contra6l,  does  not  exift  in  this  cafe.     A»nd  as  to  the  cafe 
in  Chancery  it  may  be  obferved,  that  it  is  poifible  that  where 
parties  have  fettled  the  balance  of  a  mixed  account  between 
them  of  long  ftanding,  and  one  party  has  had  an  advantage  for 
many  years   of  credit  being  given  to  him  for   certain   finns 
therein,  a  Court  of  Equity  may  feel  itfelf  called  upon  in  juftice 
to  open  the  whole  account,  if.  the  party  who  has  already  had 
credit  for  thofe  fums  think  proper  to  obje6l  to  an  account  being 
taken  of  the  refidue.      But  if  that  is  to  be  coniidered  as~a  caie 
in  which  it  was  diyly  decided  that  if  a  Mafter  in  Xhe  courle  of 
taking  an  account  iind  certain  fums  paid  on  account  of  any  of 
thefe  illegal  tranfa£l]ons  he  may,  on  the  ground  of  confent  to 
fuch  payment,  view  them  in  the  fame  light  as  the  other  items  di 
the  account,  it  does  not  appear  to  me  that  the  caie  proceeds 
upon  a  principle  fufficiently  confiftent  witli  the  Aft  of  Parlia- 
ment to  juftify  the  adoption  6f  it. 

Heath  J. — I  am  of  the  fame  opinion  as  my  Lord,  who  has  fo 
fiilly  gone  through  the  cafes,'  that  I  fliall  only  hint  at  tlicm.  1 
take  it  to  be  by  no  means  fettled  that  if  one  partner  in  an  illc^ 
concern  pay  money  for  the  other  with  his  confent,  the  money 
lb  paid  can  be  recovered.  There  are  great  authorities  and 
opinions  both  ways,  and  we  are  therefore  at  liberty  to  decide 
upon  principles.  If  the  concern  in  which  the  mOney  is  advanced 
be  malum  inje,  it  will  not  be  difputed  that  it  cannot  be  recovered- 
For  if  two  agree  to  afTafiuiate  a  perfon  and  hire  a  third  to  do  it, 
and  one  of  the  two  former  pay  the  whole  reward,  it  is  dear  that 
he  cannot  maintain  an  a£lion  for  a  moiety.  Now  I  do  not  fee 
any  found  diftindlion  between  the  cafe  of  money  paid  in  a  con- 
cern whi9h  ifi  malum  inje  and  money  paid  in  a  concern  whidi 
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is  malum  prohibitum.     The  latter  as  well  as  the  former  tends  to        i8oi, 

encourage  a  breach  of  the  law.     With  reQKjft  to  what  was  laid      

by  me  in  Mitchell  v.  Cockbume,  though  I  obferved,  that  it  was    ^  Aobcrt 
diftinguifliable  from  the  cafes  in  Burrow  and  in  the  TditiReports^        Mazp. 
it  is  not  a  fair  inference  that  I  meant  to  approve  of  the  latter 
cafes.    Many  Judges  have  avoided  giving  bxtrajudicial  opinions, 
and  had  I  given  an  exprefs  opinion  on  thofe  cafes  it  would  have 
been  extrajudicial. 

RooKE  J. — I  perfeclly  agree  with  my  Brother  Heath  in  re- 
probating any  diftinflion  between  maltmi  jnohibitum  and  malum 
infe^  and  confider  it  as  pregnant  with  mifchief.  Every  moral 
man  is  as  much  bound  to  obey  the  civil  law  of  the  land  as  the 
law  of  nature.  With  relpe6l  to  tliis  tranfa6lion,  I  do  not  mean 
to  give  any  opini(di  how  far  the  Court  would  have  been  called 
upon  to  fet  afide  this  award  upon  an  affidavit  dating  the  ipecial 
circumftances,  lia<l  nothing  appeared  upon  the  face  of  the  award 
itfelf.  But  in  this  cafe  the  arbitrator  has  ftated  all  the  circum- 
ftances  of  the  caie  fpecially  for  our  opinion,  llien  tlie  quell  ion 
is,  Whether  as  the  arbitrator  has  afked  for  our  opinion,  we  are  ' 

not  bound  by  the  authority  oiMitcliell  v.  Cockbutme  to  fey  that 
the  latter  part  of  the  award  muft  be  fet  afide  ?  I  think  we  are. 

Chambre  J. — I  have  no  doubt  upon  the  cafe.  The  queflion 
for  us  to  decide  is  not,  whether  we  fhall  open  tranfe6lions  clofed 
by  a  general  award  which  is  apparently  good ;  fince  the  whole 
cafe  arifes  on  infpe6lion  pf  the  award  itfelf^  and  is  therefore  in 
the  nature  of  a  cafe  referved  for  fpecial  verdift.  There  is  no 
doubt  that  an  arbitrator  is  bound  .by  the  rules  of  law  like  everj- 
other  Judge,  and  if  it  appear  on  the  face  of  the  award  that  the 
arbitrator  has  a6lcd  contrary  to  law,  his  award  niufl  be  fet 
afide.  In  this  cafe  the  Plaintiff  wants  to  avail  himfclf  of  mi 
agreement  entered  into  contrary  to  law,  and  calls  upon  us  to 
enforce  that  agreement.  To  fhew  that  it  is  contrar}'  to  law 
Booth  V.  Hodgson  is  a  very  flrong  authority.  In  that  cafe  the 
Court  refufed  to  affift  a  partner  in  an  illegal  concern  in  reco- 
vering money  paid  to  his  partner  in  the  courfe  of  the  concern, 
and  which  he  was  unconfcientioufly  endeavouring  to  keep  in 
Ills  own  pocket.  Tlie  cafes  ofFaikneyv,  Riyiious  and  PetHc  v. 
Hannay  were  there  very  much  doubted.  I  think  we  cannot  do 
otherwife  in  this  cafe  than  decide  the  queftion  fubmitted  to  us 
according  to  law,  and  therefore  that  fo  much  of  the  award  as  ^  7-^,,  ^.. . . 
is  founded  on  this  illegal  paitnei*fhip  nmft  be  fet  afide. 

Accordingly  The  Cot0i  fet  afide  the  latter  part  of  the  award! 
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1801. 
JZ7vh7  ^A  Costa  v.  Clarke. 

If  an  Avowant  'T^HE  Prothonotary  in  tills  cafe  {anlej  p.  257O  not  having  al- 
IriaTwd  verdia  ^^^^  ^  *^  avowant  any  cofts  upon  the  pleadings  fubfe- 

forthe  PUintiflf  quent  to  the  picas  in  bar,  nor  any  cofts  of  the  trial,  MarJhaU 
t^ytr^^^^  Seijt.  obtained  a  rule  to  fliew  caufe  why  he  ftioidd  not  be  di- 
iiBo  in  confe-      rc6led  to  review  his  taxation,  And  allow  to  the  avowant  the  cofts 

Kir[  pleas    "F>^  aU  the  pleadings ; 

in  b*r  being  bad,  SJiephcrd  and  Bayley  Serjts.  now  fliewed  caufe,  and  contended 
toany  cort"u*pcn  ^^^  ^^  ftatute  of  21  //.  8.  c.  ip,  ^T  3.  wliich  gives  cofts  to  an 
the  pleadings  avowaut,  docs  not  coutain  any  expreffions  to  prevent  the  Court 
pl«Min  bar.Ve-^  icom  regulating  the  cofts  to  be  allowed  according  to  the  general 
caufe  he  Qiopid  rulcs  which  have  prevailed  refpe6ling  cofts  in  other  cafes;  that 
to  them.  21s  all  the  pleadings  fubfequent  to  the  pleas  in  bar  had  been  00- 

cafioned  by  the  default  of  the  avowant,  who  might  have  ob- 
tained judgment  at  that  ftage  of  the  caufe  by  demurring,  it  was 
notjuft  that  he  fhould  receive  tlie  cofts  of  thofe  pleadings;  that 
the  cafe  of  a  repleader  was  v^ry  analogous  to  the  prefent,  in 
which  cafe  no  cofts  are  allowed  to  either  party  upon  the  plead- 
ings fubfequent  to  the  point  at  which  the  &ult  is  made;  and 
that  the  cafe  of  Kirk  v.  ^(rwill,  i  Term  Rep.  266*  was  in  point, 
where  the  Defendant  intrefpafs  having  pleaded  feveral  pleas  cm 
which  ifTues  were  joined,  a  verdi£l  was  given  for  the  I^aindff  on 
all  the  ifTues  but  one,  and  for  the  Defendant  upon  that  one; 
but  the  plea  on  which  the  Defendant  fucceeded  being  (hewn  to 
be  bad,  and  the;  Plaintiff  obtained  judgment  non  ciyfhmte  vert- 
di^Oj  the  Court  of  King's  Bench  held  that  the  Plaintiff  was  not 
entitled  to  any  cofts  of  the  iffue  on  the  Defendant's  bad  plea,  {a) 
Mar/fudl  Serjt.  in  fiipport  of  the  rule  admitted  that  tke 
avowant  was  not  entitled  to  the  cofts  of  tHe  trial,  but  con- 
tended that  as  he  had  judgment  on  the  whole  r^cord,  he 
ought  to  have  the  cofts  of  all  the  pleadings ;  that  the  fta- 
tute of  2 1  JFf.  8.  exprefsly  dire£led  that  if  the  avowry,  cog- 
nizance, or  juftification  be  found  for  the  avowant,  or  th« 
Plaintiff  be  nonfuit  or  otherwt/e  barred,  he  fhall  recover  his 
damages  and  cofts  in  the  fame  manner  as  the  Plaintiff  would 
have  done  if  he  had  recovered;    that  it  might  often  be  ad- 

(a)  Bay  fey  Serjt.  was  about  to  contend  4  Ann.  c.l6.  but  as  chat  poiot  cquM  noc  be 
that  the  Plaintiff*  was  entitled  to  the  coils  brought  under  diicuffion  by  th*  pfdim 
e(  t^e  iflue  on  non  cepii  under  the  ftat.     rule,  nothing  was  laid  oa  that  hdad. 

vifeable 
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Yifeable  for  an  avowant  to  take  ifliie  and  proceed  to  trial  rather       i8oo. 
than  demur  to  a  doubtfiil  plea;  and  that  it'  he  felled  by  any  ac«      ■ 
cident  at  the  trial,  and  afterwards  fiicceeded  by  rdbrting  to  any     ^^  Co*ta 
feult  in  the  pleadings,  he  ought  not  to  be  prevented  from  re-      Clarm^ 
covering  thoie  cofts  to  which  the  juftice  of  tiie  wholes  caie  en«  v 

titled  him*  He  obferved  that  the  cafe  of  JCirk  v.  NawiU  differed 
materially  from  the  preient,  inafmuch  as  the  Plaintiff  in  tre£* 
pafs  is  only  entitled  by  the  words  of  the  ftatute  of  Gloucejler  to 
the  cofts  of  his  writ,  and  whatever  more  he  receives  proceeds 
from  the  equitable  oonftmfiion  put  upon  that  flatute  by  the 
Court ;  beiides,  as  the  opinion  of  BuUer  J.  in  that  cafe  was 
founded  on  the  fuppofition  that  other  cafes  had  been  decided  ^ 
againft  the  Plaintiff,  and  no  fuch  cafes  arc  to  be  found,  the 
authority  of  that  opinion  is  lefs  to  be  relied  on ;  ^whereas  the 
cafe  oiBroadbent  v.  WiUcs^  Barnes^  266.  is  dire6lly  ccmtrary  to 
Kirk  V.  NxTwiU,  He  added,  that  at  all  events  the  Court  would 
rather  abide  by  the  decificm  of  the  former  cafe  which  had  fettled 
the  pra6Uce  of  this  Court,  than  adopt  that  of  the  latter,  by 
which  the  pra6Uce  of  the  King's  Bench  was  regulated. 

Lord  Eldon  Ch.  J. — ITiiscafehas  be«i  put  upon  two  grounds; 
I  ft,  the  juftice  of  the  cafe;  idly,  the  ftat  of  H,  8.  With  r&- 
fpe6l  to  the  firft,  though  it  may  often  be  prudent  for  a  party  to 
overlook  a  fault  in  the  pleadings  and  proceed  to  trial,  yet  it 
appears  to  me  that  the  advantage  which  he  derives  from  that 
mode  of  proceeding  is  a  fufiieient  compenfation  for  his  being 
deprived  of  the  cofts  of  the  pleadings  fiibfequent  to  that  feult» 
Ceitainly  he  may  be^  faid  to  have  been  to  blame  by  contributihg 
to  tlie  cofts  of  thofe  pleadings,  though  he  ultimately  fucceed. 
If  however  by  the  necefCury  conftru6lion  of  the  flatute  of  H.  8. 
the  avowant  be  entitled  to  the  cofts  of  all  the  pleadings,  what* 
ever  the  moral  juftice  of  the  cafe  may  be,  the  Court  canndt  re- 
fufe  to  allow  them.  But  the  next  queflion  is,  whether  that  be 
the  necefStry  conftru£lion  of  the  ftatute?  In  the  cafe  of  Kirk  v. 
Ncmll  we  find  the  authority  of  Mr.  Juftice  BuUer  (and  a  very 
confiderable  authority  it  is  on  fuch  a  point)  for  faying  that  a 
plaintiff  in  trefpafs  under  fhnilar  circumftances  is  not  entitled  to 
all  the  cofts.  In  that  cafe  he  alludes  to  cafes  lately  decided, 
and  though  we  do  not  find  any  fuch  decifions  in  print,  we  have 
no  reafbn  to  conclude  that  they  were  not  treafured  up  in  the 
mind  of  the  learned  Judge.  In  deciding  Kirk  v.  Ncmll  he  pro- 
ceeded on  thefe  principles,  which  he  feems  to  have  confidcred 
as  the  principles  of  the  former  cafes,  viz.  that  the  Plaintiff  had 

contributed 
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1 8oo.  contributed  to  the  cofts  as  well  as  the  Defendant,  that  he  Aould 
"  have  demurred  to  the  Defendant's  plea,  and  that  by  going  on 
Da  Co  it  a  ^  ^j^  j^^  ^^  equally  in  fault.  With  refpca  to  the  difference 
Clarke.  between  the  ftatute  of.  Gloucejler  and  the  ftatute  of  H.  8.  as  the 
Courts  have  decided  that  the  words  <<  cofts  of  the  writ"  meant 
cofts  of  the  adlion,  the  ftatute  of  Gloucejler  muft  be  coniidered 
as  if  the  latter  words  had  been  uied,  and  then  all  the  cafes  de- 
cided upon  that  ftatute  will  become  dirc6l  authorities  in  cafes 
arifing  on  the  ftatute  of  i/.  8.  The  cafe  of  Broadhent  y.  Wilkt 
is  then  relied  on ;  if  that  had  been  followed  up  by  long, .  inva- 
riable,  and  known  ufage,  the  Court  would  have  been  bound  to 
enforce  that  ufage  at  leaft  pro  hac  vice ;  but  as  it  is  not  eten 
pretended  that  any  rule  has  been  brought  into  familiar  pra£Uce 
in  confequence  of  that  dedfion,  I  think  we  are  at  liberty  not- 
withftanding  that  cafe  to  adopt  the  rule  which  was  laid  down  in 
the  King's  Bench  irf  Kirk  v.  NamUl^  and  which  appears  .  to  mc 
moft  conformable  to  juftice  and  to  the  fair  conftru6Uon  of  the 
flatute  of //.  8. 

Heath  J. — I  am  of  the  fame  opinion.  It  appears  to  me  that 
this  application  is  not  founded  either  in  reafon  or  juftice ;  that 
it  is  not  fupported  by  precedent,  or  conformable  to  the  true 
conftru6lion  of  the  flatute.  As  to  rcafbn  and  juftice,  if  the- 
avowant  will  not  take  advantage  of  a  fault  in  the  PlaiQtifiTf 
pleadings  when  he  has  the  opportunity  of  fo  doing,  he  becomes 
particeps  criminis.  The  ftatute  of  Gloucejler -^yeA  to  a  Plaintiff 
the  cofts  of  liis  writ ;  and  the  ftatute  of  H.  8.  puts  an  avowant 
in  the  fame  condition  as  a  Plaintiff  would  be  in  by  the  ftatute 
^  of  Gloucejler.  Both  ftatutes  were  made  in  pari  materidj  the 
avowant  therefore  under  the  ftatute  of  H,  8.  is  to  recover  fuch 
cofts  as  a  plaintiff  in  a  common  a£lion  would  recover  under  the 
ftatute  of  GlouceJlef\  With  refpe£l  to  the  authori^  relied  on 
by  the  avowant,  there  are  many  cafes  in  Barnes  which  are  not 
law :  and  whether  the  miftake  in  this  inftance  ai^ofe  frosn  the 
decifion  of  the  Court,  or  the  inaccuracy  of  the  reporter,  ftiU  a 
fingle  decifion  is  not  entitled  to  great  weight  when  oppofed  by 
the  authority  of  another  determination  in  the  King's  Bench, 
and  when  it  ftands  in  contradi6lion  to  reafon  and  juftice  and  the 
fair  conftru£Uon  of  the  ilatute. 

RooKE  J. — I  am  of  the  fame  opinion.     The  Avowant  in  this 

cafe  derives  fliflicicnt  advantage  from  the  .ftatute  of  H.  8, :  for 

if  we  were  at  liberty  to  follow  our  own  inclination,  fa  finr  fix)m 

.    giving  him  thefe  cofts,  we  fhould  direft  him  to  pay  them  to  the 

Plaintiff. 
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Plaintiff.  He  has  taken  two  iffues,  neither  of  which  he  ought 
to  have  taken ;  and  all  the  coils  of  the  trial  have  been  occa- 
lioned  by  his  de&ult.  That  ftatute  was  iiot  intended  to  give 
cofts  to  an  avowant  in  replevin  in  a  different  manner  from  what 
they  are  given  by  other  ftatutes  refpeAing  other  a6lions.  When 
coils  are  taxed  under  this  ilatute  it  mufl  be  done  fubje<%  to  the 
iamc  regulations  as  in  other  cafes,  in  which  the  coils  of  fuper- 
fluous  counts  and  fimilar  proceedings  are  deduced.  Then  by 
what  better  rule  of  diicretion  can  we  proceed  than  that  which 
has  been  adopted  in  the  cafe  of  a  repleader  ?  If  a  party  go  to 
trial  upon  an  immaterial  iffue,  the  Court  mufl  go  back  to  the 
firfl  faujt  upon  the  pleadings,  and  award  a  repleader ;  in  which 
cafe  no  coils  are  paid  by  either  fide  upoh  the  pleadings  fubfe- 
quent  to  the  fault.  In  this  cafe  the  Plaintiff  by  tl^  plea  in  bar. 
has  confefled  the  matter  of  the  avowry,  and  the  avowant  if  he 
had  adopt^  the  proper  means  might  have  obtained  judgment 
on  the  confeffion,  without  the  expence  of  the  fubfequent  pro-  ' 
ceedings.  The  caie  of  BraadbentY,  WiUcs  is  certainly  an  autho- 
rity for  the  avowant :  but  we  are  to  confider  whether  we  can 
accede  to  the  propriety  of  that  decifion.  It  flands  oppofed  to 
the  authority  of  Kirk  v.  Ncrwillj  which  though  it  relate  to  an 
a6lion  of  trefpafs  is  not  to  be  diflinguiihed  from  it :  and  it  ap- 
pears to  me  that  the  latter  determination  is  moil  conformable  to 
the  true  principles  of  the  law. 

Rule  difcharged  without  cofls. 
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^  this  cafe  a  rule  to  plead  in  four  days  was  entered  on  the  24th  Oyrm^  be 
oi  January,  and  a  plea  demanded  diereon  on  the  30th  of  the  Smc  beforeOie 
lame  month  at  a  quarter  before  four  in  the  ailernoon ;  on  the  «xp»«tJon  of  44 
3  ifl  of  January  at  two  o'clock  in  the  afternoon  a  demand,  in  demand  of  « 
writinir,  of  oyer  of  the  bond  on  which  the  declaration  was  P*">  though  the 

/•         1  1       T-fci  •     •  n**  y  •  \  nue  to  pletd  be 

founded,  was  ferved  on  the  Plaintiff^s  attorney,  who  without  out. 

granting  oyer  figned  judgment  on  the  feme  day.     A  rule  nifi 
for  fetting  aiide  this  judgment  having  been  obtained, 

Bcjl  Serjt  iliewed  caufe  and  urged,  that  where  oyer  is  not  de- 
manded until  the  time  for  pleading  is  expired,  the  Plaintiff  is 
entitled  to  treat  the  demand  as  a  mere  nullity,  and  referred  to 
I  Sellon  Pr.  263.  ed^  2.  and  the  authorities  there  cited.     He  ob- 

ferved 
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ferved  that  though  the  rule  be  otherwife  where  further  time  to  * 
plead  is  obtained  from  a  Judge,  yet  in  this  caiie  as  no  time  had 
been  obtained  the  time  for  pleading  expired  before  the  demand 
oioyer  was  made. 

Z^n^Serjt  con^d  admitted  that  e^^muft  be  demanded  befere 
the  time  for  pleading  is  out,  but  infifted  that  notwithftanding  the 
eaq>iration  of  the  rule  the  Defendant  has  twenty-four  houra  after 
the  demand  of  the  plea,  and  that  as  cyer  had  been  demanded  in 
this  cafe  within  twenty-four  hours  after  the  demand  of  a  plea,  the 
Plaintiff  was  not  entided  to  iign  judgment  without  granting  oyer. 

The  Court  were  of  this  opinion,  and  relied  on  the  cafe  of  Tkt 
JOuke  of  Leeds  ▼•  Vevers,  Barnes^  a68.  ed,  3. 

Rule  abfokita. 

TH£  END  OF  HILARY  TERM. 


During  the  Vacation  the  (xreat  Seal  was,  on  the  refignation 
of  Lord  Loughborough,  delivered  to  Lord  Elbon  Lord  Chief 
Jnftice  of  the  Court  of  Common  Pleas^  who  was  appointed  Lend 
High  Chancellor  of  Great  Britain.  His  Lordfhip  however  cob* 
tinued  to  hold  the  fituation  of  Lord  Chief  Juftice  of  the  Court  of 
Common  Pleas. 

Sir  John  TMriFORD  Knt.  His  Majeft/s  Attorney  General,  re- 
figned  his  ofHce  at  the  latter  end  oi  Hilary  Term,  and  was  eleAed 
Speaker  of  the  Houfe  of  Commons. 

Edward  Law  Efq.  one  of  His  Majefty's  Counfel  learned  in 
the  law,  was  appointed  Attorney  GeneraJ^  and  was  knighted* 

Sir  William  Grant  Knt.  His  Majefty's  Solicitor  General, 
refigned  his  Office,  and  was  fucceeded  by 

The  Honorable  Spencer  Perceval,  one  of  His  Maj^c 
Counfel  learned  in  the  law. 
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In  the  Forty-firft  Year  of  the  Reign  of  George  III. 


Scurry  qui  tain  v.  Freeman.  j^rit  a^d. 

• 

TTXEBT  on  the  ftatute  of  Ufury.  '  ^'""''  5'^'    ^ 

-*^       Hie  caufe  was  tried  before  Chambre  J.  at  the  Guiklhall  -^-lent  J?.5oo/., 
iSttings  after  Hilary  Term,  when  the  fa^  in  evidence  were  as  ofUieioan  it  was 
follow: — In  Sq)t€7nber  1 794  the  Defendant  lent  the  fum  of  ^ooL  l^^^^r!^]}^^ 
to  one  Robert  Hooley  upon  his  bond,  and  an  aflignment  by  way  lomething  more 
of  mortinure  of  certain  leafehold  premifes.     At  the  time  of  the  thaniegaimtereft 

.   ^^         1/111  -r  •       /»  isacorapenfa- 

loan  It  was  underftood  that  Hooley  was  to  give  lomething  more  tion,  hut  do  par- 
than  legal  intereft  as  a  compenfation,  but  no  particular  fum  was  f  ,e"^ed"™\ftcr 
agreed  upon.  After  the  fecurities  were  executed  and  the  money  the  execution  of 
advanced  the  parties  went  together  to  another  plaoe  where  Hooley  ^  f^\^^  Sd 
offered  the  Defendant  50/.,  who  directed  him  to  give  it  to  his  intereft  at  the 
Ion  then  prefent;  which  was  accordingly  done.     Intereft  at  the  "^J.^the^yoo/. 

for  five  years ;  at 
the  end  of  which  rime  an  adion  was  brought  againd  A.  for  ufury.-^Held  that  the  a£lion  was  not  barred 
by  lipfe  of  time,  for  that  the  loan  was  fubl^^ntiaUy  for  no  more  than  450/.  and  confequently  the  interelt 
at  the  rate  of  sLper  cent,  on  the  500/.  received  within  the  bfl  year  was  ufurious.  If  a  draft  he  given  for 
ufurious  intereft  and  a  receipt  tiiken  for  it  in  the  county  oi'  A.^  and  the  draft  h^  afterwards  exchanged  for 
mpiiey  in  the  county  of  ^. ;  ihe  ul'ury  is  ccmmittfd  in  ihe  county  of  B.  nud  the  venue  mufl  be  laid  thert. 

rate 
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1 80 1.  rate  of  ^L  jier  cent,  was  paid  on' 500/.  until  the  19th  of  January 
1797,  when  the  fecurities  were  changed  and  new  deeds  given  to 
fecure  the  500/.  and  5  per  cent,  intereft,  which  was  paid  from 
time  to  time  iip  to  the  26th  December  1799.  ^^  ^®  '^  xxxent- 
tioncd  day  25/.  was  paid  to  the  Defendant  as  one  year's  intereft 
on  500/.  by  a  draft  on  a  banker,  which  draft  was  received  as  caih 
and  a  receipt  accordingly  given  for  it  by  the  Defendant  at  a  houie 
in  Bedford-Rotm  in  the  county  of  Middlefex,  but  which  was  after- 
wards exchanged  for  money  by  him  with  a  third  perfbn  in  JV^fi 
SmitJifield  London,  The  venue  was  laid  in  London*  At  the  trial 
it  was  contended  on  behalf  of  the  Defendant,  ift,  That  as  the 
crime  of  ufury,  fo  as  to  fiibjeft  the  party  committing  it  to  pe- 
nalties, is  complete  on  the  taking  of  the  ufurious  intereft,  the 
crime  of  uliiry  was  in  this  cafe  complete  o^  the  receipt  of  the 
50/.  given  by  way  of  compcnfetion  for  the  loan  in  September 
1 794  (a^  and  confequently  the  time  was  long  fince  expired 
within  which  this  a6lion  ihould  have  been  brought ;  for  that 
iince  that  time  nothing  more  than  5/^  per  cent,  had  been  re- 
ceived on  the  5 go/.;  adly,  That  the  venue  was  improperly  laid 
in  London^  for  fuppofing  the  receipt  of  the  laft  25/.  as  one  year's 
intereft  to  be  deemed  ufurious,  ftill  it  was  received  in  Bedford" 
Itow^  which  is  in  Middle/ex.  The  jury  under  the  diredion  of 
the  learned  Judge  found  a  verdi6l  for  the  Plaintiff. 

Be/ij  Seijt.  now  moved  to  have  a  nonfuit  entered,  relying  oq 
the  objeAions  taken  at  the  trial,  and  in  fupport  of  the  firft 
referred  to  Llc^d  qui  tarn.  v.  Williams^  3  Wilf.  150.  and  Fi/ker 
qui  tarn  v.  Beajly^  Dougl.  235. 

.  BntTAe Court {confittingot Heathy Bookcy and  Chambrej  Judges) 
were  very  clearly  of  opinion,  that  the  receipt  of  25/.  as  oneyair's 
intereft  was  uftu*ious,  inafmuch  as  tlie  loan  could  only  be  deemed 
a  loan  of  450/.  fin^e  the  Defendant  had  taken  back  ^oL  out  of 
the  500/.;  and  alfo  that  the  draft  on  the  banker  was  merely  a  pro- 
mife  to  pay,  whereas  the  a£lual  receipt  of  the  money  conftituting 
the  uftiry  took  place  in  Smithfield^  which  was  in  London*  (i) 
Bejl  took  nothing  by  his  motion. 

« 

{a)  On  a  contrad^  to  forbe^  600/.  for  a  the  lender  to  be  receiver  oi  B,  the  bcarrov- 

year,  rel'crving  intereft  at  the  rate  of  5/.  er*s  rents  in  Middlejex^  with  a  pretended 

per  cent^  if  a  premium  be  taken  at  the  time  falary,  and  A.  receive  the  rents  in  MiHk' 

of  the  loan,  the  crime  of  ufury  is  complete  y^ir,  but  fettle  for  the  balance  with  B.  ia 

the  inftant  any  part  of  the  growing  intereft  Ltndon,  the  vewe  in  an  action  on  the  fiatotc 

is  received  by  the  lender.     JVadt  q.  t.  v.  is  well  laid  in  I.cndcn,     Stott  q.  t.  v.  Bre/t 

Witfon^  I  Eajit  195.  a  Term  Rep.  238.     Indeed  it  ieems  that  it 

{h)  If  an  uluri^ufi  cortradl  he  entered  into  might  be  laid  either  in  Zonden  or  MiHh* 

by  a  deed  executed  in  Londvu  aj)jH)iiuin2  A,  /fx^per  Afchurfi  J,    H,  240^ 
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Castleman,  Executor  of  Castleman,  v.  Ray,  Exe- 
cutor of  Ray. 

jlprU  24th. 

jNDEBJTATUS  ajfiwipfit  for  money  had  and  received  '^d  on  ^^  undamped 
^   an  account  ftated.     The  Defendant  pleaded  a  tender  as  to  J\,  ^^brick- 
part  and  a  fetr-off  as  to  the  reft.  i*/*":*'  '^  "«>' 
At  the  trial  of  this  cau^  at  the  Guildhall  Sittings  after  Jaft  repti'on  of  ^^ 
Hilary  Term  before  Chambre  J.,  the  Defendant  in  order  to  fup-  »3<^f<''  3«  *•  49* 
port  his  plea  of  fet-ofl^  tendered  in  evidence  an  unfl;amped  paper  draft»"dra^n  on 
of  which  the  following  is  a  copy —  pcrfon*  aaing  a$ 

°  ,''  bankers  within^ 

10  miles  of  the 
"   Mr.  Cajlleman  place  where  the 

Pleafe  to  jJay  the  bearer  30/.  85. ;  his  receipt  will  if  at  the  botTom 
be  your  difcharfire,  from  oiiMch  a  draft 

Yours,  &C.  knowlcdgment 

Standgatej  Sep.  3,  1790.  Tho.  Moseley.  ^^at***  ^"J'** 

Mr.  Caftleman,  Bricklayer,  Paid  by  Rich^.  Ray  1°"  P»?  ^^f 

^      i         »f  £•    ^»      .      ^  v..  «i  him,  that  ac- 

Camoeriveu.  tor  Charles  Cajtlemaiu    knowiedgment 

.  cannotJbe  re- 

The  words  "  Paid  by  Rich^.  Ray''  were  in  the  hand-writing  deuct."*^'" 
of  the  Defendimt's  teftator,  and  tlie  words  "  for  Charles  CaftU'' 
marC'  in  the  hand-writing  of  tlie  Plaintiff's  teftator.  It  was 
obje6led  that  tliis  paper  not  being  ftamped  could  not  be  received 
in  evidence,  being  a  draft  or  order  witlun  the  meaning  of 
23  Geo,  3.  c,  49.yr  2.  (which  a6l  was  in  force  at  tlie  time  the  draft 
was  drawn)  and  not  falling  within  the  exception  iu^T  4.  of  that 
a6l  which  exempts  every  draft  or  order  for  the  payment  of 
money  on  demand  upon  any  banker  or  perfon  or  peribns  a£ling 
as  a  banker  refiding  or  tranfa&ing  the  bufineis  of  a  banker 
within  ten  miles  of  the  place  of  abode  of  the  perfon  or  perfons 
drawing  fuch  draft  .or  order,  from  being  ftnmped.  The  learned 
Judge  being  of  that  opinion,  refufod  (o  receive  the  paper  in  evi- 
dence, and  a  verdi6l  was  found  for  the  Plaintiff. 

Rvnnington  Serjt.  now  moved  for  a  rule  calling  on  the  Plaintiff 
to  fiiew  caufe  why  a  new  trial  iiiouki  not  be  had,  contending 
I  ft,  That  Cajlleman  upon  whom  the  draft  was  drawn,  though  not 
a  banker  by  bufinefs,  might  be  confidered  as  a  perfon  a6ling  as  a 
banker  within  the  meaning  of  the  a£l,  having  been  treated  by 
the  drawer  as  fuch;  2dly,  Admitting  that  the  papei:  could  not  be 

received 
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received  in  evidence  &s  a  draft,  yet  that  as  CqjUevian  had  acknow- 
ledged at  the  bottom  of  it,  under  Iiis  own  hand,  that  Ray  had 
paid  the  money  mentioned  in  the  pi^er  for  his  ufc,  the  Defendant 
ought  not  to  be  precluded  from  giving  that  acknowledgment  in 
evidence  merely  becaufe  it  ftood  on  the  fame  paper  as  the  draft; 
that  the  acknowledgment  if  written  on  a  teparate  piece  of  paper 
would  not  have  required  a  ftamp  (ince  it  was  not  in  the  lutture  of 
a  receipt.     Fi/Iier  v.  Lejlie^  Efp.  N.  P.  Caf*  426. 

But  The  Court  (canfiftingof-H!?erfA,  Rooke,  and  CAaiTfir^  Judges) 
were  of  opinion,  that  the  evidence  was  properly  lejecled,  for  that 
the  acknowledgment  of  Ca/ttcman  could  not  be  made  available 
without  giving  effe£l  to  the  draft:. 

Rujiningtoti  took  nothing  by  his  motion. 


Afril  %A^ 

AicUprayMT  ii  a 
dilatory  plea 
witlun  4  Amn, 
Clin  and  muft 
be  veriSed  by 
affidavit. 
If  the  tenant  in 
a  writ  of  right 
pray  aid  after  a 
general  impar- 
lance it  is  good 
caufe  of  demur- 
rer: and  the 
Court  will  give 
judgment  there- 
upon that  the 
tenant  anCwer 
alone. 


Onslow,  Demandant,  v.  Smith,  Tenant* 

'y  HIS  was  a  writ  of  right  brought  to  recover  a  piece  of  gftrdai 
^  ground  and  curtilage,  with  the  appurtenances,  in  the  boroiij^ 
of  Hor/ham. 

The  Demandant  counted  in  Eafter  Term  1800,  and  laid  the 
right  and  ieifin  within  iixty  years  by  taking  the  eiplees  in  hif 
father  Denzill  Onflao)  from  whom  the  right  defcended  to  himfeK 
The  tenant  obtahied  three  general  imparlances,  ift:,  To  the 
Morrow  of  the  Holy  Trinity^  2dly,  To  the  Mobtow  of  All  SoiAf 
and  3dly,  Till  Eight  Days  of  Saini  Hilary.  "  At  which  day  the 
Demandant  comqth  here  into  court  by  his  fiiid  attorney,  and  die 
tenant  by  his  attorney  afbreiaid,  and  the  faid  tenant  iays,  that 
long  before  the  day  of  fuing  out  the  original  writ  of  tlie  laid  De- 
nmndant,  the  Right  Honourable  Charles  Lord  Vifcount  Irvmoi 
the  kingdom  of  Scotland  was  feifed  of  the  tenement  aforefaid  with 
the  appurtenances  in  his  demefne  as  of  fee,  and  being  (o  ieifed  on, 
&c.  made  his  laft  will  and  teftament;  (Here  the  tenant  fet  out  the 
limitations  in  the  above  will,  by  which  a  title  was  derived  to  Lady 
Irtmn  for  her  life,  remainder  to  Lord  IrvcirC^  daughter  IfiAMa 
Ann  Lady  Beauchamp  for  her  life,  remainder  to  the  iccond  third 
and  other  Ions  of  Lady  Beauchamp  in  tail  male,  remainder  to  his 
daughter  Frances  for  her  life,  remainder  to  her  firft  and  odier 
ions  in  tail  male,  remainder  to  his  daughter  Elizabeth  for  her  life 
remainder  to  her  firft  and  other  fons  in  tail  male,  with  lerera! 

14  other 
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Other  remainders  over;  the  tenant  then  averred  the  death  of       iSoi. 
Lord  Jrwifif  whereby  Lady  Hrwin  became  ieiiedfor  her  life,  and  ' 

that  Ihe  by  leafe  and  rdeafe  of  the  28th  and  29th  of  3%  1790^  Onslow 
conveyed  her  life  intereft  to  the  tepant ;  and  that  Lady  Beau^  Smits. 
champ  had  no  fecond  fbn^  and  France$  no  fon.)  And  the  fiud 
tenant  fiuther  fays  thatthefidd  EUxabeth  afterwardsand  before 
the  fuing  out  of  the  faid  original  writ  of  the  faid  Demandant,  at 
the  borough  of  Hoxfluan  i^reiaid  intermarried  with  one  Hx^ 
MeyneU  Eiquire^  and  the  iaid  Hugo  MeyneU  and  MizabetA  have 
ifliie  between  th^n  lawfully  b^otten  one  Hugo  MeyneU  thdr 
firft  fbn  who  is  now  living,  to  whom  and  to  the  heirs  male  of 
his  body  ifluing,  the  tenement  aforefaid  with  the  appurtenances 
after  the  death  of  the  faid  VifcounteCs,  and  after  die  reQ)e£iiv^ 
deaths  of  the  laid  IJabella  Ann^  Frances^  and  EUxabetAf  and  in 
de&ult  of  fuch  ifliie  of  their  reQ)e£live  bodies  as  aforefaid  doth 
belong  and  without  which  faid  Hugo  MeyneU  the  fbn,  the  faid 
tenant  cannot  drait  into  plea  the  a/brefaid  tenement  with  the 
appurtenances  nor  anfwer  the  faid  Demandant  diereo^  where- 
fore he  prays  aid  of  the  faid  Hugo  MeyneU  the  Ton*'' 

<^  And  the  fi^d  Demandant  protefting  that  the  faid  Charles 
Lord  Vifcount  irtoin  of  the  kingdom  oiScoUand  was  not  fo  feifed 
of  the  tenement  aforelaid  with  th^  appurtenances  as  the  faid 
tenant  hath  above  fuppofed,  fays  that  the  matters  alleged  by  the 
iaid  tenant  in  manner  and  form  as  the  fame  are  above  ftated  and 
£ei  forth,  are  not  fufficient  in  law  for  the  faid  tenant  to  have  diA 
of  the. faid  Hugo  MeyneU  the  fbn,  wherefore  he  prays  ju4gment9 
•And  that  the  faid  tenant  may  anfwer  the  faid  Demandant  in  the 
plea  aforefaid  without  the  aid  of  the  faid  Hugo  MeyneU.  And 
tor  caufes  of  demurrer  in  law  the  faid  Demandant  ifets  downtmd 
ihews  to  the  Court  here  the  following,  that  is  to  fay,  for  that  the 
laid  tenant  hath  prayed  the  aid  of  the  fi^d  Hugo  MeyneU  the 
ion,  in  a  term  fubfequent  to  that  in  which  the  faid  Demandant; 
counted  againft  the  faid  tenant,  and  after  an  imparlance  had 
Jbeen  prayed  by  and  granted  to  him ;  and  alfo  for  that  the  faid 
tenant  hath. not  made  any  pnffert  dL  the  faid  feveraL  indentures 
which  he  hath  alleged  to  have  been  refpeAively  madeon  the  28tk 
and  29th  days  of  May  in  the  year  of  our  Lord  1790  aforefaid^ 
or  of  either  of  fuch  indentures,  nor  hath  he  fet  forth  any  l^gal 
excufe  for  not  fhewing  ;the  fame  or  either  them  to  the  Co\a% 
liere ;  and  for  that  the  ffdd  aid-prayer  is  in  various  oth^  re- 
i|)e£is  uncertain,  infuffident,  and  informaL" 

VOLtii.  cc  «<And 
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;  P  rNT.  "  And  the  faid  tenant  ftys  that  the  matters  and  thingsbyWri 

alleged  in  manner  and  form  aft  the  fame  are  aSove  ftated  and  fit 

■ '  ^ ''-''''  forth,  are  fufficicnt  in  law  for  him  the  faid  tenant  to  have  aid  rf 
Sautb.  the  (aid  Hugh  MeyneU  the  fon,  and  this  he  is  ready  to  ietSf 
and  prove  as  the  Court,  &c«  And  becaufo  the  laid  Demandant 
hath  not  made  any  anfwer  to  the  faid  aid-prayer»  nor  hitbeito 
denied  the  fame,  the  faid  tenant  pn^s  judgment^  and  aUb  as 
before  prays  aid  of  the  faid  Hugo  MeyneU  the  fon.** 

This  cafe  was  to  have  been  argued  lafl  Mtchaelfnas  Term  bj 
Be/i  SerjL  in  fupport  of  the  demurrer,  and  Baylei/[  Seijt  cofitra\ 

But  The  Court  being  <^  opinion  that  the  aid-prayer  was  a 
dilatory  plea  within  the  ftatute  of  Ann,  and  indeed  the  moft 
dilatory  which  could  be  pleaded,  fince  infimt  in  arms  ihigfat  tie 
prayed  in  aid  and  the  parol  would  demur  till  he  came  of  agei 
obferved  that  it  mufl  be  verified  by  affidavit; 

Be/l  then  uififted,  that  as  the  tenant  had  omitted  to  vtsHf^  hf 
affidavit,  the  Court  would  not  then  g^ve  him  time  to  do  fb,  bii 
would  give  judgment  on  the  demurrer  that  the  tenant  fhodA 
anfwer  to  the  Demandant  without  aid. 

But  'ne  Court  anfwered  that  no  fuch  judgment  could  be  g^vio^ 
^  until  defiiult  aflcr  default;  diat  the  courfe  which  the  UauA 
ought  to  foHow  was  to  fue  out  a  writ  of  fhmmons  adjuifkge/iUii 
mixilhmj  and  that  if  the  prayee  then  made  two  defiaillB  jtt%^ 
ment  might  be  given  that  the  tenant  fhould  anfwer  witSlo^it  Bite; 
They  therefore  gave  leave  to  the  tenant  to  verify  hi6  pl^'  by 
affidavit,  faying  at  the  fame  time  that  the  Demandant  waS.il 
liberty  to  withdraw  his  demurrer. 

The  tenant  accordingly  verified  his  aid-prayer  by  affiddift> 
but  the  Demandant  not  having  withdrawn  his  demurrer,  it  not 
came  on  to  be  argued ; 

J3g/?  Serjt  for  the  Demandant  The  firftobjeftioA  to  the  aid- 
prayer  is,  that  it  has  been  prayed  after  a  general  inqMurlattoe^ 
Booih  on  Real  Anions,  p»  6i.  Now  that  an  aid-prayer  is  a  £^ 
latoxy  pka  need  not  be  ai^ed,  fince  the  Court  have  decidtil 
that  point,  by  requiring  that  it  fhould  be  verified  by  aflSdafit 
If  itideed  it  be  contended  that  the  confequence  of  efUblifUkiff 
that  aid  caxmot  be  prayed  after  a  general  imparlance  would  be^ 
that  aid  ib  prayed  mi^t  be  treated  as  a  nulHty,  and  could  not 
be  demurred  to;  it  may  be  anfwered  that  in  Buddie  v.  fFHUik 
6  Term£ejK  369.  which  wag  a  demurrer  to  a  plea  in  ^baittia| 
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pleaded-after  a  general  iii^>arlance^  the  Court  gave  judgment  of       i8oi. 
re/fondeas  oufter  on  the  demurrer.     So  in  the  prefent  cafe  the      '  , 

Court  may  give  judgment  that  the  tenant  aniwer  without  aid*  ^^i-ow- 
In  fa£i  the  tenant  for  life  and  the  remainder-man  may  be  com-  Suits. 
pared  to  two  joint-tenants,  one  of  whom  if  iued  alone  has  a  right 
to  plead  in  abatement,  but  may  be  deprived  of  that  advantage 
if  he  neglefl  to  plead  in  abatement  until  after  a  general  impar* 
lance.  The  fecond  obje£Uon  is,  that  no  prqfetct  has  been  made 
of  the  deeds  ftflted  in  the  aid-prayer,  under  which  the  tenant 
derives  liis  title. 

[Heath  J. — There  is  nothing  in  this  laft  olge^on :  for  it  ia 
unneceflary  to  makeprqfert  of  any  deed  which  haa  its.  operation 
under  the  ftatute  o(  Ufes.  (a)] 

Baifley  for  the  Tenant — ^The  obje^on  which  has  been  takai 
to  this  aid-prayer,  that  it  cannot  be  pleaded  after  a  general  im- 
parlance, is  not  well  founded*  The  paflage  referred  to  in  Booti^ 
6u  is  this ;  **  In  real  a^ons  aid  ooght  to  be  demanded  at  the 
£rft  day  the  tenant  hath  to  plead,  that  is  before  imparlance.*' 
In  fupport  of  this  Booth  refers  to  3  //•  6.  5.  which  does  not  fup- 
port  the  above  propofition.  Indeed  Booth  himfelf  in/>.  94., . 
ipeaking  of  the  vmt  of  right  patent,  feyf  <<  After  the  view  and 
imparlance,  the  tenant  may  plead  or  vouch,  or  pray  in  aid  if  he 
be  tenant  for  life."  And  in  Co.  JEntt\  48.  tit.  Annuities  pL  u 
there  is^  a  precedent  in  which  aid  was  not  only  once  prayed  after 
a.graeral  imparlance^  but  the  prayees  after  having  been  joined 
in  aid  obtained  another  general  imparlance  and  then  prayedia 
aid  the  reverfioner.  To  grant  aid  where  it  ought  not  to  be  grant- 
ed is  not  error,  but  to  refufe  it  where  it  ought  to  be  granted 
is  error.     Bro.  Ah\  tit.  Ayie^  pL  118.  (b) 

Be/l  in  reply. — Precedents  of  pleading  cannot  be  oppofed  in 
point  of  authority  to  decided  cafes,  fince  they  are  not  fan^lioned 
by  the  judgm^t  of  the  Court.  Viner^  when  conlidering  at  what 
time  aid  ought  to  be  demanded  by  the  tenant,  feys  <^  He  ought  to 
demand  it  the  firft  day  of  the  term  he  begins  to  plead."  Vitu 
Abr.  tit  Mi  of  a  Comman  Perfon^  F.  a.,  and  cites  a  H.  6, 5.  b»  {c);. 
sad  in- the  next  paragraph  he  adds  **Ifa  plea  be  adjourned     [  388  ] 

^(,^SMthecafttonthisriibJ0acoUea«d         (i)  S^eaUbtothefkinceAaS  J7.7.ZI. 
bj  JwsUimms  Sefjr.  in  his  editioa  of  Samm-     Fe^  H^^ey,    And  the  fame  rule  prerailt  . 

•Sfl  Jko  8  Ttrm  Jhf.S7S'  BamJUlv.Lmgb  498.     %  Ld,  Hfym,  969.    L§MgMtviUt  ▼. 

tfii^tfJMf^ry  where  Lord  Knyom  mentioiit  TbiJlUvfrtlh 

«  Mjiveyinct  touTesataniDlbiQctiBwiiich  U)  llib  b  mif-priiited   io   Flngr  for 

pcolat  nee^  oot  be  pleaded.  3  H.  6.  s,  k, 

c'c  %  from 


Smitb. 
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1 80 1.       ^^^  ^y^g  ^fj^  ^^  another,  in  the  other  term  he  Cball  not  have  it 
Q^,^^^^       3  //.  6,  5.  b*^    Now  an  unparhnce  is  an  adjoummenL     Tht 
V.  two  paflages  in  Booth  may  be  reconciled,  by  fuppofing  that  in 

one  he  fpeaks  of  a  general,  and  in  the  other  of  a  ipedal  impar- 
lance. 

The  Court  at  firft  indined  to  overrule  the  demurrer,  and  ob- 
fcrved,  that  the  tenant  faavii^  only  a  life^^ate  was  bound  at  the 
peril  of  a  forfeiture  to  pray  in  aid  the  remmnder-man ;  that  in 
this  cafe  therefore  the  only  queftion  was,  whedier  aid  had  been 
properly  prayed ;  and  that  although  it  might  periiiqis  have  been 
a  fubje^  of  demurrer,  if  it  had  appeared  on  the  face  of  tfaeaid- 
prayer  that  the  ten«it  had  no  ri^t  to  demand  aid  of  the  prayee^ 
yet  it  did  not  follow  that  the  Demandant  was  entitled  to  demur 
oil  account  of  a  ftippofed  informality  in  this  aid-prayer,  finceif 
it  were  quaflied  on  this  demurrer,  the  interefts  of  the  remainder- 
man  would  be  8iFe£ied  without  his  being  in  Court  to  defend  him- 
iblf,  and  the  tenant  could  not  be  adjudged  to  anfwer  by  himfidf 
until  the  prayee  had  made  default  after  ddiault 

Cur»  ado.  vdL 

On  this  day  the  judgment  of  the  Court  *(preient  Rooke  and 
Chambre  Juftices)  was  delivered  by 

Heath,  J. — ^The  queftion  is,  whether  after  a  general  impair 
lanoe  aid-prayer  liei^?  It  is  a  clear  principle  of  law  that  no  dila- 
tory plea  can  be  pleaded  in  another  term  after  a  general  impar- 
lance, and  it  is  clear  that  aid-prayer  is  a  dilatory  plea :  the  law 
is  folaid  down,  in  Booth  61.  i  Bol.  Abr.  185.  and  Hard,  ijf. 
On  behalf  of  the  tenant,  there  hkve  been  cited  as  authoritiesi 
^00^1^  94.  and  two  precedents  in  Coke*s  Enhies^  Jb.  48.  As  to 
the  pailkge  in  Booth  it  is  extremely  inaccurate,  .for  it  refers  to  a 
former  paffage  in  the  iame  book,  which  dire6Uy  contradifis  it, 
and  cites  Cok^s  EntrieSifo.  182.  pL  4.  where  I  find  that  no  im- 
parlance whatever  was  antecedently  granted.  I  have  looked 
into  Cokeys  Entries^  fo.  48.  a.  and  629.  b,  {a).  In  the  fiift  of 
thcfe  Entries  the  imparlance  was  granted  in  the  fame  term :  die 
fecond  of  thefe  Entries  is  a  precedent  for  the  tenant  fb  jSur  as  it 
goes,  but  I  think  it  is  of  but  little  weight,  becaufe  the  granU 
ing  aid  where  none  is  of  right  demandaUe  is  not  error.  It 
might  be  the  intereft  of  the  Demandant  to  acquielb^in  the  d^ 
mand,  inaimuch  as  it  enabled  him  to  obtain  a  moreccHiqdeCe 
judgment  againft  the  tenant  for  life  and  remainder-man,  laftcad 
of  obtaining  it  agamft  the  tenant  for  life  only.     ^Mify^t^ 

(«}  Tk.  Ssirt/rnkt^fi*  xa. 
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renmtiarejiKriproJeintroduSto.   The  diftinftion  is  clearly  taken        i8oi. 

by  Martin,  once  a  juftioe  of  this  bench,  that  an  indefinite  num-      — 

ber  of  aid-prayers  may  be  fucceffively  taken  after  an  imparlance         ^^^^^ 
in  the  fame  term,  but  the  tenant  ihall  not  have  aid  after  a  gene-       Smitb. 
ral  imparlance  in  another  term,  3  i7. 6.  5.  &     We  are  all  of 
opinion,  that  in  this  cafe  the  demurrer  ought  to  be  allowed,  and 
the  judgment  of  the  Court  is,  that  the  tenant  ihall  anfwer  alone 
without  the  aid  of  Httgq  Meynell  the  fon.  (a) 

(tf)  There  Teems  to  be  a  diftinflion  be-  DefendaK  prayed  in  aid,  and  the  Plaintiff 

tween  judgmenti  againft  the  tenant  upon  counterpleaded,  upon  which  ifTue  wat  joined 

deinurrer  to  the  aid.pray«r  and  judgments  and  found  for  the  PhiBttff,  it  waa  held  to 

againit  him  wHere  the  Demandant  counter-  be  peremptory,  and   that  the  judgment 

-pleads  the  aid  praver;  in  the  former  cafe  it  (hould  be  nom  au§4  rej^deat  fed  qutd  fmr* 

is  not  final,  in  the  btter  it  \u    Thus  in  iiiUJiat»  In  thisrefpeA,asin  maoyoiiieis» 

Sro.  Ah.  tit.  Perempury^  //1 76.  it  was  Aid  «h«  aid-prayer  «p}>ears  to  refcmble  a  ptea 

by  SeUM  ('  if  the  tenant  prays  aid*  and  the  iu  abatement ;    to  which  if  PUintiff  de- 

l3emandant  coumerpleads,  and  the  tenant  mnr  and  fuccced  on  the  demurrer,  judg> 

pleads    eftoppel  againft   the    counterpleai  ment   fliall  be  that  Defendant  rrfi>9mJm$ 

which  is  adjudged  againft  him,  this  is  per-  •iijtgrk  but  if  ifTue  be  taken  ou  the  plea, 

emptory ;  but  upon  demurrer  upon  the  aid  and  found  againft  the  Defendant,  the  jodg- 

this  is  not  peremptory.*'    Soin  »Zr««.52«  mem  ftiall  be  final     See  Cmi^IXg,  lit. 

.  where  in  a  writ  oi  fartitiiieftuiiudi  Um  AkdkmaiU  I.  X4>  (J. 


Hammerslet  v.  Mitchell.  Aprii^^At. 

J  N  this  cafe  the  HaintiiTs  clerk  haying  made  an.  affidavit  of  debt  An  effidaric  to 
^  to  hold  the  Defaidant  to  bail,  in  which  he  had  fwom  pofi-  1,^  Fibintirs 
tively  to  the  debt  and  neiratived  any  tender  in  bank-notes,  in  ^^rk  esyyreisly 
the  fame  way  as  in  Smith  v.  Tjffon^  antej  p*  339. ;  aeriu  bank 

Befl  Serjt  on  the  authority  of  the  above  cafe  obtained  a  rule  notes,  be(d  bad. 
Ni/l  for  difcharging  the  Defendant  on  a  common  appearance. 

Shepherd  Seijt  now  (hewed  cauie,  and  urged,  that  notwith* 
ftanding  the  cafe  of  Smith  y.  T)ffon  the  Court  would  probably  ^ 
choofe  to  reconfider  the  rule  they  had  adopted,  inafmuch  as  the 
Court  of  Kin^s  Bench  had  fince  the  determination  of  that  cafe, 
and  with  a  full  knowledge  of  it,  decided  (6)  difierendy,  and  re-    , 
fufed  to  grant  fuch  an  application  as  the  prefent,  obferving  thats^ 
if  the  principle  of  that  cafe  could  be  fupported  it  would  be  ne- 
ceflary  for  all  the  partners  to  join  in  die  affidavit  where  they 
were  joined  in  the  ad;ion* 

(^)  The  name  of  the  cafe  was  Mmi9x  v»  liifed  by  the  Court  of  Jt>  J.   See  aKb  7Se  ' 

Aimrtnmhy^  the  applicatioo  wu  made  by  Mayr  ^ L^miam  r.  Dim^  \  Ba/t^i^  -md 

£,  Morris  on  fa€ls  preci&ly  fimibr  with  Kmhbt  v.  Xtjie^  I  £^t  415.  to  the  te» 

chofe  uf  Smiib  v.  Tf/om,  and  on  the  authori-  cflfeft. 
ty  of  that  cafe  in  HU.  41  Gfa.  3^  and  re- 

cc  3  But 
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z8oi.  Hot  I%e  Court  (canfifting  of  Hbath,  Roeus,  and  ChisbH^ 

Juftioes)  adliered  to  their  former  opinkti ;  and  Cbavbhs.!. 


Ha^miiit  ^bfg^^^  ^Y^^  j^  ^^jjj  be  difficult  to  fey  that  the  Dqxmefit  hni 
MrrcHiLL.    not  committed  perjury,  fince  he  had  fwom  to  a  h&  not  wQam 

his  knowledge. 

Itufe  aUblnte* 

jifrut'jxh.  Ghatterlet  t^.  FmcK. 

Ji^ofl.4%o.s9u  Holdings  v.  Same. 

A  P^?°  ?^      I  ^  the(e  caies  the  affidavits  to  hold  to  bail  were  made  by  one 
S^at  agent  to     ^  Robert  Anderfimj  agent  to  the  PlaintifK, '  and  were  precii^ 


notes. 


'*^**^K*^*   fimilar  to  that  in  the  laft  cafe.     Accordingly 
country  with  a         Vaughau  Seijt.  obtained  a  rule  Ni/l  for  difcharging  the  Be> 
power  of  attoc-    fen^j^nts  ou  entering  common  appearances. 

ney  to  collect  ^  *  ^ 

bit  debu,  may         Againft  thofc  rules  Be/l  Seijt.  now  ihewcd  for  caule  affidanrili 

S*aS,rp^i?  dy  ft»^°«  ^^^  *^  Plaintiffi  refided  at  StaJJbrd,  and  that  die  find 
denying  any  ten-  Bobert  Anderfon  being  refident  in  Ixmdonj  was  appointed  ^^^^^ 
dcr  in  bank        agent  by  power  of  attorney,  for  the  ipecial  purpofo  of  ol 

payment  of  the  debts  for  tl)e  recovery  of  which  tfaefe  aAioni 
Were  brought,  and  for  compounding  imd  fettling  the  fame  as  he 
fliould  in  his  difcretion  think  moft  fit 

The  Court  (confiding  of  Heath,  Rooke,  and  CuAXBilf 
Juftices)  were  of  opinion  that  the  fa£ts  difdofed  in  the. affidavit 
now  produced,  fufficiently  accounted  for  the  Haintiff^s  agent 
being  able  to  n^ative  fo  pofitively  the  tender  in  bank-notes. 

Rules  difohaiged* 


jiprUtM.  Stagey  and  Two.  otliers  v.  Federicu 

An  liBdant  of  jOne  of  the  three  Plaintifis,  who  were  partners,  hawig  made 

^e'rf^t^  *®  affidavit  to  hold  to  bail,  in  which  he  fwore  p^tifdy 

partners  deny,  to  the  debt,  and  exprefsly  negatived  any  tender  iii  bank-notes 

ShirJk.notem  having  been  made  to  himfeli^  or  to  either  of  his  partners  to  the 

himfelf »  or  to  beft  of  his  knowledge  and  belief: 

nwtotheSft  jB^  Seijt.  obtained  a  rule  JV^  for  cancelling  the  bail-bond  and 

of  hSs knowledge  entering  an ^xtTn^T^^KTon  the  bail-piece,  ift,becaufe  all  the  Fbdn- 

fuffident '  The  ^^  ^^  not  joined  in  the  affidavit  to  hold  to  bail;  and  adly,  en  an 

CourtwiUnoc  affidavit  ftating  that  accHumiffion  of  bankrupt  had  ifluedaflnft 

dilchargo  a  De-  .  ^  *  ^ 

fondant  on  com- 

raoa  bail  on  the  ground  of  his  havhig  obtained  a  certificate  ai  a  bankrupt  and  of  the  debt  bwig  Jiiiifcy 
bamd,  if  &t  validit/  of  the  crxtificate  is  meant  to  be  difputed. 

the 
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.    / 


il^eJDefepdajit,  who  bad  obtained  his  certificate^  «i}d -that  the 
debt  in  queftion  bad  accrue»  previous  to  the  ifiiiing  of  the  com- 
mlffion. 

Shepherd  Seijt.  ihewed  cai£le,  and  cpnteside<^  ift,.tlu|t  .as  it 
was  not  neceflary  before  the  paflmg  of  the  Vank  aA  that  all  the 
'PlaihtifTs  ihould  join  in  an  affidavit  to  hold  to  baQ,  it  w^s  not 
iike  inteotion  of  the  Lcgiflature  to  compel  them  to-do  ib  now; 
^*4ly9  that  it  did  not  appear  by  the  Defendant's  affidavit  that  the 
debt  accrued  prior  to  the  a(ft  of  bankruptcy^  without  yrhidi  the 
certificate  would  be  no  !:>ar.  JBam/brd  y.  JBurrellf  afUe,  p.  i» 
He  alio  produced  an  affidavit,  ftating  that  the  validity  of  th^ 
certificate  was  the  point  intended  to  be  cont^ed  at  ^e  trial; 
and  urged  that  the  Court  wouklnot  prqudice  that  queftion  on 
a  fimnnary  application. 

The  Court  (confifting  of  Heath,  Rooks,  and  Chaspirs 
Juftices)  were  of  ^ppii^on,  that  the  .  affidavit  to  hokl  to  bail 
:was  fufficient;  and  that  though  the  affidavit  iq)on  which  the 
xule  was  granted  was  gopd  prima  facie  evid^ice  c^  the  d^ 
having  accn^ed  prior  to  the  ad  of  bankruptcy,  yet  that  as  th^ 
avlidity  of  the  a^rtificate  was  diiputed  they  could  not  interfere 
jn  a  fiunnHu;y  way. 

Rule  difcharged. 


l8oi. 

Stact   . 
uidOthen 

FsoiRick 


The  Earl  of  Radnor  v.  Recte. 

nPRESPASS  for  breaking  the  Plaintiffs  houle  and  taking  awtay 
.       his  goods.     Plea  Not  guilty. 

This  aAion  was  brought  againft  the  Defendant  who  was  €oI- 
leAor  of  the  duties  on  male-fervants,  houfes,  windows,  horfes 
and  dogs,  for  diftraining  goods  in  the  Haintiff^s  boufe  for  one 
year's  duty  and  fiu-charge  on  (Mie  male  fervant*  Hie  Plaintiff  had 
appealed  againft  the  furcharge  to  a  meeting  of  the  Commiffioners, 
on  the  ground  that  the  male-fervant  in  queftion  was  a  day* 
labourer.  The  Commiffioners  difinifled  the  appeal  (a),  and  the 
l)efen<lant  in  confequence  made  a  diftrefi  upon  the  PIa^ti£Pa 
goods  to  fatisfy  theduty.  When  this  caufe  came  on  ,fo  be  .tried 
f»^reJ^rd£McmCh.X  ^^^W^pmnfler^^^ 


Ifthtjudlpnent 
ofOommtiiioa. 
en  of  appeal  in 
certain  oifet  b« 
declared  final  bj 
Ibfiutey  their 
judgment  can- 
nocbecQcAioned 
iaanadioocf 
tre^als. 


«  * 


■  {d^%f%%  Geo.  3.  <r.  43./  35.  the  api-  af  a  IM|se;  rlly  37^^  i  «»ior.  the 
fmX'»  gif  en ;  and  by/  38,  an^  39>  declarod  dutiet  ai»;ipcfe»ftd,  and  Ihe'teaer-poifeis 
tinil  unle(s  a  dXi  be  ibted  for  die  opthion     refenred  t»  the  CoounpoMrt. . '       . 

cc  4      «  MkHuu^MM 


i8ox. 

Radnor 

9, 
R£IVB. 
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Michaelmas  Terpi,  a  verdiA  was  found  for  the  Plaintiff  ibbjeft  t§ 
the  opinion  of  this  Court  upon  a  cafe  referved. 

The-cafe  being  now  called  on  for  argument,  and  the  Coort  in* 
thnating  that  it  was  not  open  to  difiniffion,  inafinudiaa  they  had 
no  jurifdiAiony  the  determination  of  the  Commiffionera  being 
final; 

Lens  Serjt.  endeavoured  to  obviate  that  obje^on  by  dtte 
Mihoardv.  Cqffhh  2  BL  1330.  and  Harrijon  v.  Buttock^  tH»A 
68.,  in  the  ibrmer  of  which  cafes  the  Court  oi Common  PtetuhsA 
entiSrtained  a  queftion  teCpeStm^  a  poor-rate  which  had  been 
confirmed  by  die  Seffions  on  appeal,  and  in  the  latter  a  queftioii 
on  the  land-tax,  after  an  appeal  to  the  Commiffioners  which  had 
been  difniifled,  and  obferved  that  if  the  Commiffioners  in  tfiis 
cafe  had  taxed  the  Plaintiff  for  a  fervant  not  falling  within  the 
defcription  of  the  aft  they  had  exceeded  their  jurifcii ftion. 

But  The  Court  (o^fifUng  oi  Heath,  Rooke  and  CHAMBRif 
Juflices)  faid,  that  it  h'ad  beeh  determined  by  all  the  Judges  of 
Englandj  that  when  a  flatute  provides  that  the  judgm^ot  of 
Commiffioners  appohited  thereby  fhall  be  final,  their  dedfion  ii 
oondufive,  and  cannot  be  queflioned  in  any  collateral  w^. 

Judgment  for  the  Defendaint.  (a) 

(a)  See  the  words  tdTatttZ.  in  Struh- 
Und  V.  IVardf  7  Term  Rep.  634.  iit  neiu, 
**  that  a  convkSion  of  a  juttice  could  not  be 
controverted  in  evidenie,  that  the  juftice 
hiYing  a  competent  jurifdl^ion  of  the  mat- 
terhis  judgment  waacondufive  f^iM  reverfed 
or  quaOied ;  and  that  it  could  not  be  fet 
afidt at  Nifi Pnuu*  ' But wliere a ilatute 
(13  G,  3.  *.  78./.  19.")  dire^cd  that  an 
order  of  juftices  for  curnin;  a  footway  con- 
firmed on  appeal  to  the  Quarter  SeHions 


Ihould  be  final ;  and  in  t  fubfe^uent 
(/^O  provided  that  ceruin  forms  Ol 
forth  in  a  tchedule  Oiould  be  ttfed  on  ell  oe. 
cafiona,  and  that  no  obje^ion  ihould  be 
taken  for  want  of  form  in  any  fuch  proeeei- 
ingB ;  it  W4I  held  that  a  marerial  variaoct 
from  the  form  prelcribed  was  fatal  to  tbe 
order,  and  might  be  taken  ailvaBtage  of  ia 
an  a<^lion  of  trefpafs,  notwithAandu^  iki 
order  had  been  coofirmed  00  appeal  to  the 
SeffioBSi    J>avifum  v.  GiU^  1  iieC  64. 


JlfrU%t&k. 

Tht  Court  will 
not  order  money 
paidntoOourt 
bytheDaltn- 
dbnt  throoi^  a 
miftaketobere 
ftond  tohbn. 
Thoufb  ptfflupt 
in  cafe  cf  fraud 
thayiMy. 


Vaughan  v.»  Barnes. 

Two  aAioni  having  be^i  commenced  againft  the  Defendant  in 
,  this  cafe  for  goods  fold  and  delivered,  one  of  which  was  tt 
the  fuit  of  thePlainti£^  and  the  other  at  the  fuit  of  a  thirdperfto; 
the  Defendant  to  the  firft  pleaded  a  tender  of  iZL  8^.  and  paid 
the  fame  into  Courts  which  was  taken  out  by  the  Plaintiff;  and 
to  the  lail  he  pleaded  the  general  iffue,  confidering  thai  the 
Plaintiff  ^oa^gAan  was  the  o^y  perfbn  entitled  to  recover  for  anj 

of 
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of  the  goods  delivered,  but  that  he  had  demanded .  more  than 
was  aAually  du&>  The  a£Uon  to  which  the  general  iflue  only 
was  pleaded  coming  on  to  be  tried  firft  the  Plaintiff  obtained  a 
verdi6l ;  after  which  the  Defendant  procured  a  bill  of  particulars 
firom  the  prefentFlainti£^  which  ftated  his  demand  to  be  20/.  3;. 
Upon  this  Beft  Serjt.  having  obtained  a  rule  calling  on  the 
Plaintiff  to  Ihew  caufe  why  the  (um  of  SI.  55.  being  the 
difference  between  the  fum  paid  into  Court  and  that  ftated 
in  the  Pkuntiff's  particulars  Ihooid  not  be  reftmded  to  the 
Defendant,  was  now  called  upon  to  fupport  his  rule.  He  urged 
that  although  the  Court  would  not  in  general  order  money  to 
be  refunded  which  had  been  paid  into  Court  by  a  Defendant, 
yet  that  in  a  caie  like  the  prelent  where  the  Ddendant  had 
a6led  under  a  complete  miftake,  and  where  the  Plaintiff's  own 
particulars  ihewed  that  his  demand  did  not  amount  to'fb  much 
as  he  hod  taken  out  of  Court,  they  would  not  adhere  to  a  rule 
which  would  work  injuftice. 

But  Tke  Court  (confifting  of  Heath,  Rooke  and  Chambre 
Jufti<;es)  were  of  opinion,  that  the  Defendant  pays  money  into 
Court  at  his  peril,  and  that  the  Court  would  never  order  it  to 
be  reftored  unlefs  it  appeared  that  fbme  fraud  or  deceit  had  been 
praAifed  upon  him;  and  added,  that  almoft  every  Defendant 
pays  fbmething  more  into  Court  than  he  believes  to  be  due,  that 
lie  may  be  certain  of  covering  the  juft  demand,  and  that  con- 
lequenily  if  the  Court  were  to  attend  to  the  prefent  application 
there  would  be  no  end  to  motions  of  this  kind. 

^  Rule  difcharged  (a) 


^93 


(m)  In  Crttkmj  ▼.  Martim^  Banus^^Zn, 
tht  pbintiff  having  died  before  tnali  tb« 
Dtfendant  moved  to  have  the  asonej  paid 
back  to  him,  but  the  Court  refilled  the 
^plication.    See  on  the  general  head  of 


tak'iQB  money  out  of  Court,  the  note,  of 
Mr.  Serjt.  mUmms  in  BMs  ^.  Tipptt. 
I  Smumd.  z^,  alTo  Le  Grew  v.  Ceoke,  snte^ 
ToL  I.  p.  331.  and  the  notes  to  thatcafe. 


i8oi. 


Bakmii. 


Thomas  v.  Ward. 

'J  N  this  cafe  the  writ  of  habeas  corpus  Juratanm  was  returnable 
^  on  the  9th  day  of  the  month ;  on  the  evening  of  the  i^th 
being  the  lafl  day  of  the  term  final  judgment  was  figned.  On 
this  Be/l  Serjt  obtained  a  rule  Nijf  for  letting  afide  the  judgment, 
Juad  now  in  fupport  of  that  rule  referred  to  i  Sett.  Pr.  etL  1702. 


the  tenn  doCn  beArt  the  lour 

p.  496. 


The  role  that 
final  judsnient 
cannot  beSgned 
till  four  days 
alter  the  return 
ciih^haiemsi 


doea  not  extend 
to  a  cale  where 
dayi  are  faired. 
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1801.  p*  496.  where  it  is  laid  down  tliat  four  days  €xclufive  froni4|bt 
-**■—  return  of  the  habeas  carpus  are  allowed  fpr  any  010^90  in  amA 
'^'V!^^       of  judgment  or  for  a  new  trial. 

Ward.  Shepherd  Serjt  corUri  wab  flx^ped  by  The  Court  (oonfiftnijg  of 

^     HEATUy  RooKE  and  Chambre  Juftices}  who  after  enqoiiy  of 

the  oflBcers  declared  the  rule  laid  down  in  SeUon*s  Praetue 

not  to  extend  to  cafes  where  the  term  clofes  before  tite  four  dajrs 

are  expired* 

Rule  ^IfchargedL 


j/rU%9&L  WIL3PN  qui  tarn  v.  Van  Mil0£}rt»  Clerk. 

WliAntbne  n^HiB  was  an  aAion  for  non-rcfidenoe*  The  firft  count  in  tie 
C^bm^!^  declaration  defcribed  the  Defendant's  benefice  as  ^  the  par- 
hf  %i  C€r.  1.  ionage  of  the  re£U)ry  and  parifli  church  of  the  united  pariiheftof 
fic"iil***b^^  &.  Mary  le  Bofb  St.  Pancras  Soaper-lane  and  AlhaUom  Hone^ 
Icribedhipltad.  LancJ*  The  fecoud  Qount  deicribed  It  as  ^f  a  certain  reAory  to 
i^«  oo«  rec  ^^  ^^  reftory  of  the  parifli  church  of  the  united  parilhes,  ftci- 
as  in  the  preceding  count. 

The  caufe  was  tried  before  Lord  Eldon  Ch.  J.  at  the  GiuU- 
hall  Sittings  after  laft  Michaelmas  Term,  when  a.verdici  m 
found  for  the  Plaintiff,  .with  liberty  to  the  Defendant  to  moTeto 
enter  a  nonfuit,  tm  the  ground  of  the  benefice  being  impropcrij 
defcribed  in  the  declaration.  By  the  ftatuteof  22  Car.  2.e.iu^ 
Jl  63.  which  was  paffed  for  the  uniting  certain  pariihes  after  the 
fire  oi  Lof^n^  it  is  provided  that  ^^  the  pariihes  of  St.  Man/k 
Bow  St.  Fancras  Soapcr-Lane  and  AlhalkmsHoney'Lttsie  fliaU  he 
united  into  one  parifli  and  the  church  heretofore  belonging  to  die 
iaid  parifli  of  St.  Mary  le  Bow  fliall  be  the  parifli  church  of  die 
fiiid  pariflies  fo  united."  The  68th  fe6tion  alfo  ena^  « that  not- 
withftanding  fuch  iinion  as  afore(aid  each  and  every  of  the  pt- 
riflies  fo  united  as  to  all  rates  taxes  parochial  rights  charges  and 
dutiesandallotherprivilcges  libertiesandr^^^Ss  "whaybecer  other 
than  what  are  herein  mentioned  and  ipecified  ihall  contu^ueand 
remain  diftin£l  and  as  heretofore  thqr  were  before  the  makii^pf 
this  preient  a^  and  that  the  feveral  and  reipe^ve  patrons  iof 
the  (aid  churches  fb  united  fliall  and  may  preient  by  turns  to  that 
church  only  which  by  this  a6l  is  appointed  to  be  rebuilded  sod 

eftaUiibed 


91&T. 
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«ailffiflied  for  the  pariih  dbiirdi  of  die  pirii^  >l^l* 

aforefidd^  the  firft  preientment  to  be  made  bjr  the  pmtibn  of  fudi     ■    '""" '  ■ ' 
of  the  faid  churches  the  endowments  wheveof «»  of  the:  gm^teft  ^ 

VBlue.*'     In  the  letten  of  inftitiitifln  the  IMendant  ^vas  defcnbed     VAk  Ktv 
as  <<re6U>rof  there6loKyandpariih<^archofiSf.  Jdbf^^ 
with  the  re&ories  of  St.  Paneras  Soegper-'Lane  BJod  AttaOam^ 
£G:wt^Ziai9tf  theremitaaanex^/' 

A  rule  :M^  for  (etting  afide  tibe  verdiA  and  enlering  A'nob^ 
fuit  having  been  obtained  in  the  courfe  of  laft  term^ 

Bayley  Serjt.  now  Ihewed  caufe.     The  queftion  is,  whether 
the  iPlaintifiPhas  done  right  in  deferibing  the  Defendant's  bene- 
fice as  one  redory?  In  Spelman's  Glogftay  ReSoria  is  put  fro 
intcgrd  eedefii  parochiaU^eum  omnibusJidijwrSbmfratis  dtdmii 
alii/queprvvefUmmJpecibus  i  alias  vulgd  tUAum  bep^um.  The 
re^ry  and  benefice  therefore  are  confideoed .  as  i^onimous. 
T Jn  I  M*Cem.  384.  it  is  iaid  /<  that  a  parfixn  is  one  that  hath  fiill 
.poflhffion  of  all  the  ri^ts  di  tLparoMal  dmreh/and  that  he  ia  . 
ibmetimes  called  the  reftor  t>r  gorematal  the  church.''    The 
jc^Qiy  therefore  means  that  over  which  the  parfou  of  the  church 
js  reAor,  and  if  diere  be  but  one  parifli  there  can  be  but  'one 
reflory.     It  is  true  that  before  the  ftatute  of  Qtr.  a.  th^  wele 
•thr^re£iori€S,but  the  efieftof  that  ftatutewastoiftiakeaunion 
:<tf  the  three  and  convert  them  into  one.     Previous  to  theftatute 
.%there  were  three  churches,  but  by  the  ftatute  the  cfam^ches  are 
.  muted;  there  is  now  but  one  church,  one  benefice^  one  advow- 
f.|fin»  and  therefore  there  can  bebut  one  re£k)ry«  It  appears  firom 
*;liie;o{miion oiPcnneU  J. in JReynold/on v. Blakcy  i Ld^Baynu  196. 

-  that  after  a  union  at  common  law  there  is  but  .one  church,  and 
'  one  benefice  and  one  advowibn*  To  the  fiune  efie6l  is  Dyer  269.  h. 

waAOro.  Car*  987.    ixi  ihe  cafe  of  TheOrocet^s  Compamf  v«  7^ 

ArMiflioprf  Canterbury ,  3  WUf.  214.  which  related  to  the  very 

vpariihea  mentioned  in  this  declaration,  they  ^were  dpfcribed  in 

-  die  plesldings  as  one  rs^iory.  And  itappears  fi*om  the  cafe  of 
St.  Smithin  v.  St.  Mary  BotAaw,  Skin.  588  and  616.  that  under  a 
union  by  the  ftatute  erf*  Charles  theSecond^not  only  the  churches 
but  the  parifhes  are  united. 

Shepherd  and  Bejl  Seijts.  in  fupport  of  the  rule*.    Hie  68th 

-  SeSdon  of  t^e  a6i  provides,  that  the  parifhes  therein  mentioned 
^iliall  continue  diftin£lin  all  veipeSs  whadbever  ezoqit  in  thoie 
.wfaidi  are  exprefily  mentioned;  and  as  it  is  not  d^dafedtn  any 

^  ]Nurt  of  theail  that  the  retries  of  the  feveralparifiies  in  queftion 
ihall  be  united  they  muft  ftill  be  confidered  as  three  feparate 
reAories. 

u 
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i8oi«       If  the  argument  ufed  for  the  Plaintiff  were  found,  it  would  fit* 
■     ■  low  that  a  reAory  and  a  vicarge  in  two  pariihes  united  bjr  Ae 

^^^*^^  aa,  would  alio  be  united,  and  that  the  latter  would  be  fwidknr- 
Van  Mil-  ed  Up  by  the  former ;  but  it  is  dear  from  the  caie  cf  Big^noid/imwi, 
Elakey  that  if  there  be  a  re£lory  in  one  of  the  two  puiibei 
united  under  the  a£i  and  only  a  vican^  in  the  other,'  thai  die 
re£lory  and  vicarage  continue  diftinft  notwithftanding  the  unkm 
of  the  parifhes.  The  ftatute  4  fT.  4"  M^  c.  12.  plainly  flievs, 
that  parifhes  after  the  union  of  the  churches  remain  *diftiiiA| 
except  for  the  purpoftt  fpedfied  in  the  a£i  of  union;  fince if 
they  were  united,  to  all  intaits,  that  a£i  which  •Uigea  all  the 
pariihes  to  contribute  to  the  repairs  of  the  church  woidd  not 
have  been  neoeflaiy.  So  in  the  Building  A£k  iJ^Geo."^.  c.  78.^791 
it  is  ezpreisly  declared,  that  whereas  ieveral  parifhes  were  united 
together  after  the  fire  of  Zondon  *<anytwo  ormoi^of  tlieftM 
paiiflies  fb  united  VtaSifofr  the  purpqfe  qf  this  aA  be  deemed  one 
parifli  only.**  The  letters  of  inftitution  affinrd  ftrong  cfidcme 
of  the  ienfe  which  has  been  put  upon  the  ftatute  of  Car.  a. 

CktrmAfLvA 

On  this  day  thejudgment  of  the  Court  (present  Rooks  uA 
Cn^MBitE  Juftices)  was  delivered  by 

Heath  J.-^The  queftion  is,  Whether  the  Plaintiff  in 
declaration  has  wdl  defcribed  the  Defendant's  benefice  m 
of  which  he  has  fued  him  for  non-refidence  ?  In  all  1^  coimfti 
in  this  declaration  the  benefice  is  ftated  to  confift  of  one  reAerf* 
It  is  contended  by  the  Defendant,  that  it  confifts  of  ifcne 
.  re6torie8  united  together,  and  which  notwithftanding;  dieir 
union  ftill  exift.  The  union  of  thefe  pariflies  is  by  the  ftaCnle 
22  Car.  2.  whereby  it  was  ena£ied,  that  the  parifli  church  of 
St.  Mary  le  Bens  ibould  be  alone  rebuilt  and  fliottld  be  the 
pariih  church  of  the  pariihes  fb  united.  By  ieAion  68.  it  is 
provided,  that  the  prefentation  ihall  be  to  that  church  ositj 
which  is  to  be  rebuilt.  It  appears  in  evidence  that  the  De- 
fendant was  admitted  to  the  pariih  church  of  &•  Mary4e-BoWf 
with  the  churches  of  St.  Pancras  and  JlhaUams  thereunto  an- 
nexed. The  Defendant's  counfel  have  greatly  relied  on  the 
terms  of  this  inftitution  and  admifiion  U^  prove  their  point- 
In  my  apprehenfion  the  defcription  of  the  Defimdant's  bene- 
fice is  fubftantially  the  fame  in  the  counts  of  the  declaration  as 
in  the  inftitution  and  admiffion*  The  word  ^  annexed"  is 
iynonimous  with  united.     In  RaftalTs  Entries^  JbL  522*  {a\.  we 

(«)  Tk.  Qfrt  JmptdH,  pL6.  In  tht  edition  of  1566  this  entry  is  to  be  fbund/SMlL  479-  ^ 

13  find 
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find  thefe  words,  Idem  J.  B.  pmtextu  unionis  annexaiumis  inccr^ 
paraiianis  et  confolidationisjolus  perfona  prcediSUe  irUegre  ecde/ta 
tunc  extitit.  We  muft  confider  the  c^ration  of  law  on  the 
union :  true  it  is,  that  there  are  fUU  three  diftinA  patrons  but 
there  is  one  incumbenti  By  the  unkm  the  patronage  is'pr^ 
ferved,  but  the  incumbency  of  two  of  the  benefices  is  deftroyed; 
it  is  the  incumbency  and  not  the  re6lory  which  is  the  fubje£t  of 
thefuit,  and  if  that  be  well  defcribed  the  Plaintiff  may  main- 
tain his  a£U(m«  What  is  iaid  by  Powell  J.  in  Ld.  Itaym.  ipd. 
is  material,  viz.  that  in  caie  of  united  churches,  there  is  but  one 
advowfon  in  right,  and  that  every  patron  has  the  whole  advow^ 
ion  in  his  turn.  Coniequently  there  is  but  one  reAor  and 
one  re^ory :  if  thefe  were  three  diftin£l  refiories  the  incumbent 
could  not  hold  them  even  with  di^niation.  It  is  material  to 
confider  the  pleadings  iu  the  cafe  of  union.  In  ii  /f*  6.  33. 
die  law  13  laid  down  by  Babbington  Ch.  J.  If  a  confolidation 
be  made  of  two  churches  and  an  abbot  hath  to  annuity  out  of 
the  church  oonfolidated  to  another,  if  the  annui^  be  in  arrear 
and  the  abbot  brings  his  writ  of  annuity,  he  muft  name  the 
parfon  of  the  church  to  which  the  churdi  is  coniolidated.  In 
the  cafe  of  Reynoldfon  v.  Blaie  and  T^e  Bijhop  of  London^  the 
Flaindff  brought  Qjuare  impedit  for  hindering  him  from  prefent- 
ing  to  the  church  of  St.  AndrMs  Wardrobe  in  London  only, 
and  in  his  declaration  he  ftates  the  union  of  that  church  with 
the  church  of  St.  Anne  Bladefriars^  and  he  daims  to  prefent  as 
patron  of  St.  Anne  Bladffriars.  Tlie  pleadings  are  in  Levinx 
Entriesi^i.l  and  that  was  a  imionc^  a  vicarage  and  are  Aory^ 
and  the  prefentation  though  in  right  of  the  vicarage  was  vonly 
to  the  church.  The  prefentations  to  thefe  united  churches  have 
been  the  lame  as  in  the  prefentinftance,  as  appears  by  the  cafe 
cited  from  3  Wil/on^  214.  From  thefe  inftances  it  may  be  in- 
ferred, that  the  prefentation  in  cafe  of  union  may  be  either  way, 
and  that  this  is  a  proper  defeription.  Much  rdiance  has  been 
had  on  the  68th  feAion  of  the  aA,  which  referyes  to  the  feveral 
pariihes  their  diftinA  rights.  Nothing  cbn  be  inferred  froni 
ihence  in  re(pe£t  to  the  incumbency.  It  was  a  cautious  jN*ovi(b,. 
perhaps  neceflary,  becaufe  the  a£t  unites  the  pariihes,  wheretf 
at  common  law  the  churches  only  could  be  united.  The  ftatute 
of  4  IT.  4*  M.  relates  only  to  churches  united  by  the  17  Car.  ^i 
as  appears  by  the  preamble. 
JPcrCuriam^  Rule  difeharged* 
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II  SsM^  z»9. 

PaTment  to  a 
creditor  under 
en  arreft  aftera 
liecrecaAof 
bankruptcy  it 
pnocededbj 


Cox  and'  Others,  Affigtiees  of  Emhott  a  Banknipti 

V.  Morgan. 

nrnf 8  was  an  a6lion  for  money  had  and  received  to  the  ofii 
^  of  the  Plaintifis.  The  general  iflue  was  pleaded,  and  die 
cauie  came  on  to  be  tried  before  Lord  Eldon  Ch.  J.  at  the 
GaOdhall  Sittings  in  laft  Hilary  Term,  when  a  verdiA  was 
found  for  the  Plaintifis  for  45/.  1 8^ •  9 J.  fubjeA  to  the  opinioii 
of  the  Court  on  the  following  cafe : — 

The  bankruptcy  of  John  EntmoU  was  proved,  and  the  afligiH 
ment  to  the  Plaintiffi.  The  commiffion  was  dated  the  14th 
Auguft  1 799«  The  ad;  of  bankruptcy  was  the  lying  in  prifim 
hereafter  ftated.  Emmott_  was  arrefted  at  the  itiit  of  one  Diim 
on  the  31ft  O&eber  1798^  and  committed  to  the  Flee^  on  that 
arreft  <m  the  6th  Ncfoeniber.  He  remained  in  the  Fleet  on  thit 
account  till  the  i($th  February  175^9,  when  he  was  diichaiged. 
Emmott  had  a  partner  named  Bray  who  was  abroad  before  he 
went  to  the  Fleet;  thepartnerihip  was  indebted  to  Morgan  the 
Defendant  in  the  fiun  of  44/.  135. 9^.  on  a  bill  of  exchange  ac- 
cepted by  Emmott  and  Bray^  on  Uie  partnerihip  account.  The 
bill  not  being  paid  Morgan  proceeded  by  original  againft  £•• 
mott  and  Brayf  fer  the  purpofe  of  outlawing  Bray^  on  the  I4tir 
ifovember  1798,  and  employed  a  iherifi^'s  officer  to  arreft  Emh 
mottf  who  could  not  find  him.  An  alias  was  taken  out,  and 
the  IherifF's  officer  went  to  his  houfe  and  was  told  he  was  in  die 
country.  He  afterwards  met  with  him  at  his  houfe  and  anpefted 
him  at  the  fuit  of  Morgan^  on  the  23d  February  1 799.  He  tdd 
the  officer  he  was  juft  returned  fi-om  Port/hwuth.  EmmoU  im- 
mediately paid  MqrgarCs  attorney  the  44L  135.9^1  and  1/.5& 
for  intereft  which  was  paid  over  to  Morgan.  Neither  Morgan 
nor  any  one  concerned  for  him  perfonally  knew  that  EmmoU 
had  been  in  the  Fleets  had  committed  an  a&  of  banknq>tcy  or 
that  he  waa  in  infolvent  drcumftances. 

The  queftion  for  the  opinion  of  the  CouA;  was,  Whether  the 
Plaintiffi  were  entitled  to  recover  ?  If  the  Court  fhonld  be  of 
that  opinion  the  verdiA  to  ftand;  if  not,  aveTdidlta  be  entered 
for  ihe  Defendant* 


m  THK  FoiiTir-niaT  Vsah  ot  6fiDRO£  lit  jflt. 

Bmntngtm  SeiQt  for  the  Flaintiffi.    The  queftion  arifing       rSoi. 
upon  this  cafe  for  the  confideration  of  the  Court  is,  Whether      — — 
the  payment  to  the  Defendant  of  the  44/.  13s.  ^d*  is  a  payment  ^^ 

proteAed  ♦by  19  Geo.  2,  c  32.  ?  That  aft  provides,  "  that  no  Moroah. 
creditorin  refpeA  of  goods  ISoiA  to  the  bankrupt  or  bills  of  ex.-  •r  ^gg  1 
duuige  drawn,  negodated  or  accepted  by  the  bankrupt  in  ike 
ff/ual  and  ardinanf  courfe  of  trade  and  dealings  Ihall  be  liable  to 
refund  to  die  affignees  any  money)  which  before  the  fhing  forth 
of  the  commiffion  was  really  and  bonajide^  and  in  the  u/ual  and 
ordinary  courfe  of  trade  and  dealing  recriyed  by  fudi  perfbn  be-  ^ 
fore  notice  o£  the  bankruptcy  or  iniblvency.''  It  if  contended^ 
that  the  payment  in  this  cafe  was  a  payment  within  the  termaof 
the  aft.  It  is  admitted  indeed,  that  Uie  Defendant  had  no  no- 
tice of  the  aft  of  bankruptcy,  but  it  remains  to  be  confidered 
whether  this  payment  was  in  the  ufual  and  ordinary  courfe  oS 
trade  and  dealing?  It  may  be  difficult  perhi^  to  define  the 
procife  meaning  of  thofe  words,  but  it  is  hardBy  poffiUe  to  am- 
tend  that  a  payment  made  in  confequence  of  an  arreft,  is  a  pay* 
ment  in  the  ufual  and  ordinary  courfe  of  trade  and  dealing.  Is 
k  ufual  or  ordinary  for  a  merchant  to  refiife  to  pay  his  juft 
debts  unlefs  compelled  by  law  ?  The  CourtwiU  rather  confine 
the  terms  ufed  in  the  aft  of  parliament  to  a  cafe  in  which  the 
party  paying  has  the  free  exerdfe  of  hid  difcretian  whether  he 
IhaUpayornot  Indeed  the  very  aft  of  filing  out  a  writ  againft 
«  party  puts  an  end  to  the  ufual  and  ordinary  courfe  of  dealing. 
It  is  clear  that  unlefs  the  cafe  come  predfely  within  the  termiof 
d^aft,  the  Court  will  not  proteft  the  JNiyment:  for  in  Vernon  r. 
HaU^  2T.R.  648.  apayme&tby  the  drawee.of  a  bill  rfeatchanga 
received  from  a  third  porfonfor  the  fale  of  an  eftate,  the  draweii 
Iiavii^. become  bankrupt  without  the  knowledge  of  the luJder^ 
was  held  nottobeprotefted,  becaufe  the  holdfer  had  given  time 

tothedhiwee.  Theca&exparteCongletonf^^^^C^^^'^^f^Al*^ 
to  thefame  e£kft.  It  is  true  that  previous  to  the  cafe  of  FisrmMiv; 

Hlatt  it  was  held  in  Calwrt  v.  Ungardf  fittings  coram  Lord 

jMugkborotigh  1783,  cited  in  5  JL  A  200.  and  2  H.  J3L335. 

tiiatpaymeatund^  an  arreft  waawithiBtfieftatute.   Tbefamt 

WBialfo  deckled  in  £IUmeiv.^{»MM|g^0n       2rMb3pC?ea3*  is 

the 

fy)  H§ime»  V.  Wi»mMgkm>  IiitlMExcaB-    sft  of  KapJmmtty  to  hii  crt£tsr»  who  had 

fiUBK,  7>f».  30  Om.  J.  tntafd  1^  for  the  money ;  tlwMchti^ 

•     Thb  was  an  tdiou  brought  to  fscorer     ing  baiia  cootnded  b  tht  ooiiifii  of  tndi^ 

back  wemrf  ^  by  a  trader  afttr  •  (bait    tht  pyoistt  hifiBf  beta  nadi  a  few  dap 

altir 
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the  Court  o(  Exchequer.  WitbreQ)ea  to  the  firft  of  thole  Cifiik 
appears  to  be  only  tiNi/iPritu  dediion,  and  there  ii  no  rqiortcf 

tbt 


lifter  the  anreft  lod  in  confequencft  thereof, 
ud  whilft  h«  wet  under  the  haokrupc 
confiaement.  The  queftioo  et  the  trial 
was,  whether  ihis  wis  j  piTinent  ia  the 
couke  of  trade  and  (irotcded  by  the  ftatute 
19  G«K  1.  e,  3«./'  I*  ^  ^y^  ^^hicf  Baron 
on  the  trial  was  of  opinion,  that  the  pay* 
Bi«ot.wat.proced«d  hy  that  ftatute. 

irw  for  the  PlaintMT.  Had  it  been 
meant  riiat  any  hftnufit  payment  (houtd 
ooaif  wkhia  the  ftatute,  the  ftatute  would 
have  fo  ezprefled  it ;  but  there  muft  be 
more  than  a  kmm  fit  payment ;  the  pay- 
ar.coc  muft  be  in  the  ufual  courfe  of  trede 
and  dealing.  Can  it  be  (aid  that  a  pay- 
aient  by  a  man  under  4mref$  is  a  payment 
in  the  courfe  of  tnde  ?  The  preamble  of 
the  ftatute  is  the  beft  ezpofition  of  what  is 
a  payment  intbecuuric  or  tr«ide ;  that  (hews 
'wnat  tht  ftatute  means  by  fuch  a  payment. 
Payment  under  imr^t  of  inmrtfbnment, 
as  fuftcriag  him(elf  to  be  arr€(ted,  to  have 
executions  sgainft  him,  ftc.  ia  not  in  the 
ufual  courfe  of  trade;  it  is  an  interruption 
■t  leaft  cf  his  trade,  if  not  a  total  ftoppsge 
of  it.  Both  dmnft  of  impri(boment  and  dm- 
reft  of  goods  (hew  infolVency.  The  pay^ 
m^nt  muft  not  oolv  be  Unmjidg  but  in  the 
ufual  courfe  of  trade.  It  is  notnecefl^ry 
he  (hould  be  inlblvent  wtthrefpeftto  every 
body;  trreft  or  execution  either  in  body  or 
f  ouds  preceding  payment  (hews  infolvency 
to  the  perty  fulnr  at  leaft ;  'and  that  the 

Rrment  is  not  in  uie  ufual  courfe  of  trade, 
ymtotin  the  ufual  courfeof  trade  iswhoi 
bills  are  doly  paid  and  honoured  without 
drhring  a  party  to  arreft,  on  fidlure  of  nay- 
ment.  As  to  the  ca(e  of  Firmm  and  otnen 
fiflignees  of  TyUt^v.  Hamkty^  %  Term  Jttf. 
113.  there  was  a  pretty  ftrong  notice  of  the 
adofbankrmccy.  I^threfpe^to/^^v. 
AUtnfim^  %  Ttrm  Rip.  479.  in  that  cafe  no 
commiflfion  ifliaed. 

JMee^  on  the  (ame  fide.  Pxynent,  and 
fasthe  ufiral  and  ordmary*  courie  of  trade 
and  dealing,  are  both  requ^e.  Fmrnon  w» 
HmU^%  TemR*p.  648.  goes  to  Oiew  both 
Mquiite,  becaufe  there  the  peyment  was 
Unifdi  'and  would  have  been  good  if  in 
thetourfe  of  trade,  which  the  Court  held  it 
was  not.  In  the  cafe  of  Cmlvertv,  Lim- 
gmrdf  Lard  LongUorotigk  does  not  iu  fum- 
ming  up  at  all  mention  or  advert  to  the 
ufual  courfe  of  trade  and  dealing.  There 
Si  no  dedfion  iince the  ad| thtt  m,intSL 


(hall  proted  a  payment  ibblequtiit  to  an 
aA  of  bankruptcy ;  but  it  n  dear  tbi  U 
foUowed  up  bjf  a  commiftion  and  affi^moK 
it  has  relation  to  the  bankruptcy  and  avoiii 
the  payment  and  all  mefrg  wl&^iSslLiu, 
The  cafe  of  BUUm  v.  HyJt  and  MkdJI, 
I  jitL  116.  b  deci(ive  to  (hew  that  the  it* 
lation  avoids  payment,  judgment,  cxin- 
tl.ins,  and  ^U  legal  afis,  though  Lord  JXnrf- 
epAffir  afterwdTds  held  that  it  appeared  ia 
that  cafe  that  the  b'lls  were  really  paid  ia 
the  ufual  courfe  of  trade.  The  aft  of 
fuing  out  the  writ  determined  the  ntad 
couife  of  trade  and  dealing  bctweea  the 
parties;  and  it  may  be  difiicuh  to  define  ac- 
curately what  courfe  of  trade  was  in  tbt 
meaning  of  legiflature  unleft  fucl^  as  (ab- 
(Kb  between  merchant  and  merrfaant,  en. 
payment  on  the  ufual  credit  givan*  In  lbs 
cafe  where  payment  has  been  upoai  an  and, 
the  Court  have  pointedly  laid  buld  sf  dbt 
circumftance  that  the  pAyment  was  beftn 
the  a^  of  bankruptcy.  It  Is  fingufaur  tbcy 
(hould  by  hold  of  that,  if  after  bMikxa|«cy 
it  would  have  been  good. 

Eyre  Chief  Baron.  Thole  cafes  0B^[ 
decide  what  (hall  impeach,  not  what  flnl 
prote^  the  affignmeat,  hot  do  not  dttet- 
mine  how  payment  aflier  the  a6l  of  bnlc- 
ruptcy  (hould  be. 

Matdej.  The  Judgeshave  often  laneotei 
that  the  Courts  had  not  Ituck  more  doAlf 
to  the  words  of  a^  of  perliaoMnt,  paid* 
cularly  in  the  poor  laws,,  and  thought  tfaK 
if  they  had  not  brought  cafes  wichia  thai 
by  way  of  analogy  they  would  thereby  bt 
avoided  great  confufion.  Here  the  dskc 
wu  contracted  in  the  ufual  coarft  dtvah 
and  dealing,  but  the  payiaent  was  aftar  wi 
arreft,  (Iwill  that  jproteft  him  when  the  Is* 
tute  does  not?  Cafe  of  V^rmm  and  flUTii 
eza^y  like  this,  except  that  file  ptdeac 
was  a  compulfory  payment. 

Erai  Chief  Baron.  I  decided  thiitf 
NifiPriMt  with  vOTy  great  doubt— 4  ihoo|N 
that  tying  up  the  words  *<  in  the  ufualooHi(t 
of  trade  artd  dealmg**  too  dofely  worfi 
be  yitXY  mifchievous  to*  the  public;  but  I 
found  a  difficulty  in  drawing  a  line  tofitfhQf 
my  own  mind;  I  thought  a  paynMBt  OBV> 
reft  within  it,  and  I  did  not  then  kno*  of 
the  cafe  in  the  C^mwnm  PUmt,  VHai  a 
debt  contraded  in  the  ufual  courfe  of  tnit 
and  dealing  is,  is  eafy  to  be  afcettafacd; 
but  x9  to  pyment  10  the  couiie  oftiait 
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the  cafe;  and  in  the  fecond  a  reafon  is  given  which  does  not       iSoi. 
ieem  found,  "uiau  that  the  party  had  uied  nothing  but  due  dill-      "^ 
gence.     jBut  that  reaibn  is  only  iq>plicable  to  cafes  of  payment  ^^ 

before  the  a£l  of  bankruptcy,  which  always  turn  on  die  point  Moeoaii. 
of  fraudulent  preference ;  whereas  in  the  cafe  of  a  payment 
between  the  a&  of  bankruptcy  and  the  commiffion,  it-is  not 
only  neceffiiry  diat  it  fbould  be  made  bona  JUe^  but  that  it 
fhould  be  made  by  the  bankrupt  in  the  courfe  of  the  trade* 
The  cafes  oiBradlejf  v.  Clark^  5  71  JS.  197.  and  Pinkerton  v. 
Mar/hall^  2  H.  BL  334.,  clearly  fhew  that  the  19  G&k  a.  e.  3a* 
muft  be  confined  to  die  <^iies  therein  expreflU,  and  that  any 
deviation  fr<Mfn  the  ufual  oourfe  of  payment  in  the  way  of  trade 
will  prevent  it  from  attaching. 

Lens  Seijt  coniri.  The  circuniftance  of  diis  pajonent  hai^ 
ing  been  made  by  compulfion  brings  die  cafe  nK>re  fully 
withhi  the  meaning  of  the  flatctte  than  if  it  had  h&ea  made 
voluntarily.  The  objeA  of  the  flatute  was  to  proteA  all  bona 
jute  payments  to  creditors  in  reQ)eft  oi  goods  ibid  or  bilb 
drawn  in  the  ufual  courfe  of  trade.  Now  the  debt  in  qu^ion 
arofe  upon  a  bill  of  exchange  drawn  in  the  coarfe  of  trade;  and 
aa  the  pa}rment  was  obtained  by  compulfion  it  proves  that  the 


and  dealing  it  is  difficult  to  draw  the  Una.  am  gUd  to  be  relieved  ftom  that  difficulc]f 

Mr.  fVp9d  defines  it  to  be  a  payment  ac-  by  an  authority  in  point.    I  allude  to  the 

cording  to  the  terms  of  the  contrad :  but  cafe  in  C'.mmm  PUm»i  and  on  talking  with 

it  would  i>e  very  miTchievous  to  fay  that  tha  Jud|es  of  that  Coun,  I  Sod  they  wc% 

payments  muft  be  ftrldly  according  to  the  of  that  opinion.    In  the  cafe  of  Ttrmm 

terms  of  the  contra^  or  pun^ally  madei  and  SM  ih«  doubt  was  whechar  th*  a*- 

iat  that  would  (hake  aUnoil  all  tha  payiaent,  -tore  of  the  debt  was  not  chafl(^  haiiog 

is  the  dtT'    Suppofe  a  merchant  iayi,Vall  become    a  loan   and    no  loD|er  a  debt 

■•It  week,  caOi  is  bw  {  and  the  creditor  within  the  ibitutn.    I  aoquiefe«  in  ike  dt- 

calk  agsin  and  is  paid,  can  any  man  doubt  termination   of  the    Court   of   C§mmm 

that  it  is  a  good  payment  ?  SuppoCe  ha  calls  PUat^  a^refts  are  now  very  frequent,  not 

two  or  tltfee  times?  M  to  what  isfaki,  on  the  gtaond    of  inlblrency,    bnt   of 

that  an  arreft  (hew*  infolvency,  that  is  a  quickeBing  paymenta,  which  are  withbi  ihn 

circumftance  in  evklence  from  which  a  ftatuta. 

Jury  may  infer  notice  of  it,  but  it  is  bv  no  Hot«am  Baron.     I  am  isisficd  with 

means  decifire,  and  it  muft'  be  foroetning  the  opinion  of  the  Lord  Chief  Saron ; 

docifiva  to  mark  the  line.     If  it  be  not  though  it  be  difficult  to  draw  the  line,  yet 

•videoce  of  infolvency,  it  ie  notbmg  but  it  is  dear  that  the  ftatute  u  a  rena- 

diligence  to  get  his  payment,  and    that  dial  law ;  it  means  to  extend  to  payments 

ought  not  to  defeat  it.    The  other  part  of  mide  without  improper  mothres  oo  either 

the  id  is  more  definite  and  more  capable  fide.    I  therefore  think  this  fayasent  ia 

of  being  carried  into  execution.    The  in-  proteded. 

^nation  of  my  opinion  without  authori-  Pxtarir    and   TnoMPMli,     Baronf, 

ties  was  to  have  held  it  a  good  payment,  were  entirch  of  the  iSnae  opinion, 

end  I  fliould  have  To  determined,  though  Rule  di(chai;ged  without  roftt. 
with  difficulty  in  my  own  mind;  but  I 

VOL.  Ji.                              D  D                                 payment 
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i8ox.  payment  was  made  bona  Jide  and  without  colluiioii  bctiiveeu 
^  ■  '"  the  parties.  If  there  be  no  iecrct  imderftanding  between  the 
^,'  parties,  the  payment  mnft  be  confidcred  as  tnade  in  the  courfe 
MoAOAN.  of  trade,  for  it  certainly  is  not  contrary  to  the  courfe  of  trade 
for  a  creditor  to  enforce  payment  of  his  debt  by  inch  means  «l 
the  law  authorizes.  As  there  have  nhrcady  been  two  decifions 
upon  this  precifo  point  the  Court  will  hot  now  fot  the  qneftioo 
afloat  again.  The  cafe  of  Calvert  v.  Ufigardi  was  ndt  a  mere 
nt/ipritis  determination ;  for  the  opinion  of  Lord  Ijougkbortk^k 
was  afterwards  confirmed  by  the  whole  Court  of  Common  Pleas^ 
as  appears  from  the  words  of  Lord  Chief  Baron  Eyre  in  Hokam 
▼•  Wenningion*  Thi%  lafl  cafe  was  much  agitated  in  the  Exche- 
quer,  and  Mr.  Baron  HotJiam  in  giving  his  opinion^  faidi 
<<  Thoi^gh  it  be  difficult  to  draw  a  line,  yet  it  is  dear  that  the 
ftatute  is  a  remedial  law,  and  means  a  payment  without  im- 
proper motive  on  either  fide.**  ' 

Cockell  Serjt.  amicus  curia  faid,  that  he  reoolle£ted  a  cafe  be- 
fore Mr.  Juftice  Buller  where  a  party  having  committed  an  b& 
of  bankruptcy  which  was  unknown  to  a  creditor,  the  latter  ob- 
tained payment  of  his  debt  by  arrefl,  the  affignees  brought  an 
a6lion  to  recover  the  amount,  .and  the  leained  Judge  held  diit 
the  payment  was  protefted. 

Cur»  adv.  viit* 


On  this  day  the  learned  Judges,  not  being  unanimous  de- 
livered their  opinions  /ma^im. 

Chambre  J. — This  is  an  a6iion  for  money  had  and  recrived 
by  the  Defendants  for  the  ufe  of  the  Plaintifis  in  their  charaAer 
of  affignees  of  the  bankrupt.  Tlie  matter  comes  before  theCowt 
upon  a  fpecial  cafe,  referved  on  the  trial  of  the  canfe  beforeLord 
Eldon  at  Guildhall,  and  the  only  qucilion  that  has  been  ftfgucd 
(and  as  it  ieems  to  me  the  only  queftion  that  can  be  niade)  is 
whether  thcpayment  of  the  money  forwhich  the  ti6Uon  isbroughti 
and  wliich  was  made  by  the  bankrupt  to  the  Defendant  after  an 
a£i  of  bankruptcy  and  under  the  circumflances  ftated  in  the  calPs 
is  a  payment  proteAed  by  the  ftatute  1 9  Geo  2.  r.  3  i.Jl  i .  or  not? 

The  circumftances  under  which  thcpayment  wasmadeare  tbefc-^ 
that  the  bankrupt  was  arrelled  at  the  fuit  of  a  creditor  on  31^ 
0£iober  1 798,  was  committed  to  the  Fleet  the  6th  November^  mi 
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contbiued  in  prifcm  under  that  arreft  till  the  i6di  February        i8oi« 
1 799,  when  be  was  difisharged.    He  had  a  partner  name^^^roy,      ■ 
who  went  abroad  before  the  bankrupt  went  to  the  Fleets  and  ^^ 

they  became  indebted  to  the  Defendant  by  the  acceptance  of  a  Moaoaii. 
bill  of  exchange  on  their  partnerfbip  account.  While  the  bank- 
rupt was  in  prifbn,  on  the  14th  November  179S,  the  Defendant 
fued  out  an  original  agaihft  the  bankrupts  and  Bray,  meaning  to 
out-law  Bray.  The  officer  could  not  find  the  bankrupt  to  arreft 
him.  An  alias  was  fiied  out ;  the  officer  was  tokl  at  his  houie 
he  was  out  of  town,  but  on  the  13d  February^  (7  days  after  his 
difcharge^)  the  officer  met  him  and  arrefted  him,  and  was  told 
by  him  heuM  juft  resumed  trooiPortfiMMh;  upon  that  arreft  ha 
paid  the  debt  to  the  prdent  Defendant's  attorney.  =  The  De- 
ffHidant  had  no  knowledge  of  his  imprifbnment,  his  bankruptcy, 
or  infblvency.  Under  thefe  circumftances  I  am  of  opinion,  that 
the  payment  is  not  prote£led  by  the  ftatute.  I  iliould  have  given 
this  opinion  with  much  more  fatisfk£li<m  to  myfelf  if  it  had  been 
fbrtified  by  thofe  of  the  reft  of  the  Court ;  but  I  ftand  fingle  in 
my  opinion  here,  both  my  Brothers  thinking  differently  from  me 
upon  the  fubje6l,  and  I  am  alio  oppofed  by  the  authority  of  a 
determination  of  the  Court  of  Exchequer^  which  (though  there 
are  material  circumftances  in  the  prcfent  .cafe  which  did  not 
occur  in  that)  is  a  cafe  in  point  as  to  the  general  queftion  of  a 
pa}nnent  under  an  arreft  being  prote6led  by  the  ftatute.  -^  That 
decifion  too  is  ftrengtbened  by  and  in  a  confiderable  d^ree,  ^ 

fbmided  upon  a  determination  o£  Lord  Laiig/iborougk  at  Ni/i 
JPrius,  which  I  learn  from  my  Brother  Heath  was  confirmed  in 
diis  Court.    I  find  from  fornix  notes  I  have  procured  of  what  was 
(aid  by  the  Court  at  NifiPrius,  that  a  writ  in  that  cafe  had  been 
Aed  out,  but  whether  the  party  was  arrefled'I  do  not  know. 
I  fiippofe  he  was.     I  am  fcniiblc  of  the  weight  of  tliefe  autho* 
rities  and  of  the  refpe6l  that  is  due  to  them,  though  there  are 
diftinguifliing  circumftances  in  the  prefent  cafe,  but  if  it  was  right 
to  extend  the  a6i  lb  &r  as  is  done  in  thofe  cafes  I  do  not  know 
what  diftin6lion  is  to  be  relied  on ;  I  feel  myfelf  therefore  under 
the  neceffity  of  inquiring  iiito  the  foundation  of  thofe  decifions. 
I  do  it  with  the  utmoft  diftruft  of  my  own  judgment,  but  if  I 
find  no  ambiguity  in  the  aA,  and  think  (however  erroneouily) 
that  the  a6l  has  not  been  expounded  but  contradicted,  I  feel  it 
my  duty  to  adhere  to  the  authority  of  the  ftatute. 
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-  1 80 1.  Before  the  paiBng  of  this  aA  I  take  the  bw  to  have  ben 

—  clearly  fettled,  and  ib  the  aA  itfelf  fuppoies,  that.vben  an  a&  o£ 
^         bankruptcy  had  been  committed  and  a  commilflon  iflued  in  con- 

MoROAN.      fequence  of  it,  the  property  of  the  bankrupt  was  by  rdation  ib 
vefted  in  the  aflignecs,  that  any  difpofition  of  it  by  the  bankrupt 
after  the  a£l  of  bankruptcy  was  void  as  againft  the  <Sreditoii^ 
however  &irly  fuch  difpofition  was  made,  and  without  any  re- 
gard to  its  being  a  voluntary  or  compulfory  payment.  PjaynMnH 
to  a  bankrupt  ftand  upon  a  very  different  footing;  and  with 
reafbn.    Even  after  notice  of  the  a£l  of  bankruptcy  the  payment 
may  be  good  if  made  under  legal  compulfion,  for  an  aA  Of 
bankruptcy  is  no  defence  againft  the  aAion  of  the  perfim  wfae 
commits  it  unlefi  a  commifiion  u  taken  out  againft  hoOf  and  it 
is  not  the  fault  of  the  bankrupt's  debtor  if  the  delay  of  the  oe^ 
ditors  in  filing  out  the'commiffion  deprives  him  of  his  defience  j 
he  ought  not  to  incrcafe  the  fur*]  by  paying  his  debt  twice  over. 
But  compulfion  againft  the  bankrupt,  however  it  may  operate  ia 
proteAing  payment  bcfcnre  the  a&  of  bankrupt^  while  tkt 
property  is  in  the  bankrupt  himfelf  (and  which  it  does  fagr  ex* 
eluding  the  imputation  of  fraud)  can  have  no  eBtSt  ia  pio- 
te£ting  payments  afler  the  aft  of  buikruptcy.     Tlie  bankrvfl 
himfelf  does  not  fu£fer  by  the  oompuUion^  and  the  oompellim 
creditor  has  only  to  refufe  what  he  ought  not  to  have  takent  and 
come  in  for  his  fliare  in  conunon  with  the  other  creditors.     Ths 
queftion  therefore  muft  turn  upon  the  operation  of  the  flatoti^ 
and  we  are  only  to  fee  whether  the  payment  on  which  the  pie> 
fent  queflion  arifes  b  there  dcfcribed.     The  recital  of  the  fia> 
tute  is  not  immaterial,  it  ftatcs  the  frequent  oommiffion  of 
fecret  afis  of  bankruptcy  unknown  to  creditors  and  others  witb 
whom  the  bankrupts  have  dealings  in  trade,  and  thdr  con- 
tinuing afterwards  to  appear  publicly  and  carry  on  th^  trsde 
and  dealing  by  buying  and  felling,  drawing,  accepting  and 
negociating  bills,  and  paying  and  receiving  money  oa  account 
thereof  in  the  ufual  way  of  trade,  and  in  the  fame  open  and 
public  manner  as  if  they  were  folvent  perfbns.     It  then  recitei 
the  difcouragement  to  trade  and  prejudice  to  credit,  Srom  per- 
mitting payments  to  be  defeated  in  the  cafes  and  under  the  ci^ 
cumftances  above  mentioned^  and  cnafts  that  no  perfcm  who  ii 
or  fliall  be  really  and  ban&fide  a  creditor  of  any  bankrupt  fi^or 
in  refpe6l  of  goods  really  and  bonAJtdt  fold  to  fuch  bankrupt,  or 
for  or  in  refpe6t  of  any  bill  or  bills  of  exchange  really  and  boiU 
Jlde  drawD)  negotiated  or  accepted  by  fuch  bankrupt  in  the  ufbsl 
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and  ordkiarr  coui^e  of  trade  and  dealing,  (hall  be  liable  to  re-        1801. 
-  fund  or  repay  to  the  aflignee  or  affignees  of  fuch  bankrupt  eftate, 
any  money  which  before  the  filing  forth  fiich  comhiiffion  was 
:  really  and  bonijide^  and  in  the  ufual  and  ordinary  cotirfe  of     MoaoAir* 
trade  and  dealing  received  by  fuch  perfbn  of  any  fuch  bankrupt 
before  fuch  time  as  the  perfbn  receiving  the  fame  fhall  know, 
underfland  or  have  notice  that  he  is  become  a  bankrupt,  and 
thathe  is-in  infblvent  circum^;ances.     Tlie  nature  of  the  debt  in 
the  coie  before  the  Court  is  not  denied  to  be  fiK^h  as  the  ftatute 
defcribes,  but  is  the  mode  of  payment  fuch  as  the  flatute  requires? 
The  debt  has  been  really  paid.     It  is  flated  (and  fb  we  muft 
take  the  fa6l  to  be,  though  I  think  the  ciax:umftances  would  have 
warranted  a  contrary  conclufion)  to  have  been  paid  without  the 
Defendant's  knowl^ge  of  bankruptcy  or  infblvency ;  but  tliat  is 
iK>t  all  timt  the  flatute  requires,     it  is  further  required*  to  be 
^tiie  ufual  and  ordinaiy  courfe  of  trade  and  dealing,    and  on 
-thofe  words  the  queftion,  or  at  leafl  my  difficulty^  arifes.    I  have 
ndeavoured  to  obtain  an  account  of  the  two  authorities  wherein 
'  m  pa3rmmt  under  an  arreft  has  been  held  to  be  protedeOj  and 
to  my  great  difitppointment  I  find  little  or  no  argument  applied 
to  the  very  important  words  I  have  lafl  alluded  to^  but  a  good 
deal  to  a  circumflance  on  which  the  flatute  is  totally  filent, 
namely,  a  compuUive  payment,  whidi  was  undoubtedly  bad 
l^efore  the  aA.     In  thef  cafe  at  Niji  Prius  the  queftion  is  con- 
fidered  as  a  queftion  of  notice  of  infolvency,  and  what  is  pre- 
ftmptive  evidence  of  fuch  notice,  or  of  colkifive  payments  and 
preferaices.     It  is  faid  that  a  knowledge  of  the  debtor's  being 
poor  or  in  failing  circumflanees  would  not  vitiate  the  payment, 
end  that  compuliive  payments  were  meant  by  the  a£l  to  be  pro- 
te£led.  They  are  protected  before  the  a£l  of  bankruptcy,  but  the 
A&,  of  Parliament  I  think  has  no  view  whatever  to  compuUive 
pajrments  either  before  or  fubfequent  to  the  a6l  of  bankruptcy • 
The  argument  of  the  Court  o£Excheqtier,  though  expreffing  great 
.  doubts  on  the  fubje6l,  difpofes  of  the  language  of  the  a6l  on  which 
the  queftion  arifes  in  a  way  that  would  folve  every  difficulty  in 
every  cafe,  it  cuts  the  knot  at  once.  It  is  faid  to  beeaiy  to  afccr- 
tain  what  is  a  debt  contraAed  in  the  oourfe  of  trade^  and  there- 
fore the  decifion  in  Verfumsnd  Hall  is  approved  o^  but  as  to  pay 
ments  in  the  ufual  and  ordinary  courfe  of  trade  and  dealing,  it 
iafaid  to  be  difficult  to  drawtbe  line,    llien  an  inaccurale  de- 
finition of  fuch  payments  fiippofed  to  have  been  tiled  in  argup- 
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1 80 1.       ment  by  the  counfel  is  controverted,  and  we  hear  no  more  of 

• thofe  words  or  of  any  conftruAion  of  them,  they  arein  effeA  ex- 

^^^  punged  from  the  ftatute,  and  what  follows  amounts  only  to  this, 
MoKGAN.  that  the  circumftance  of  an  arreft  can  only  be  ufed  as  eridence 
to  be  left  to  a  jury,  of  notice  of  infblvency,  and  that  if  not  en* 
dence  of  fuch  notice  it  is  nothing  but  diUgence  to  get  payment, 
a>mcans  to  quicken  the  payment  which  ought  not  to  defisat  it,  and 
that  it  is  fufficient  that  there  is  no  improper  motive  on  eitber 
fide. .  As  to  the  difficulty  of  defining  what  are  payments  in  die 
ufual  and  ordinary  courfe  of  trade  and  dealing,  without  feeliiif; 
much  of  that  difficulty  it  may  bcvfufficient  for  me  to  fay,  that  it 
is  not  necefiary  in  deciding  one  cafe  upon  an  A&  of  Pariii* 
ment  to  decide  all  the  cafes  that  may  poffibly  happen,  and  that 
if  in  the  cafe  before  us,  we  can  fay,  that  the  paym^t  waa  not  in 
the  ufual  and  ordinary  courfe  of  trade  and  dealing,  we  hsveno 
occafion  to  go  further ;  I  have  no  difficulty  in  faying,  that  I 
,  admit  that  diligence  in  procuring  payment  of  a  debt  ufed  in  the 

common  and  ordinary  way  woyld  not  of  itfelf  drfeat  a  pq^ 
ment ;  I  have  as  little  difficulty  in  faying,  that  it  is  no  part  of  the 
purview  of  the  a6l  to  affi^rd  particular  prote6lion  to  diligence  or 
activity  in  recovering  debts ;  on  the  contrary  the  intention  is 
manifefliy  to  prote£l  only  thofe  who  are  deluded  by  fpecious  ap- 
pearances of  fblvency  and  credit;  and  though  it  be  true  that 
improper  motives  or  knowledge  of  infolvency  may  vitiate  pay- 
ments otherwife  good,  yet  purity  of  motives  alone^  without  the 
concurrence  of  the  other  circumflances  required  by  the  ftatote 
will  not  give  validity  to  fuch  payments  made  afler  the  a£l  of  bank- 
ruptcy. The  intention  of  the  a6l  is  not  generally  to  authorife 
creditors  to  rctaiti  what  they  had  received  without  knowle^ 
of  infolvency :  it  is  to  place  creditors  of  a  particular  defcrifh 
tion,  and  under  particular  circumflances,  in  a  better  fituatim 
•  than  the  general  mafs  of  creditors.  That  being  the  objeA  of 
the  acl,  it  was  necefiary  in  order  to  prevent  litigation  andtlie 
extenfion  of  the  a6l  to  pcrfbns  not  intended  to  receive  the  benefit 
of  this  preference,  to  defcribe  with  precifion  the  condition  of  thofc 
who  were  to  have  the  preference ;  the  legiflature  have  dene  it 
with  guarded  attention,  by  ufipg  as  definite  and  reflri&ive  lan- 
guage as  could  well  be  found  to  anfw^r  that  purpoie.  To  pre- 
vent the  cfFe6l  of  any  ambiguity  in  the  meaning  of  the  wonl 
"  ufuaP*  they  add  the  word  "  ordinary."  The  payment  nraft 
not  only  be  in  that  courfe  of  trade  and  dealing  whidi  ii 
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ofual,  but  it  muft  be  that  which  is  in  the  ordinary  uie.  The  i8oi. 
propriety  of  confining  the  aA  to  its  declared  obje^  is  diftindliy  ■■ 
ilated  by  liord  KeryoHj  in  the  csJlq  oi  BradJ^  v«  Clarke^  5  Tctia  ^^^ 
Rep.  He  lays,  ^^  The  L^iflature  have  chofen  to  ufe  particular  Moroam. 
words  and  to  confine  the  remedy  to  particular  ca(es*  The  ftatute 
only  extends  to  two  cafes  of  which  this  is  neither.  Whether  or 
not  it  would  have  been  wife  to  have  extended  tliis  provifion  to 
all  cafes  I  will  not  prefume  to  determine^  though  I  cannot  r^ 
frain  from  obferving,  that  had  tliat  been  the  cafe  all  the  property 
of  a  bankrupt  might  be  conveyed  to  one  creditor  to  the  cxcluiicn 
of  the  reft.  In  determining  on  this  A6i  of  Parliament  it  is  fut* 
ficient  to  fay,  that  this  cafe  is  not  within  the  words,  nor  as  far 
as  I  can  colle£i,  the  intention  of  the  a6l ;  though  had  it  clearly 
and  indifputably  appeared  to  have  come  within  the  meaning  of 
the  a6l,  I  (liould  have  been  inclined  to  have  extended  it  to  this  ^ 
cafe."  Tlie  cafe  of  Venion  and  Hall  (if  cafes  wei*e  neceflary}  ap- 
pears to  mc  a  ftrong  authority  that  the  a£l  ought  not  to  be  ex- 
tended in  conftru£lion.  If  it  be  faid  that  that  cafe  applies 
only  to  the  nature  of  the  debt  which  was  held  to  be  turned  into  a 
loan,  I  anfwer  that  the  words  of  that  part  of  the  ciaufe  which 
defcribes  the  nature  of  the  debt  as  to  the  courie  of  trade  are 
cxa6lly  the  fume  with  thofe  whigh  relate  to  the  mode  of  payment ; 
the  debt  there  having  been  alfo  contra£led  as  defcribed  in  the 
a£l,  the  decifion  may  properly  refer  to  the  mode  of  payment ; 
but  whether  it  does  or  not  the  cafe  proves  that  the  a6l  ceafes  to 
operate  when  circumftances  not  referable  to  a  traduig  are  intrc* 
ducec}.  As  a  remedial  a6l  I  am  ready  to  give  it  every  extenfion, 
by  conftru6iion,  that  remedial  a6ts  are  entitled  to ;  but  no  prin- 
ciple applying  to  the  conftru6Uon  4>f  remedial  a£is  authorifes  the 
extenfion  of  them  contrary  to  the  intention  gf  the  L^iflaturt'. 
It  may  alfo  be  remarked,  that  all  the  otlier  bankrupt  laws  are 
remedial ;  that  this  particular  a£i  trenches  upon  the  great  lead- 
ing principle  of  the  bankrupt  laws,  that  of  fixuring  the  property 
'  ibv  equal  diitribution,  by  giving  a  preference  to  a  particular  clals 
of  creditors ;  and  therefore  is  not  peculiarly  entitled  to  have  its 
operation  extended  by  conftru6Uon.  It  is  tiuie  to  refort  to  the 
fa6ls  of  the  cafe  and  fee  how  tar  they  anfwer  the  defcription  con- 
,  toineil  in  the  d£L  When  the  bankrupt  had  been  publickly  and 
'  openly  carrying  on  }iis  bufinefs  we  nowhere  learn,  we  have  no  act 
'  of  trading  Itated,  but  the  accc^ptance  of  the  bill  as  a  partner 
with  another  perf  on.  Afler  that  he  is  arrefted  for  debt,  goes  to  g;x)l 
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x8oi*        and  Uestlieit*  near  foiir  months.  After  that  a£l  of  baaknii^^ 
■  is  not  in  eviden9e  that  he  ever  appeared  pubiiddy  and  carried  cm 

^^^         his  trade  and  dealing  in  the  ufiial  way  of  trade,  and  in  the  fame 
IdoRCAH.      open  and  public  manner  as  if  he  was  a  iblvent  perfbxi,  all  wfaidi 
circumftances  are  by  the  preamble  fuppofed  to  attach  thenimTes 
to  the  (ituation  of  the  bankrupt,  whole  pqrments  were  meant  to 
be  ratified  by  this  a&, ;  on  the  contrary,  he  was  arrefted  by  the 
Defendant  within  a  week  after  his  difcharge,  having  accordi^i 
to  his  own  account  gone  off  to  Portjmauth  in  the  meantime* 
Was  the  Defendant  deluded  by  any  fpecious  appearances  cf 
iblvency  at  the  time  of  the  payment  ?   He  had  fued  out  an  ori- 
ginal againft  the  two  partners  very  foon  after  the  bankrupt  went 
toprifon.  Theotherpartncr  was  gone  out  of  the  kingdom.  The 
Defendant  could  not  be  found  by  the  officer ;  an  alias  became 
nccefTory ;  he  is  met  with  accidentally,  not  having  been  found  at 
his  own  houfe,  and  arrefted ;  to  deliver  himfelf  from  that  arrefl 
he  makes  the  payment.  Can  we  fay  this  is  a  payment  made  iiy  s 
peribn  carrying  on  his  bufineis  as  a  folvent  man,  in  an  open  vA 
public  manner,  or  which  comes  more  dire6lly  to  the  enaAment 
of  the  flatute.  Was  this  a  payment  in  the  ufual  and  ordinaiy 
courie  of  trade  and  dealing?  Axe  fberifl^'  bailiff^the  perfons  who 
tranfaft  the  affairs  of  merchants  and  traders  in  the  ordinaiy 
courfe  of  trade  and  dealing  ?  If  this  will  do  where  are  we  to  ftop? 
This  is  a  cafe  where  a  payment  has  been  made  under  an  arr^ 
but  why  ftop  there  ?  Will  not  the  argument  go  equally  to  proteA 
payments  after  fuing  out  execution  ?  If  indeed  the  flieriff  feizes 
and  fells  the  effe£ls,  that  may  not  be  confidercd  as  a  payment  by 
the  party,  but  I  can  find  no  difference  between  the  prd!ent  cafe, 
and  cafes  \Vhere  the  bankrupt  pays  the  money  to  prevent  dit 
feizure,  or  to  redeem  the  goods  after  fcizure,  or  even  to  redeem 
his  perfon  after  he  is  taken  upon  the  ca.Jiu ;  and  payments  under 
all  thefe  circumftances  we  are  defired  to  confider,  as  made  mufcr 
appearances  of  perfect  Iblvency  on  the  part  of  the  bankrupt,  and 
in  the  ordinary  courfe  of  trade.  I  feel  the  weight  of  the  asthod- 
ties  againft  the  opinion  I  am  delivering,  and  I  am  fully  aware  of 
the  propriety  of  adhering  to  former  decifions,  and  the  mi^iief 
of  lightly  departing  from  them,  but  I  am  in  fome  degree  reliewd 
from  their  preffure  by  thefe  confiderations,  that  the  attainmentof 
certainty  is  the  chief  reafon  for  fubmitfing  to  the  authority  of  fiidi 
detcrniinations  as  are  not  perfeftly  fatistafiory  in  refpeA  of  the 
arguments  on  which  they  were  founded,  and  that  in  my  view  of 
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the  cafe  before  us,  certainty  will  be  better  attained  by  bringing  1 80  !• 
back  our  attention  to  the  language  and  meaning  of  the  A  A  of 
Parliament  which  is  to  be  the  rule  of  our  condufl,  than  by  fol- 
lowing the  detaminations ;  to  what  uncertainty  they  lead  we  •  Mokoaw* 
have  an  iqftance  in  the  inte  attempt  in  the  Court  of  Kin^s  Benchy 
to  bring  pa3rments  to  carriers  for  the  carriage  of  goods  within  the 
proteAion  of  the  ftatute^  which  I  dui  only  attribute  to  the  'great 
latitude  of  conftruAion  ufed  in  the  Vormer  cafes,  On  thefe 
grounds  I  feel  mj-felf  bound  to  pvc  my  opinion,  that  the  pay- 
ment in  queftion  is  not  fupportcd  by  19  Geo.  2.,  and  that  the 
Plaintifis  the  aiSgnees  are  entitled  to  recover. 

RooKE  J. — In  this  cafe,  a  bill  drawn  bwia  Jlde  and  in  the 
ordinary  couric  of  trade  has  been  paid  after  an  a6l  of  bank- 
ruptcy, immediately  upon  the  bahkrupt's  being  arrefted,  and 
neither  the  creditor  nor  any  one  concerned  for  him  knew  that 
the  bankrupt  had  committed  an  a6l  of  bankruptcy  or  was  in  in- 
Iblvent  circumflances.     The  queflion  is,  whether  this  payment 
being  immediately  upon  an  arrefl  is  a  payment  in  the  ordinary 
courfe  of  dealing?  or  whether  being  a  payment  by  legal  com- 
pnlfion,  it  is  not  out  of  fuch  ordinary  courfe  ?  In  deciding  this 
queflion  I  think  I  ought  to  look  to  the  effe6l  of  ufing  legal  dili- 
^nce  in  other  cafes  refpe£ling  bankruptcy,  and  to  fee  in  what 
light  courts  of  law  have  confidered  it  The  ftatute  i  Jac.  i.  c.  15. 
^14.  provides"  that  no  debtor  of  a  bankrupt  be  hereby  endan. 
gered  for  the  payment  of  his  debt  truly  and  bona  Jide  to  any 
bankrupt  before  fuch  time  as  he  fhall  underfland  or  know  that 
he  is  become  bankrupt*'    The  firi£l  conftru£lion  of  this  ftatute 
'would  be,  that  if  he  did  underftand  or  know  it,  his  payment 
ihould  be  endangered :  but  courts  of  law  have  held,  that  if  a 
creditor  has  notice  of  a  bankn^tcy  and  pays  under  l^al  coer- 
cion he  fhall  be  proteAed.  See  3  Keble^  2^  i.  Freeman^  349.  S.  C* . 
7.  Term  Rep.  479*    Here  theii  a  payment  by  Ic^I  compuliion  is 
fnpported,  even  againft  the  obvious  conftruAion  of  the  ftatute, 
and  hence  I  conclude,  that  in  ca&s  of  bankruptcy  payments  by 
compulfion  of  law  are  favoured  and  protected.  The  words  of  the 
ftatute  19GW.  2.  are  Very  different  from  thofe  of  ijac.i.* 
but  they  do  not  exprefsly  avoid  payment  by  legal  coercion,  nor 
exclude  them  from  proteAion :  and  if  excluded,  they  muft  be 
estduded  by  implication  only;  and  fuch  implication  if  applied 
>  to  the  whole  claufe  on  which  this  queftion  arifes  will  go  a  great 
way  indeed  to  invalidate  bona  Jide  payments  to  honeft  creditors* 
Tile  ftatute  19  Geo.  2.  fo  far  as  refpe£is  bills,  requires  that 
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1 80 1  •       they  be  drawn,  negotiated,  or  accepted  really  ax^  honAJide^  and 
■  in  the  ufual  and  ordinary  courle  of  trade  and  dealing.  Now  if  an 

^^  arreft  fo  &r  changes  the  ordinary  courfe  of  trade.and  dealing  ai 

M0X6AN,  to  aife6l  the  payment  of  a  bill,  it  will  equally  affe6i  the  drawing 
the  n(^tiating,or  the  accepting  it.  The  confequence  will  be,  that 
if  a  debtor  having  committed  a  fecret  a&  of  bankruptcy  is  ar- 
reiled  and  gives  or  accepts  a  bill  payable  at  a  future  day,  and 
actually  pays  it,  and  then  a  commiiDon  ifliies,  the  affignees  may 
recover  back  tlie  money.  This  will  be  a  very  dangerous  conftruo 
lion  and  ^ill  render  all  tranfa6lions  under  arreft  very  prccariouib 
It  has  been  fuggeftcd,  that  payment  under  arreft  is  not  to  be  fa- 
voured, becaulc  the  arreft  is  a  circumftance  which  fhould  raiie  a 
fufpicion  of  infolvency.  If  fo,  by  the  fame  reaibning,  payment 
under  a  threat  of  arreft  will  be  equally  fuipicious ;  for  whether  a 
man  pays  bctbrc  the  bailifi'  arrefts  him  or  after,  it*  he  pays  under 
the  terror  of  a  gaol  he  pays  under  compuUion  ^  and  the  compuW 
fion  in  either  caie  may  with  equal  reafon  raife  a  fufpicion  of  in- 
folvency.  If  a  threat  to  arreft  does  not  alter  the  niiture  of  a  pay- 
'  ment  and  take  it  out  of  the  ordhiary  courfe  of  dealing  (and  it  hat 
not  been  contended  in  argument  that  it  does)  it  will  be  difficult 
to  aff gn  any  found  rcafbn  why  an  a£lual  arreft  fhould  do  fo. 
There  are  ftages  in  the  proceedings  between  the  threat  and  the 
a£lual  arreft  which  are  as  much  out  of  the  ordinary  courfe  of 
dealing  as  the  arreft  itfelf;  and  what  line  fhall  we  draw^by  our 
difcretionary  conftru6iion  where  the  legiflaturc  has  drawn  none? 
Shall  we  enquire,  Is  the  writ  purchafed  ?  Is  it  delivered  to 
the  bailiff?  Is  the  bailiff  in  the  houfe?  -Has  he  feized  the 
debtor  ?  or.  Is  he  only  in  the  a£i  of  doing  it  ?  When  is  it  tbat 
•  the  ordinary  coiurfe  ceafes  and  the  extraorduiary  begins :  As 
the  words  <^  ufual  and  ordinary  courfe  of  trade  and  dealing^  do 
not  neceffarily  exclude  tranliwSions  either  by  menace  or  by 
compujfion  of  legal  proccfs,  I  am  not  difpofbd  to  extend  them 
to  either  cafe;  they  arc  general  words  and  the}'  uiay  be  in- 
tended to  apply  to  the  cafe  of  undue  preference :  tor  a  man  may 
be  difpofed  to  pay  a  debt  really  and  bonajide  due  from  a  defire 
to  favour  a  particular  creditor,  and  may  go  out  of  the  ordinaiy 
courfe  of  trade  and  dealing  to  do  io.  Payments  under  legal  coid- 
pulfion  havingbeeufiivourablyconfidered  by  our  Courts  in  thecoc- 
ftruAion  of  i  xlac,  i.  I  think  they  ought  to  be  as  favourably  coo- 
fidered  in  the  conftru&ion  of  19  Geo*  2.  which  is  in  pari  mcterii. 
Legal  coercion  is  a  courfe  which  the  law  allows,  and  furely  if  we  at- 
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tend  to  the  literal  conftru£Uon  of  the  ftatiite,  it  is  neither  luitdlial 
nor  extraordinary,  nor  oat  of  the  ordinary  courfe  of  dealing  for 
a  creditor  to  be  drivai  to  arreft  \m  debt<n:,  or  to  uie  l^al  dili^ . 
gence  in  order  to  procure  payment.    The  taking  out  legal  pro- 
eels  does  not  depend  fb  much  on  the  real  cre^  of  the  debtor  as 
on  the  patience  or  impatience  of  the  creditor*     If  a  creditor  is 
obliged  to  call  three  or  four  times  on  a  debtor  before  he  can 
obtain  payment  it  may  awaken  iui|)icion.     If  a  patient  creditor 
does  this  andreceives  payment,  he  is  protefled.     Shall  we  fay 
that  if  a  harfh  creditor  calls  once^  and  then  arrefts  and  is  paid, 
he  fliall  refund  ?  Shall  we  confider  W  leverity  as  a  proof  of  his 
debtor's  iniblvency  ?  The  ftatute  has  given  onepofitive  criterion, 
%nz.  knowledge  of  the  bankruptcy  or  iniblvency;  and  has  alio 
required  that  the  trailla^Uon  ihsil  be  in  the  ordinary  courle  of 
trade  and  dealing ;  but  as  it  has  not  defined  what  that  ordinary 
courfe  muft  be,  the  courts  of  law  mull,  as  cales  arife^  declare 
what  is  within  the  ordinary  courfe  and  what  is  not.     I  have 
now  given  my  realbn,  why  upon  general  principles  I  think  that 
arreft  or  legal  diligence  is  not  within  the  rellri£iion  of  the  Itatute: 
but  if  it  were  a  doubtful  point  how  the  ftatute  Ihould  be  con- 
ftrued,  I  nmft  conlider  myfelf  as  bound  by  the  conftru6Uon  it' 
has  already  received  in  two  Courts  in  Wefbmnfter^hcdl.     The 
cale  of  The  Aff^nees  of  Jones  v.  Lingard  was  tried  before  Lord 
Ijoi^hboroughy  and  afterwards  was  heard  in  this   Court  on  a 
'motion   for  a  new  triaL      There    die  creditor  brought  an 
officer  with  the  writ  into  the  fliop,  and  then  the  debt  was  paid, 
.  and  the  payment  was  held  to  be  good.     The  cafe  of  Holmes  v. 
•  Wennington  was  decided  on  folemn  argument  in  the  Court 
of  Exchequer.      Thefe  cafes  have  been  cited  in  the   Court 
€x(  King's  Bcnchy  in  the  cafe  oi  Bradley  v.  Clarke^  Pqfch.  1793. 
5  Te^jn  Rep.  200.  and  no  doubt  was  hinted  in  that  court  as  to  the 
propriety  of  the  decifions ;  yet  Lord  Kenyon  particularly  notes, 
how  right  it  is  to  adhere  to  the  words  of  the  ftatute.     We  are 
alfo  informed,  that  the  late  Mr.  Juftice  Btdler  ruled  the  lame 
point  on  the  Northern  Circuit,  and  that  no  application  was 
made  for  a  new  trial.     For  thefe  rcalbns  I  think  the  verdi6l 
Ibould  be  entered  for  the  Drfendant 

Heath  J. — The  queftion  is  whether  a  payment  to  a  tradef- 

man  who  has  committed  a  fecretfi£t  of  bankruptcy',  to  a  creditor 

'  who  has  arrefted  him,  and  who  has  no  knowledge  of  the  a£l  of 

bankruptcy  or  of  the  infelvency  of  his  debtor,  be  good  within 

the  ftatute  of  19  Qeo.2. ? 

*  Before 
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1 80 1*  Befibre  that  ftatule,  it  was  the  policy  of  the  bankmpt  laws  ia 

•'  all  cafes  to  deprive  the  bankrupt,  by  relation  to  hia  s&  of  bank- 

^'         niptey^  of  the  power  of  diipofing  of  his  eflfefils.     In  order  to 

MoaoAM.     aitnd  the  incoDvcniencies  anting  fimn  too  rigid  an  obferyance  nf 

this  principle,  tha  a£l  in  queftion  was  made.     It  has  alwaja  been 

coniidered  as  a  remedial  flatute,  and  as  fuch  ia  entitled  to  a 

liberal  oonftru6lion.     In  oider  to  give  validity  to  the  payinatt 

of  a  bill  of  exchange,  it  niuft  bo  drawn  and  the  money  reeriasd 

in  the  ordinary  courie  of  trade*     In  jny  apprehenfion  thiabill 

liad  both  rtqiiifites.     Of  the  coniideration  of  tlie  bill  there  isbq 

qoeftion.    The  bill  was  due  before  it  was  paid,  and  it  was  jMt 

offidbufly  paid  by  the  bankrupt.    The  obje^on  ia,  that  tfe 

'  payment  was  made  under  the  terror  of  an  arreft.     If  the  faffl 

had  been  paid  before  it  became  doe,  or  if  the  bankrupt  had 

iUicited  the  Defendant  to  receive  the  money,  thofecirciunftanccs 

would  have  vitiated  the  tranfaAion,  and  would  have  brought 

the  cafe  within  the  ftatute.     It  is  objeAed  that  the  payment  is 

Qoder  an  arreft*     If  this  were  to  be  the  ground  of  the  dedfion 

it  would  introduce  great  uncertainty.     For  if  an  arreft  will 

^ritiate  a  payment,  why  not  a  menace,  and  if  a  menace,  why 

hot  a  promife  of  ibme  collateral  advantage.     There  are  tvo 

principles  on  which  I  (hall  foiiiul  my  judgment.     The  firft  ii, 

the  general  policy  of  the  law,  thutthe  ufi  ng  of  legal  diligence  ii 

always  fiivoured  and  fhall  never  turn  to  the  difadvantage  of  the 

creditor.    The  makim  vigilantibus  et  non  dormientihusjuccurriad 

jyra  is  one  of  thofe  that  we  learn  on  our  earlieft  attendance  is 

Wejhnin/ler  HaU.    Tlie  iccond  principle  is  that  this  ftatute  (hsD 

receive  a  conftru6lion  agreeabletotho  gcneraIpolicy<xf  thebtnk« 

rupt  laws,  namely,  that  it  ihall  notbeinthcpowerof  thebankmpt 

fo  difpofe  of  his  cfTc^  after  his  bankioiptry  in  fiich  a  way  as  Id 

^give  a  preference  to  a  finvouritc  creditor.  Now  if  pajonent  under 

anarreft,  though  otherwife  in  aduecourfeof  trade,  weretobehdd 

bad,  the  confcqucncc  might  bo,  that  if  in  the  fame  day,  or  at  the 

fame  inftant,  two  creditors  fliould  apply  for  pajinent  of  their  re- 

Q)e6livcdemands,  thebonkruptmightmakeagood  voluntarypay- 

ment  to  one  creditor,  andrefulepaymenttotheother  tillthetehad 

been  fome  menace  or  a6lual  arreil  made  to  vitiate  thepayment  I 

can  fee  no  inconvenience  fix)mthisconftruAion.  If  it  be  fiuc^ditt 

the  creditors  under  an  arreft  might  fweep  away  all  the  effisAsof 

the  bankrupt ;  fo  may  the  favoured  creditor  under  a  vohutsiy 

payment :  and  the  lattermifchief  is  themoft  to  be  apprebendei 

Therefor^  I  am  of  opinion,  as  well  upon  the  general  poiicj^ 
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the  law  that  &vours  the  legal  diligence  of  creditors,  as  on  the        iSoi. 
particular  policy  of  the  banknqpt  lawa^  that  this  is  a  good  pay-      "  ■ 
ment  and  proteAed  by.  the  ilatute  of  1 9  Geo.  2.     If  the  cale  were  °* 

doubtful,  the  decifiions  ought  to  put  an  &\d  to.thecontroverfy.  Moe^oax. 
I  Allude  to  the  cafes  of  Calx)et't  and  Lingard  in  this  court,  and 
of  Holmes  v.  Wennington.  I  cannot  pais  over  in  filence  the 
opinion  and  decifion  of  the  late  Mr.  Juftice  Bnller^  whofe  judg-) 
jnent  will  always'havc  the  greateft  weight  ^th  me.  The  qaef- 
tion  is  whether  tUs  be  a  doubtful  cafe  ?  A  cafe  may  not  be  the 
le&  doubtful  becaufe  I  entertain  no  doobt  on  the  fiibje6t ;  but 
that  is  doubtful  concerning  which  learned  men  differ.  For  thefts 
feafims  I  am  of  opinion,  that  the  Plaintiff  is  not  entitled  to  re- 
cover, and  that  a  verdi£i  ihould  be  entered  finr  the  Defendant. 

Verdi  A  to  be  entered  for  the  Defendant* 


(IN  THE  EXCHEQUER  CHAMBER.) 

Hill  Gent,  one,  &c.  t;.  Halford  an4  Another  ^  in     Apiut^xh. 

Error. 

EftaoR  from  a  judgment  of  the  Court  o£  King's  Bench  in  an  Anotepromifing 
a^ion  by  the  payee  againft  the  maker  of  a  promiflbry  note*  ^v^y  "  ^<^< 
Thefirft  count  of  the  declaration  ftated  that,  ^^  the  Plaintiff  in  immediMteiy 
error  made  and  figned  his  certain  note  in  writing,  commonly  ^*?  f<^,of  the 
called  a  promiffory  note  bearing  date  &c.  and^  thereby  promifed  St,  ai^ms,  * 
to  pay  to  the  Defendants  in  error  by  the  names  and  defcripticn  j!^d$  4° **v]iuc 
of  &a  the  fum  of  190Z.  on  tlie  iale  or  produce,  immediately  when  rectivedT  ain> 
&]d,G(  the  White  Ha7i,  St.  Jlban%  Herts,  and  the  goods,  &c  "^^a."^'^ 
(meaning  a  certain  melTuage  or  dwelling-houfe  called  the  White  mjfTory  note 
Harty  fituate  at  St.  Alban's,  in  the  county  of  Herts,  and  certain  ft]iu'ic,Miough 
Ijoods  beingtberein)  valuereceived,  and  dien  and  there  delivered  '^  ^«  averred, 

the  iaid  note  to  the  Defendants  in  error;"  afier  alleging theliabi-  adWoncom- 
lity  of  the  Plaintiff  in  error  to  pay,  and  his  promife  as  ufual,  the  fenced  the 
declaration  averred,  ^' that  afterwards  and  before  the  exhibition  of  the  goods'were 
the  ImU  of  them  the  Defendants  in  error,  to  wit,  on,  ^c  at,  &c.  the  ^^^^• 
fiud  meffuage  or  dwelling-houfe  called  the  White  Hart,  and  the 
goods  in  the  faidiiote  fpeciiied  were  fold,  wherebv  the  faid  fum 

of 
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i8oi.        of  money  in  the  iaid  note  ipecified  became  and  was  ferthwHli 
— -' —      and  immediately  due  and  payable  according  to  the  form  and 
l^^        effe6l  of  the  fsfid  note,  whereof  th^  Plaintiff  in  error  tlien  and 
HALromo.     there  had  notice/'     There  were  other  fpedal  countSy  and  aUa 
the  common  money  comits  and  condufion.     On  this  dediiir 
tion  judgment  having  gone  by  de&ult,  a  'writ  6f  .inquiry  wai 
executed,  and  the  Defendants  in  error  recovered  ganenl  daamga^ 
The  caufes  now  affigned  for  error  were,  ^^  that  by  the  record 
aforelaid  it  appears,  that  damages  have  been  afieFed  for  and  ad- 
judged to  the  Defendants  in  error,  upon  the  whde  of  their  find 
declaration  generally ;  whereas  it  appears  in  and  by  the  leooid- 
aforcfiiid,  that  the  firft  count  of  the  iaid  dedaijation  was  and.ii 
infufficient  in  law,  and  that  no  damages  could  or  ought  by  law 
to  have  been  aflefled  or  adjudged  to  the  (aid  Defendants  in  emr 
in  refpe6l  thereof,  or  of  the  iuppofed  promife  and  undertakii^ 
therein  mentioned." 

Latces  for  the  Plaintifis  in  error  contended,  that  the  note  on 
which  the  firft  count  of  the  declaration  was  founded  could  not  be 
fuftained  as  a  promiilbry  note,  iiiafmuch  as  the  payment  theKof 
was  made  to  depend  upon  a  contingency  which  might  never 
happen,  viz.  the  iale  of  the  TVAite  Hart  Inn^  the  title  to  which 
might  be  fo  bad,  that  no  purchafer  would  be  found.  He  dtied 
Davskes  v.  Lord  Dehrainej  2  BL  782.  3  Wiif  207*  &  CX  and 
Carlos  v.  Fancow%  5  Term  Rep.  482, 

*   WigUy  contrh.     In  thoie  cafes  in  which  it  has  been  difinifled 
whether  a  note  payable  upon  a  contingency  were  a  pnmiiflRvy 
note  within  the  ftatute,  the  queftion  has  principally  turned  apofl 
the  point  whether  the  note  in  queftion  were  negotiable  or  not; 
'  the  neceffityofwhich  may  perhaps  be  doubtful.    With  refpeAiur 

Carlos  V.  Fancourt  it  appears,  that  in  that  cafe  there  were  other 
obje6lions  to  the  Plaintiff's  recovery ;  for  though  the  note  wsi 
made  payable  *^  out  of  the  Defendant's  money  which  fliould  ariie 
from  his  reverfion  of  43/.  when  fold,"  it  was  not,  as  inthiscsfe^ 
averred  that  the  reverfion  had  been  fold;  and  that  circrumflBDce 
was  obferved  lipon  by  Mr.  Juftice  Grofe  in  his  judgment.  If  ever 
there  was  a  note  depending  upon  a  contingency,  it  was  that  which 
in  the  cafe  of  Afidreacs  v.  Franklin^  1  Sir.  24.  was  held  to  be  s 
good  note#  There  the  contingency  was,  after  a  certain  iliip  fhodd 
be  paid  off;  nowif  it  were  a  private  fhip  no  wages  could  have  been 
l^med  unlcfs  the  fhip  arrived;  and  if  it  were  a  public  ihjp  tbi 

wage* 
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wages  might  have  been  loft  by  defertion.     In  Evans  v.  Under-        1801. 
wood^  I  fVilf  262.  a  note  payable  upon  the  like  contingency  to      •- — ; — 
the  former  was  held  good;  and  in  Julian  v,  Shobrooky  2  Wilf  9.  ^^  ** 

the  Defendant  having  acccpteS  a  bill  payable  when  in  caih  for  the      Ha  lforo, 
cargo  of  the  ihip  T/ielis  was  held  liable  on  the,b#I(|faotwidiftand- 
ing  a  motion  in  arreft  of  judgnlent  on  the  ground  of  its  being  a  % 
conditional  accq}tance.     Now  if  there  be  any  fimilarity  between 
the  fit  nation  of  parties  to  bills  of  exchange  and  promiifory  notes, 
it  is  between  th^  fituation  of  the  acceptor  of  a  bill  of  exchange  and 
the  maker  of  a  promiilbry  note.  With  refpeA  to  Dawkes  v.  Zjord 
Detoraine^  that  was  the  cafe  of  a  bill  of  exchange  payable  out  of 
a  particular  fund,  whereas  the  note  in  the  prefcnt  cafe  is  not  pay* 
able  out  of  a  particular  fimd,  but  only  at  a  particular  time,  which 
time  is  alleged  in  the  declaration  to  have  arrived.     Suppofing 
however,  that  this  note  is  not  negotiable,  yet  it  feemsfrom  the 
words  of  3  4"  4  ^nn.  c.  ^.f.  i.  that  an  a^lion  may  be  maintained 
upon  it,  tor  the  former  part  of  the  fe6lion  ena6ls,  that  where 
promiffory  notes  are  made  payable  to  any  perlbn  or  perfbns,  his 
or  their  order,  or  unto  bearer,  the  fums  mentioned  in  fuch  notes 
ihall  be  payable  to  fuch  perfbn  or  j^erfons,  without  any  reference 
to  their  negotiability;  but  the  enfuing  part  of  the  ikme  fe£lion 
only  makes  them  affignable  or  indoriable  over  when  drawn  to  any 
peribnorperfbns,  his,  her,  or  their  order.  If  therefore  negotiability 
be  of  the  eflTence  of  a  note,  and  the  words  of  the  ftatutc  are  to  b^ 
conftrued  ftri6lly,  no  man  can  declare  upon  a  note  which  is  not 
Blade  payable  to  order.     But  it  has  been  decided  in  Burchcll  v. 
Slocock^  zLd^Raym.  1545.  that  a  promiffory  note  payable  to  ^.B., 
without  adding  either  order  or  bearer,  is  a  good  note  within  the 
ftatuteii  and  that  cafe  has  fince'been  recognized  in  Smith  r.  Ken--, 
daily  6  Term  Rep:  123.^    In  tliis  ca(e  the  note  in  queftion  was 
drawn  for  value  received  on  a  promife  to  pay  when  the  premifes 
at  St,  Albans  iliould  be  fold,  and  there  is  an  averment  in  the 
deckiration  that  the  premifes  have  been  fold. 

TIte  Court  fab/ente  Lord  Eldon  Ch.  J.)  were  clearly  of  opi- 
nion, that  the  note  in  queftion  could  not  be  declared  upon  as  a 
promiUbry  note  within  the  ftatute. 

' Judgnjefit  reverfcd. 


4i6  CASES  IN  EASTER  TERM 

i8or. 


M^y  4tb.  Salkeld  Gent,  one,*  &c.  v.  Lands. 

If  a  ^«^«"^^'  npHE  Defendant  in  this  cafe  having  been  arrefted  by  proodi. 
^pon  procefs  in  "^  out  of  the  Ktn^s  Bench,  gave  a  Warrant  of  attarnqp  to  con- 
X,B.  b'»^«»^^^  fefs  judgment ;  on  that  judgment  the  prefent  a6Uon  was  com* 
toniey  to  confcfs  menced,  and  the  Defendant  holden  to  bail.  A  rule  Ni/ihairiag 
Se**afterw!rcrs"^  ^^^  obtained  for  difcharging  him  on  entering  a  conunoo.  ap- 
holden  to  bail  in  pearance, 

u^'  Sat" ju^g!"  Mar/haU  Serjt  Ihe^td  caufe  and  contended,  that  the  Defen- 
mem  the  Court  dant  was  well  holden  to  bail,  inafinuch  as  no  bail  bad  ever  beea 
SS  uwlli'?cora.  given  on  th^  former  arreft,  and  therefore  the  rule  that  bail  cottld 
vson  appearance,  not  be  taken  in  vjfinitum  did  not  apply  herie.     He  cite^  Kemtgtt 

T.  Careifi  2  BL  768.  where  a  Defendant  having  given  bail  in 
error  upon  a  judgment  in  the  King's  Bench,  and  afterwards 
holden  to  bail  in  this  court  in  an  a£lioii  of  debt  upon  the  iame 
judgment,  this  Court  refufed  to  difeharge  him,  Govld  i.  fiiyinf^ 
^^  the  reafon  of  this  pra6Uce  is  becaufe  there  has  never  been  bail 
given  in  this  court." 

CocieU  Sexj^  conkh  infifted,  that  this  was  within  the  rule  thai 
no  man  ibould  be  twice  holden  to  bail  for  the  iame  caufe  of  ao* 
tion,  and  that  tlie  cuftody  was  the  fame  as  in  the  former  ancA. 
The  Court  (confifting  of  Heathi  Rooke,  and  Chambue,  Jii) 
were  of  opinion,  that  the  giving  a  warrant  of  attorn^  to  oonliBft 
judgment  was  tantamount  to  giving  bail  in  the  firft  a^oo^  and 
that  the  Defendant  in  this  cafei,  if  held  to  bail  again»  would  iiiffir 
predfely  the  feme  vexation  as  in  the  common  cafes  to  which  the 
rule  was  allowed  to  extend. 

Rule  abiplute. 


•iiftf;4ih.  Robinson  v.  Dunmore. 

b^l'thofa"^'  ASSUMPSIT.  The  declaration  ftatcd,  that  IB  confidemtiOiidat 

•«  I  will  warrant  the  Plaintiff,  at  tlie  fpecial  inftance  and  requeft  of  thcDefien- 

they  (haiUo^^^^^  dant,  would  deliver  to  the  Defendant  divers  goods  luid  chattels . 

for  any  damaiee  (fpecifylug  them)  to  bc  taken  care  of,  and  iafely  and  fecurely  car- 

^^l"*^o^wilh!  "^  ^^^  conveyed  by  the  Defendant  in  and  by  a  certain  cart  of 

ftandi'ng  A.  fend  Defendant  from  A.  to  B.  and  there  to  wit,  at  iB.  to  be  (a&ly'and 

S^ams'ln^'^'s  fecurcly  deliveired  to  one  J.  S.  for  certain  hire  and  reward  to  the 

cart  to  look  after 

vbem. 

♦  5 
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Defendant  in  that  behalf  the  Defendant  undertook  and  promiied        i8oi. 

to  take  care  of  the  iaid  goods  and  chattels,  and  fafely  and  lecurely      ' 

to  carry  and  convey  the  lame  in  and  by  his  iaid  cart  from  A.  to        o»^'"»o« 
B.  and  there,  to  wit^  at  B.  fafely  and  fecurely  to  deliver  the  fame     DoMMORg, 
,to  the  faid  </•  iS.;  that  the  Plaintiff  did  afterwards  deliver  the 
&id  goods  and  chattels  to  the  Defendant,  to  be  carried,  con« 
veyed,  and  delivere<^  as  aforeiaid.    .And  that  although  the  De-  ^ 
fendant  had  and  received  the  ^d  goods  and  chattels  for  the 
purpofe  aforeiaid,  yet  he  did  not  take  care  of  the  iaid  goods  and 
chattels,  or  iafely  and  iedirely  carry  or  convey  the  fame  in  and 
by  his  iaid  cart  or  otherwife  from  A.  to  J3.,  nor  there,  to  wit,  at 
B.  iafely  and  iecurely  deliver  the  fame  to  the  iaid  J.  &,  but  on 
the  contrary  fo  careleisly  condu£led  himfelf  in  and  about  the 
carriage  and  conveyance  of  the  iaid  goods  and  chattels,  that  a 
great  part  of  them,  to  wit,  &c.  through  his  n^ligencc  were 
wetted  and  damaged. 
p      The  Defendant  pleaded  Nimniffimqffit. 

The  cauie  coming  on  to  be  tried  before  Lord  Eidon  Ch.  J.  at 
the  Wejlmin/ler  Sittings  after  lail  Hilary  Term,  it  appeared  ia 
evidence^  that  the  Plainti^  who  was  an  upholilerer,  having  oo* 
cafion  to  iend  ibme  furniture  into  the  country,  agreed  with  one 
Grtyoes  a  carman,  to  take  the  iame  for  ten  guineas,  exclufive  of 
tolls ;  that  Groves  thinking  the  diitance  too  great,  offered  the 
])efendant,  who  alio  kept  a  cart  and  horie,  the  refiiial  of  the 
job^  who  agreed  to  undertake  it,  and  gave  Groves  half-a-guinea  ' 

bj  way  of  gratuity ;  that  the  Plaintiff  having  acceded  to  the 
,I)efendant*s  o£fer  to  go  inflead  of  Groves^  the  Defendant  brought 
Jkk  cart  to  the  Plaintiff's  houie,  where  the  goods  were  loaded 
m.  the  prdence  of  the  Plaintiff  himfelf  and  with  the  affiftance 
.cf  two  of  the  Plaintiff's  fervants ;  that  the  Plaintiff  having  ob- 
served that  the  tarpaulin  which  the  Defendant  had  brought  for 
die  purpoie  of  covering  the  cart  was  too  imall,  the  Defendant 
laid,  **  I  have  plenty  of  iacks,  and  I  will  warrant  the  goods 
.ihall  go  iafe."     On  account  of  tUe  Defendant  being  a  flranger 
to  the  Plaindfi^  the  latter  ient  one  of  his  own  porters  with  the 
cart,  who  would  otherwiie  have  gone  by  the  ftage ;  that  thii 
.porter  in  the  courie  of  the  journey  paid  a  perfim  for  watching 
f die  goods  one  night;  and  that  the  goods  in  the  ^purfe  <£  the 
JonrAey  were  damaged  by  rain.    A  verdiA  was  found  fcnr  the 
dBUtnt^  under  His  Lordihip's  diredion,  with  liberty  for  die 
^Defendant  to  move  that  t)ie  verdi£i  might  be  fet  afide  and  a^ 
^Aonfuit  entered. 
'.-   foju  ih  4  >  Accord<i 
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i8ot«  Accordingly  Williams  Setjt.  having  obt^ed  a  rule  hifibt 

' •      that  purpofe,  was  this  day  called^  upon  by  the  Court  to  fbpport 

Robin  SON     ^^^  ^^j^     j^  j^^  ^^^  appear  from  the  evidence  that  the  Dfr- 

DuMMo&B.  fendant  ever  had  fuch  pofleffioB  of  the  Plaintiff's  goods  as  to 
render  hfpi  liable  in  tlic  chara£ler  of  a  common  carrier.  On 
the  contrary  it  is  clear  from  the  Plaintiff  having  (ent  his  patter 
to  accompany  the  cart,  that  he  never  intended  to  relinquUh  iSs 
control  over  the  goods ;  and  the  circumftances  of  the  loo&f 
having  been  made  at  his  houfc  and  under  his  in^>eAioii,  and  d 
the  porter  having  paid  for  vraichii^  them  during  die  ymnej 
ftrongly  corroborate  that  idea.  In  this  cafe  there  ivas  no  bs3- 
ment :  the  Defendant  could  neither  have  maintained  trelpafi  or 
trover.  It  was  a  mere  contra£l  between  the  Plaintiff  «id  De- 
fendant, that  the  former  fliould  hire  and  the  latter  Ihocdd  kt  a 
cart  and  horie  for  the  conveyance  of  the  Plaintiff^s  goods.  Tbe 
cafe  ftrongly  refembles  that  of  The  Eajl  India  Qm^tmjf  t.  Pd- 
lerij  iStr.6go.  where  the  Company  having  brought  an  aAion 
againft  a  lighterman,  it  appeared,  that  to  loon  ai  tlie  fg^ds 
were  put  into  the  lighter,  tai  officer' of  the  oompaiqr  weat  9t 
board,  and  put  the  company's  locks  on  the  hatches :  and  Lord 
Raymond  Ch.  J.  held  that  the  goods  were  not  to  be  confidsnd 
as  ever  havisg  heea  m  the  pofleffion  of  the  lighterman,  Iwt  h 
the  pofleffion  of  the  company's  fervant  who  had  hired  the 
lighter  to  ufe  himfeH*.  There  are  many  caies  in  whiidh  perfbns 
having  a  much  greater  control  over  goods  than  the  DflfendMt 
lui3,  are  yet  not  conlidered  as  having  the  poffeffion :  fkch  «re 
■th^  cafes  of  a  butler  who  hath  the  charge  of  his  maft^s  jUbtj 
and  the  ihepherd  who  hath  the  charge  of.  his  maft^s  ft^SfH 
I  H,  P.  C  506.  c.  43.  It  is  true  that  in  the  preftnt  cafe  ike 
Defendant  made  ufe  of  the  expreffibn^  that  he  would  warrant 
that  the  goods  ihould  go  iaie.  But  under  all  the  drcmnftanoeSy 
"it  niay  be  argued,  that  it  was  not  his  intention  hy  tltat  «£> 
preSon  to  do  any  thing  more  than  enforce  liis  own  opinion. 
Admitting,  however,  that  the  Jury  have  decided  that  point 
againft  the  Defendant,  yet  no  advantage  can  be  taken  of  the 
warranty  in  the  prefentaAion,'iincc  the  averment  that  tbe  goiodi 
wereddiveiedto  theDefendant  has  not  been  iubftairf&dhrprmd* 
Heath  J.  (ftopping  Vaughan  Serjt  for  the  PIaiiftlfe)---Ilie 
Defendant  in  this  caie  is  not  charged  as  a  conmMm  carrier:  ha* 
cbaxged  on  a  :Q}ecial  undertaking;  and^e  Jury  have  ImihI  on 
-good  grounds  that  the  undertaking  ftated  in  the  ddolamiicii  wsf 

£  ^ij^  ]    made  by  the  Defendant    Xbey  have  decide^  vpen  oniBdtft^ 

the 
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the  whole  tranfa6iion,  that  the  words  ufed  by  the  Defendant        i8oi. 
amounted  to  a  warranty ;  and  we  cannot  fay  that  they  have  done      ' 
wrong.     It  is  quite  i  ^material  to  tliis  cafc  whether  the  Defend-     ^ob»n8o>. 
ant  had  a  fpecial  property,  or  any  property  whatever  in  the     Dunmokv. 
goods;  or  whether  he  could  have  maintained  an  a6lion  of  tirei^ 
pais  or  trover.     He  muft  have  had  pofleffion  of  them  for  the 
purpofe  of  carrying  his  contract  into  effe^l,  which  he  could  not 
have  done  without  iiich  pofleifion. 

RooKE  J.     This  is  not  the  cafe  of  a  common  carrier,  for  the 
Defendant  has  Q>ecially  undertaken  to  carry  the  goods  fafely. 

Chaaibre  J.  This  is  a  very  clear  cafe.  The  Defendant  is 
not  a  common  carrier  by  trade,  but  has  put  himielf  into  the 
lituation  of  a  common  carrier  by  his  particular  warranty.  As 
to  pofleflion,  that  feems  clearly  proved  by  the  circumilances  of 
the  cafe ;  the  Defendant  attends  with  his  horfe  and  cart  at  the 
PlaintiJBTs  houfe,  where  the  goods  are  delivered  to  him  and  put 
into  the  cart  by  the  PlaintiiTs  fervants.  This  is  a  complete 
poflS*ffion.  How  is  this  afie£led  by  the  prefence  of  the  Plain- 
tiiTs fervant?  It  has  been  determined,  that  if  a  man  travel  in 
a  fta^  coach  and  take  his  portmanteau  with  him,  though  he  has 
hb  eye  upon  the  portmanteau  yet  the  carrier  is  not  ablblved 
ttom  his  refponfibility,  but  will  be  liable  if  the  portmanteau  be  ' 
loft  (a).  In  this  cafe  the  Plaintiff  for  greater  caution  fends  his 
fervattt  with  the  goods,  who  pays  for  watching  them  becaufe  he 
aj^rehends  danger  of  thdr  being  ftolen.  So  the  man  who  tra- 
^v^  in  a  flage  has  fbme  care  of  his  own  property  fince  it  19  more 
finr  his  intereA  that  the  property  fhould  not  be  loft  than  that  he 
fliould  have  an  a£Uon  againft  the  carrier.  This  cafe  bears  no 
reftmblance  to  that  cited  from  Strange,  for  there  the  dccifion 
proceeded  on  the  ufage  of  the  Eq/t  India  Company,  who  never 
intfnft  the  lightermen  with  their  goods,  but  give  the  whole 
charge  of  the  property  to  one  of  their  own  officers  who  is  called 
a  guardian.  The  evidence  of  the  warranty  is  perfeftly  clear,  for 
on  the  Plaintiff's  making  fpme  pbje6Uon  tq  the  fmallnefs  of  the 
tarpaulin,  the  Defendant,  in  order  to  remove  that  difficulty,  in- 
formed him  that  he  had  plenty  of  facks  to  cover  the  goods,  and 
undertook  that  they  fhould  be  carried' fafe.  It  appears  to  me^ 
jiliat  the  verdiA  is  perfe6Uy  right,  and  that  the  Jury  could  not 
.IpAve  done  otherwife  ^han  they  have  done. 

P(^to^PlAimt£ 

(«)  So  <*  it  is  no  excufe  for  an  innkeeper  bat  be  ought  to  keep  the  goods  and  chattel* 

to  wtlfait  he  delhrcred  the  1^  of  the  chrai-  *  of  his  gu&s  in  fafctv ; '  aiid  thtoevmh  ^e*  • 

*berdoortothegoefthi  wMrhhei<lbdged»  2>%II:6,n.   it  1^,4,45.  4iMS*ttT^     '       . 
and  tkat  ht  left  tb«  chimber  door  open ;     Caiyt'i  cafei  8  Gf«  33.  ^ 

G£  2  ' 
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.^■^  ^"^  Bolt  v.  Millee.  ^ 

An  iSwit  to  T^His  wM  a  rule  calling  on  the  Plaintiff  to  (hew  cauie  why  the 
hold  CO  bui,  in  X  Defendant  fliould  not  be  difcharged  out  of  cuftody,  on  the 
5^1j note, -^"'ground  of  the  affidavit  of  debt  having  beien  fwom  by  a 
gatnred  1^  tht  ^erk  of  the  Plaintiff's,  and  of  his  having  taken  Upon  faimi^to 
alone,  then  refi-  n^ative  any  tender  in  Bank  notes,  as  well  as  to  fwear  to  the 

dtnt  in  L^dtH,  k  debt* 

Fldn^beiUb*  ^^  fliewing  caufe  againft  this  rule,  Be/l  Seijt  produced  sffi- 
refidenc  inZ«»-  davits  of  the  Plaintiff  and  of  his  clerk,  to  fliew  tint  the  dditin 
debt  ar<^  upon  a  queftion  arofe  upon  a  bill  tran(a£iion,  which  had  been  com* 
^  n|^^<A'<»>>  pletely  conduced  by  the  clerk,  and  that  the  Plaintiff  himiy^ 
dfik  had  the  Tola  though  living  in  Lond&fij  knew  nothing  of  the  bufinefi.  He 
|^°*B*n^nt.  ^Q  referred  to  ChatterUtf  v.  Finck^  ante^  p«390»  and  aMb  to  die 
bold  to  baU  be     Mojfor  of  Londou  V.  Dioiy  lEafU 237*(a),  where  an  affidavit  of 

7^^r^Me  ^^  "^^^  ^^  **  *^^^^  ^Hfi^  c^^l^  to  JZ.  C.  Eiq.  chambeikin 
incompcTenrto  of  the  city  of  London^*  negativing  the  tender  in  Bank  notes  w» 
iniikeit;f»«r^  heW  fufficient 

wbetber  circuni- 

ftancet  proving  But  The  Couri  (confifting  of  Heath,  Rooks,  and  Cham- 
^^l^b^ftm  ®^  ^^^  ^^^^  ^  opinion,  that  though  the  debt  mig^t  be  better 
byaffidafitibr  fwom  to  by  the  clerk  than  the  Plaintiff  ftill  they  Ihoiild  htA 
roMwSSiwf-  ^ve  joined  in  negativinjo^  the  tender  in  Bank  notes  as  thej[wcn 
ing  the  Defend,  both  in  LondofL  They  alfo  feemed  to  doubt  whether  admittii^ 
•mraa commoo  ^fladavits  explanatory  of  the  reafons  why  the  clerk  made  thi 

affidavit  of  debt  was  not  trenching  on  the  rule  laid  down  ibti 
no  fupplemental  affidavit  ought  to  be  received  to  cure  defefii 
in  affidavits  under  the  Bank  A6i. 

Rule  ablbliite.(() 

(a)  See  alfo  Kmigh  r.  JCtyte^  1  Ss/l,4iS' 

(i)  Set  SmM  v.  Tj/m.  am^^  p»  3S9.  and  Staay  r.JFednia^  «afe,  590b 


M^y  7tb.  PowjULL  V.  FuLLERTON  and  POWBLI- 

A  vritifl  iiebc     TXSBT  for  50002.    The  declaration  ooniBfted  of  five  counts;  fk 

"^  ll^'ilb^ '"       •  ^*  ^^  ^^  ^^^  ^*P®"  ^^^ '  ^^^  3^  ^  mon^  borrowed; 
good  for  the  re-  the  4th  on  an  acccmnt  ftated,  and  the  5th  for  intereft. 

mainder.    If  a 

filea  in  abatemest  cootna  natter  which  goes  in  part  abatemtnt  cC  the  wttt  onlf,  but  ^'■"■*^»«^  «il 

a  prifcr  that  lbs  wh(4s  «iH  nay  be  abattdi  the  Court  11U7  abtts  fonutth  sf  tb^ 
apfiiifio. 
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The  Defendant  FuUertcn  pleaded  to  the  ift  and  2d  counts  of  i8oi. 
the  declaration  Non  ejl  fa&vm^  and  put  himfelf  upon  the 
country,  and  then  proceeded  thus,  ^\  and  as  to  the  writ  of  the 
Plaintiff  and  the  declaration  founded  thereon  as^  to  the  3d,  4th,  FoLLBar^w 
and  jftJi  counts  the  Defendant  prays  judgment  of  the  fidd  writ  *^  >^«weli.. 
and  the  iaid  declaration  as  to  die  laid  3d,  4th,  and  laft  countSi 
and  that  the  faid  writ  and  declaration  as  to  thoie  counts  may  be 
quafhed  becaufe  he  faith  that  the  faid  feveral  fuppofed  debts  or 
fums  of  money  in  faid  3d,  4th,  and  kifl  counts  rdpedUvely  men- 
tioned if  any  fhch  debts  or  fums  of  money  were  accrued  or  were 
due  and  owing  unto  the  Plaintiff  were  and  each  and  every,  of 
them  were  and  was  due  and  owing  from  the  Defendants  jointly 
and  together  with  one  Robert  Dyde  unto  the  Plaintiff  and  not  . 
firom  the  Defendants  only,  and  which  faid  Robert  Dyde  is  flill 
living  to  wit  at  Weflmin/ler  aforefaid  in  the  faid  county  and  this 
Ae  Def^dant  FuUerton  is  ready  to  verify  wherefore  inafmuch 
as  faid  Robert  Dyde  is  not  named  in  the  fiud  writ  aAd  declara*  • 
tion  the  Defendant  FuUerton  prays  judgment  of  the  faid  writ 
and  the  faid  declaration  as  to  tb<e  3d,  4th,  and  lafl  counts  there* 
of  and  that  the  faid  writ  and  faid  declaration  thereon  founded 
Us  to  the  faid  laft-mentioned  counts  may  be  quafhed." 

To  this  plea,  to  the  three  laft  counts,  the  Plaintiff  demurred 
^  becaufe  fhe  faith  that  the  faid  plea  of  the  Defoidant  FuUerton 
and  the  matters  therein  contained  in  manner  and  form  as  the 
iame  are  above  pleaded  and  fet  forth  are  infufficient  in  law  t# 
quafh  the  faid  writ  and  the  faid  declaration  thereon  founded  as 
to  faid  laft  menti(med  counts  or  to  excufe  the  Defendant  i^fi&r*. 
iim  from  anfwering  the  Plaintiff  in  refpeft  of  ihofe  counts  nor  is 
the  Raintiff  under  any  neceffitjr  nor  in  anywife  bound  by  the 
law  of  the  land  to  anfwer  the  faid  plea»  And  this  &c" 
*^  The  Defendants  joined  in  demurrer. 

Be/l  Seijt  in  fupport  of  the  demurrer.  The  writ  in  debt  being 
a  general  writ  cannot  be  abated  in  part ;  now  the  plea  in  abltt&« 
ment  pleaded  by  FuUertongoea  only  to  the  three  laft  counts  of  the 
dedaiution,  and  at  any  rate  is  bad,  becaufe  it  prays  judgment  of 
the  whole  writ  Where  by  the  writ  two  diftin£t  things  are  de-  . 
manded,  it  may  be  abated  in  part  and  ftand  good  for  the  remain- 
der ;  but  in  this  cafe  the  fingle  demand  contained  in  the  writ  is 
for  5000/.  Itmight  be  different  indeed  if  the  Plaintiff  on  his  own 
Ihewingappeared  to  have  no  caufe  of  aftion  for  more  than  a  part; 
but  here  tfie  matter  relied  on  by  FuUertonj  by  way  of  anfwer  to 
MTt  of  the  demand  contained  in  the  Plaintiff's  djedaration,  is 

£  s  3  pkaded 
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1 80 1.    '   pleaded  by  i^tt/fcrton  himfclf.  In  Weeks  y.  Peach,  i  Salk.  i79.it 

■  is  fkid  "  If  a  plea  begin  with  an  anfwer  to  the  whole  but  ia  troth 

DWELL       ^^  matter  pleaded  is  only  an  anfwer  to  part,  the  whole  plea  b 

PuLicRTox  *  naught  and  the  Plaintiff  may  demur/*     Now  in  this  cafe  the 

owiLL.    pi^  begins  with  an  aiiiwer  to  Uie  whole  writ,  whereas  the  matter 

pleaded  is  only  on  anfwer  to  part  of  the  writ. 

On/law  Seijt.  contra. — There  is  a  cafe  i  Hen.  ^^JcL  4.  b.pLf. 
which  is  an  cxprcfs  authority  to  iliew  that  a  writ  in  debt  maybe 
abated  in  part  and  ftalid  good  for  the  remainder.  That  was  a 
writ  in  debt  in  which  the  Plaintiff  demanded  parcel  on  oUiga- 
tibt),  and  parcel  on  iimple  contra6l,  and  there*  was  a  variance 
between  the  Defendant's  name  in  the  writ  and  in  the  obliga^ 
tion ;  for  this  caufc  the  writ  was  abated  as  to  the  obligalion)  but 
the  Plaintiff  prayed  that  the  Defendant  might  anfwer  as  to  the 
jfimplc  contraa ;  upon  which  follows  this  obfervation  in  the  le^ 
port^'quod  noth  that  the  writ  in  debt  may  abate  in  part  and  ftand 
good  in  part."  Another  ftrong  authority  to  ihcw  that  the  writ 
may  be  abated  in  part  is  God/rey*%  cafe^  1 1  Co.  45.  b.  and  the 
cafes  there  cited.  Had  the  Defendant  in  this  caie  prayed  that 
the  declaration  only  might  be  quafiied,  the  anfwer  would  have 
been  *^  plead  to  the  writ."  In  none  of  the  entries  is  there  ai^ 
precedent  of  a  plea  that  others  were  joint  oaoXxs&on  wkh  the 
party  fued,  praying  that  the  declaration  only  may  be  qualhedi 
though  there  are  feveral  praying  that  the  writ  only  may  be 
quailied.  Clift.  EnL  4.  pL  6.  jp.  7.  pL  17.  In  this  plea  the  De> 
fendant  Ftdlerton  only  prays  judgment  of  the  writ,  and  the 
declaration  as  to  the  3d,  4th,  and  laft  counts ;  in  that  re^'eft 
following  the  rules  prefcribed  by  the  Court  of  King's  JBenckt  in 
Urrries  v.  Jamitfon^  5  Term  Rep*  553.  and  not  as  in  that  arfe 
pleading  to  the  whole  declaration  matter  which  only  aiiiwcn 
part  of  the  declaration. 

Cur.  ado»  iwft. 
Heath  J.  (after  ftating  the  pleadings). — It  was  contended  in 
.  fupport  of  this  demurrer,  that  the  plea  demands  that  the  wfaob 
writ  fkall  be  abated,  whereas  the  matter  pleaded  only  applies  id 
a  part  of  the  writ.  The  cafe  of  Hetries  v.  Jamiejbn  was  dted 
But  there  the  plea  went  in  abatement  of  the  writ  only,  and  put 
of  the  declaration  was  not  anfwered ;  and  for  that  reaCbn  tlw  dc^ 
murrer  was  allowed.  The  firft  queftion  is,  Whether  jod^liiiat 
of  the  whole  writ  id  demanded  in  this  plea?  And  we  are  unni- 
nioufly  of  o|)inion  that  it  is  fo  demanded.  Then  next  it  cmaeitD 
be  confidered.  Whether  a  genelil  writ  ofdiebt  is  dxvififal^  fbdbit 
it  may  be  abated  in  part  and  remain  good  for  the  refidue?  The 

cafe 
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cafe  in  the  Year  Books  i  i7. 5.4.  &  is  decidve  of  that  point;       i8oi. 
there  it  Was  actually  divided.     The  principle  is  equally  clean 
A  jointenancy  of  parcel  (hall  not  abate  the  whole  writ,  though  the 
demand  be  of  a  thing  entire,  as  of  a  manor.     DoSirinaplaci"     Fullkkton 
tandiffo.  7.     The  next  queftion,  concerning  which  we  had  the    *"^  Powelu 
greateft  difficulty,  Is,   Whether  the  party  having  demanded 
judgment  that  the  whole  ^Tit  fliould  be  abated,  the  Court  can 
only  abate  it  in  part.     On  looking  into  Rajlall  I  find  feveral 
entries  where  the  prayer  has  been  for  the  abatement  of  the  whole 
writ,  and  the  judgment  of  the  Court  has  been  that  the  writ  fliall 
abate  in  part  only ;  and  I  can.  find  no  inftance  in  thofe  entries 
of  a  prayer  for  the  partial  abatement  of  the  writ  (a).     The  en- 
tries alluded  to  are  fo.  108.  b.  109.  a.  233  (i).     There  are  two 
other  entries  fo.  1 26.  (r)  where  the  prayer  is  general  for  the 
abatement  of  the  writ  and  the  caufe  is  applicable  to  one  only  of 
feveral  Defendants,  but  there  the  parties  join  iflue  on  the  fafit. 
On  the  part  of  the  Plaintiff  the  cafe  of  Weeks  v.  Peachy  Salk. 
179.  has  been  cited,  and  the  di£ium  of  hord  Hoh  relied  on, 
that  where  a  plea  begins  with  an  anfwer  to  the  whole,  but  in 
truth  the  matter  pleaded  is  only  an  anAver  to  part  of  the  de- 
claration, the  whole  plea  is  naiight,  and  the  Plaintiff  may  demur. 
TTbe  plain  fenfe  of  which  I  take  to  be,  that  the  party  in  not 
anfwering  the  whole  of  his  adVerfaiys  declaration,  but  leaving 
ibme  part  unanfwered  makes  a  diicontinuance.     Here  the  De- 
fendant has  anfwered  every  material  part  of  the  writ  and  de-^ 
daration,  by  pleading  to  fomc  of  the  counts  and  demanding 
judgment  of  the  refidue  and  of  the  writ     It  follows  that  if  the 
demand  or  petition  of  a  plea  be  too  large  the  Court  may  abridge 
it  nam  omne  majus  conttnet  infe  minus:  and  he  who  demauds  • 
judgment  of  the  whole  writ  demands  judgment  of  every  part  of 
it.     We  are  therefore  of  opinion  on  thefe  authorities  that  the 
Court  may  and  ought  to  moderate  the  prayer  of  the  Defendant^ 
and  the  judgment  muft  be  that  (b  much  of  the  iaid  writ  as  re. 
gards  the  3d,  4th,  and  lafl;  counts  of  the  Plaintiff's  declarations 
and  alfo  the  3d,  4th,  and  \b^  counts  of  the  Plaintiff's  declara- 
tion.be  feverally  quafhed,  and  that  the  Plaintiff  at  his  peril  may 
profecute  his  fuit  for  the  refidue. 

{a)  la  RaftdPs  Entr,  fo.  156.  a,  e4. 1566.  {h)  Tit.  BrUft  mort.  pi.  3.  Entn  bnvh 

'JbHrt^tvit  Affile,  pi  7.  where  the  Te-  Briefe,  pi.  ».  fo.  l^^.  i.  X08.  *  aj^.  «• 

naatt  in  a  writ  of  entry  plead  Non-tenure  ed.  1566. 

'^  p0t  ef  the  prenHhs  m  abttement,  the  {e)  Tit.  C^tijpiraty  coanr,  pi  5.  fo*  ia4«  I. 

alee  concludes  CMr  qw^adttrtmm  pmrtm  ed.  1566b 
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Mty  9th* 

5  ^/»  15*' 

Tht  three  firft 
counts  of  a  de- 
duation  in  «/- 
famfifit  jptntt 
•J^ecutort  iUted 
promiTrt  nade 
by  tke  tefUtor, 
'  the  4th  wet  for 
money  had  and 
received  by  the 
Defendants  ■*  as 
fuch  executors  as 
aferefiiid,**  Rating 
a  promife  to  pay 
by  them  "  exe- 
cutors as  afore- 
iaid'*;andthe 
laft  was  upon  an 
account  dated  hy 
the  Defendants 
**  executors  as 
afbreiaid,**  «n)i 
dating  the  pro- 
mife  to  |Hiy  in 
the  Came  man- 
ner.   Held  bed 
x»  general  de- 
Burrer. 


Brigden  t^.  Parkes  and  Others,  Executoni. 

ASSUMPSIT.  The  twq  firft  counts  of  the  dedaraticm  ftate^ 
that  in  coniideration  that  the  Plaintifi*  had  delivered  to  the 
teftator  in  his  life-time  certain  hops,  to  be  fold,  the  teftator  pro- 
mifed  to  account  for  them  when  requefted.  The  3d  cxn^itwas 
for  money  had  and  received  by  the  teitator  in  his  lifi^time^  to 
the  ufe  of  the  Plaintiff  which  the  teftator  promifed  to  pay.  Thr 
4th  alleged  that  the  Defendants  were  indebted  for  money  had 
and  k'ec^ived  by  them  ^*  as  fuch  executors  as  aforefaid,*'  Co  the 
ufe  of  the  Plaintiff,  and  ^^  being  fo  indebted  the  Defendant* 
executors  as  aforefaid"  promifed  to  pay  the  fam^.  The  kft 
count  ftated,  that  the  Defendants  ^*  executors  as  iCforefaif 
accounted  with  the  Plaintiff  concerning  divers  fums  of  money 
of  the  Plaintiff  due  fi-om  the  Defendants  *^  executors  as  afc»«- 
faid"  and  upon  that  accounting  the  Defendants  ^^  executors  as 
aforefkid'*  were  found  indebted  to  the  Plaintiff,  and  in  con- 
fideration  thereof  the  Defendants  ^^  executors  as  afisrefkid"  pro- 
mifed to  pay.  To  this  declaration  there  was  a  general  demurrer. 

Bayley  Seijt  in  fupport  of  the  demurrer  contended^  that  ifs 
Plaintiff  in  the  fame  a£Uon  feek  to  recover  feveral  demand 
ibme  of  which  accrue  from  the  Defendant  in  his  own  right,  and 
others  in  right  of  another,  it  is  the  fubje6i  of  general  demurrer, 
may  be  afSgned  for  error,  and  is  ground  for  arrefting  the  judg- 
ment; that  in  the  prefent  cafe  the  caufes  of  a^ion  ftated  in  tbe 
4th  and  laft  counts  of  the  declaration  appeared  to  have  ariien 
after  the  death  of  the  teftator,  and  that  die  Defendant' there- 
fore was  liable  in  reQ)e6l  of  thofe  caufes  of  a^on  in  his  own 
right,  and  was  fubje^  to  a  judgment  de  bonis  propriisj  whoets 
he  was  only  liable  in  the  right  of  his  teftator  in  refpeA  of  the 
caufes  of  a£tion  contained  in  the  three  firft  counts,  and  no  otfatf 
judgment  could  be  obtained  againft  him  than  a  judgment  dt  bih 
nis  tqftatorh.  He  cited  Jennings  v.  Newman^  4  Term  JRep.  347. 
and  Rofe  v.  Bcmler^  i  H.  BL  108.  as  in  point.  .  He  aUb  ui^ 
tliat  even  fuppofing  the  caufes  of  a£lion  contained  in  the  4tk 
and  laft  counu  to  be  capable  of  being  joined  with  thofe  ftated 
in  the  three  firft,  yet  that  it  was  not  fiifBciently  ftated  in  the 
4th  and  laft  counts,  that  the  caufes  of  a£lion  arofe  agiunft  the 
Defendants  as  executors,  the  promife  in  the  4th  connt  hesf 
ftated  to  have  been  made,  by  the  Defendants  executors  m 
aforiffaid^  not  by  the  Defendants  as  fuch  executors  as  aftre&id; 
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tod  in  the  laft  count  both  the  accounting  and  the  promife  being 
ftated  in  the  fame  manner. 

Shepherd  Serjt.  contrd  ob^ferved,  that  if  the  Defendants  were 
liable  'as  executors  upon  the  caufes  of  a6Uon  ftated  in  the  4th 
and  laft  counts  it  could  not  make  any  difference  whether  it  were 
ftated  that  they  executors  as  qforefaid  or  asjuch  executors  as  afare^ 
faid  were  liable.  He  admitted  however  that  upon  the  fburdi 
codnt  they  muft  be  confidered  as  liable  in  their  own  right,  though 
according  to  the  authority  of  Secar  v.  Atkinforiy  i  H.  Bl.  102,  3  je^,|04. 
they  might  be  liable  as  executors  upOn  the  account  ftated.  But 
he  urged  that  the  misjoinder  of  thefe  feveral  caufes  of  aAion 
was  only  matter  of  fpecial  demurrer  and  ought  therefore  to  have 
been  fpedally  afBgned  for  cauie :  for  that  on  a  general  demurrer 
if  there  be  any  one  good  count  the  Plaintiff  is  entitled  to  take 
his  judgment  upon  that  count 

But  The  Court  were  of  opinion  that  it  was  matter  of  g^ieral 
demurrer;  that  it  might  be  alleged  in  arreft  of  judgment,  or 
affigned  for  error. 

Leave  was  given  to  amend  on  payment  of  cofts* 


BURG£3S   V.  FrEELOVE.  May  ^tb. 

6  Eafif  39ib 

HPrespass  for  affault  and  falfe  imprifonment.    The  declaration  Trefpais  Ibr  a 
^    confifted  of  three  Counts,  the  ift  of  which  flllq;ed,  that  the  ?"^^2i^* 
Defendant  *^  on  the  28th  day  o{ Februanf  1800,  and  on  divers  ^^^^VtWiS-* 
other  days  and  times  between  that  day  and  the  day  of  fuing  fordi  *f^  ^***^  •• 
of  the  original  writ  at  &c.  aflaulted  the  Plaintiff  and  beat  &6. 
and  there  at  and  on  thofe  ieverdl  days  and  times  without  ai^ 
reafbnable  or  probable  caufe  whatsoever  impriibned  him  8^  aid 
caufed  him  to  be  imprifoned  for  a  long  Q)ace  of  time  to  wit  for 
the  fpace  of  48  hours  at  and  on  thoie  and  each  and  every  of  thole 
times  without  the  leave  &c  ;*'  the  2d  arid  3d  counts  allied  tUd: 
**  on  the  day  and  year  aforefaid  and  on  divers  other  days  anid 
times  &c"  the  Ddendant  aflkulted  the  Plaintiff. 

The  Defendant  demurred  fpedally  and  affigned  for  cau&s, 
^  that  the  faid  Plaintiffhath  in  and  by  the  faid  ift  count  of  the 
laid  declaration  alleged  that  the  (aid  Defendant  on  the  28th  of 
Jidy  1 800  and  on  divers  other  days'and  times  between  that  day 
and  the  day  of  fuipg forth  of  theiiad  origiiMl  Jrrit  (rf* die  {aid 

Flainliff 
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1801.        PIainti£Pin  this  behalfai&udted  the  {aid  Plaintiff  and  b^ 
■  wounded  and  ill-treated  him  and  at  and  on  thole  (eyerai  days  and 

B0ROK88  times  imprifoned  him  the  iaid  Plaintiff  and  cauied  and  procured 
Frbblove.  him  to  be  imprifoned  and  detained  him  in  prifbn  and  caufed  and 
procured  him  to  be  kept  and  detained  in  prifi)n  for  along  ijpace 
of  time  at  and  on  each  and  every  of  thofe  times  whereas  the  (aid 
Plaintiff  in  the  faid  firft  count  of  the  iaid  declaration  ought  to 
have  ftated  and  alleged  that  the  faid  Defendant  on  ibme  one  car- 
tain  determined  day  only  and  not  on  morie  than  one  day  nor  as 
aforefaid  aflaulted  the  faid  plaintiff  and  beat  and  bniifed  wound- 
ed and  ill  treated  him  and  on  that  one  certain  and  determined 
day  only  and  not  on  more  than  one  day  nor  as  aforefaid  impri- 
foned him  the  faid  Plaintiff  and  caufed  and  procured  him  to  be 
imprifoned  and  kept  and  detained  him  in  prifbn  for  a  long  i^jfuoe 
of  time  and  alfo  for  that  the  faid  Plaintiff  hath  not  in  or  by  the 
iaid  firfl  count  of  the  faid  declaration  flated  or  alleged  that  tbe 
faid  feveral  tre^affes  therein  mentioned  or  any  of  them  were 
committed  on  one  certain  day  only  as  he  ought  to  have  done^ 
but  on  the  contrary  thereof  hath  ftated  and  allied  that  tiioie 
trefpaffes  were  committed  on  divers  days  and  times  And  alfbfor 
that  the  faid  Plaintiff  hath  laid  and  charged  the  faid  feveral  tre^ 
paffes  in  the  fidd  firft  count  of  the  declaration  mentioned  under 
a  continuando  whereas  the  fame  and  every  of  them  ought  to  haire 
been  laid  and  charged  to  have  been  committed  on  one  certain 
fixed  and  determinate  day  only  and. not  under  a  continuando 
And  alfb  for  diat  it  does  not  in  or  by  the  faid  firft  count  of  the 
faid  declaration  appear  with,  certainty  or  predfion  that  all  or  any 
of  the  faid  feveral  tre4>afles  therein  fuppofed  to  have  been  com- 
mitted by  the  faid  Defendant  were  committed  on  the  iiud  28A 
day  of  Jtdy  in  the  faid  firft  count  mentioned  only  or  on  any  other 
certain  day  only  but  that  thofe  trefpaffes  were  feverally  commit- 
ted on  divers  days  and  times  And  alfo  for  that  the  faid  fiift 
comit  of  the  fiud  declaration  comprizes  and  includes  divers  diP 
linA  and  fqparate  caufes  of  adion  which  ought  not  and  by  law 
cannot  be  included  in  one  and  the.  fame  count  And  atG>fo 
that  the  faid  ift  count  of  the  faid  declaration  is  in  divers  and 
very  many  other  re^peAs  informal"  &c«  To  the  2d  apd  3d 
counts  the  caufes  affigned  were  the  fame^^only  introdudug  iheax 
as  to  each  count  thus  <<  &f  that  the  faid  Plaintiff  hatb  in  and  by 
the  iaid  count  allq^  that  the  faid  defendant  on  the  day  and  year 
in  that  count  mentioned  and  on  divers  other  diqrs  and  times^  && 
llie  Plaintiff jw^  in  d^piRimr. 
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Be/l  Se^  in  fupport  of  the  demurrer  cited  Michell  \.  Nea}e       i8oi. 
H  Ux.  Cofmp.  828.  as  being  precife^y  in  point,  and  to  an  c^  ■ 

ienration  from  the  Court,  that  the  caies  cited  in  fuj^rt  of  the      ^^^*s* 
demurrer  in  Michell  v.  Neale  were  againft  it,  he  anfwered,  that     Frxilovs. 
in  thofe  cafes  the  otye£lion  had  not  been  taken  on  Q)ecial  de- 
murrer.    He  alfb  urged  that  it  was  impoffiUe  for  the  Defoi- 
dant  to  plead  to  an  aflault  laid  as  in  the  prefent  cafe. 

Shepherd  Seijt.  cantrip  obferved,  that  the  cafe  of  Michell  v. 
Neale  was  decided  on  a  mifunderflanding  of  the  difference 
between  lajring  an  aflault  diver/is  diebus  et  vicibus^  and  wkh^a 
tontimiando. 

The  Court  (confifliag  of  Heath,  Rooke  and  Chamb&e 
Juflices)  were  of  opinion  that  the  cafe  ci  Michell  v.  Neale  could 
not  be  deemed  a  found  authority,  and  referred  to  Monkton  v. 
.1^%/^,  6  Mod.  38.  Salk.  638.  where  Holt  Ch.  J.  and  Powell  J. 
tak^  the  difference  between  a  continuando  and  diver/is  diebus  et 
iricibuSf  and  fhew  that  no  inconvenience  can  arife  to  the  Defisa- 
«Unt  from  dther  mode  of  lajdng  the  afianlt,  fince  evidence  can 
oolj  be  given  of  a  finale  a£l.  (a) 

The  Court  gave  the  Defendant  leave  to  withdraw  his  de- 
murrer on  payment  of  cofts. 

{a)  See  alfo  on  this  Aibjed  the  note  to  71&«  £arl  c/  Matutefier  v.  FaU^  VSaund*  24. 
by  Mr.Serjt.  Williams, 


Gray,  Executor,  v.  Pinpar.  AUy  nth. 

ASSUMPSIT.    The  firft  count  of  the  dedaration  was  on  a  ^-^"^^-^^l 
^  {rromiflTory  note  dated  die  ISth  S^p/^mier  1783,  wherebj  ^ai^emt-^DiL 
the  Defendant  promifed  to  pay  to  the  Plaintiff's  teftator,  or  his  ^idfer"^ 
ordier,  the  fum  of  Sol.  in  manner  fidlowing,  viz.  the  fbm  of  gL  caufet  of  adkxi 
iq[Mithe5lh€f  4pt7theline9Ct,lliefbmofotlKrj^  SStow^t 

p{  April  1 784,  and  the  like  fum  of  5/.  half-yearly  imtil  die  ikid  « the  (ki<l feveni 


fthi  <>f  86/.  was  fblly  paid  and  fkisfied.  ""^ATJi^^ 

The  fecond  count  was  for  intereft,  and  thetc  #ere  otfaeir  any  of  them  ac- 
wunts  for  mohey  pmd,  lent,  had  and  received,  and  on  an  a^cooiA  "^^f^^^ 

ffaitied.  fpedal  detntmor 

The  Defthaant  pleaded  tft,  Vm  affimffit.    ardly,  As  to  Ae  ^^^^^ 
fiid  fevord  CKoSeit  of  aiftioh  in  diie  (aid  dedknti<m  BMUtioned,  meotdnigiitb. 
ekmepi  as  to  Ae  datnages  Aifti^tted  by  Hie  FUAitilF  as  fnoh  ^^i;;^^ 

trododioD  to  Che 
flM«ad  Ae  tedf  of  k  ^y«re  inooofifteoti 

executor 


Gaat 
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igol.  executor  as  aforefaid  by  reaibn  of  the  laft  half-yenrly  payidMI 
of  5/.  in  the  iaid  firft  eoiint  of  the  (aid  declaration  meiitioiMi^ 
the  Defendant  by  leave  Sec.  iays  aSionem  non^  becaofe  he  iay% 

PiKDAA.  that  the  faid  feveral  caufes  of  aAion  in  the  faid  decitfraticm  nm^ 
tioned  did  not,  nor  did  any  of  them  accrue  to  the  Phontiff  it 
any  tune  within  fix  years  next  bdbre  the  day  of  fuingouC  the 
original  writ  of  the  Plaintiff  And  this  &c.     Wherefore,  &c. 

To  this  fecond  plea  the  Plaintiff  demurred  ipecially,  and 
affigned  for  caufes,  <*  that  the  introdu£lory  part  of  the  iaid  |riefc 
of  the  faid  Defendant  by  him  laftly  above  pleaded  in  bar  it  wh 
confiftent  with  and  contradi£lory  to  the  atl^ation  of  the  ikii 
plea  in  this  that  the  faid  plea  purporting  to  be  pleaded  ki  bar 
to  part  only  of  the  faid  feveral  caufes  of  a^ion  in  the  find  de- 
claration mentioned  contains  matter  allied  and  pleaded  in  bar 
'  to  all  of  thofe  faid  feveral  caufes  of  a£lion;  and  in  'this  that  dw 
introdu6lory  part  of  the  faid  plea  admits  that  the  iaid  John  Grmf 
as  fiich  executor  as  aforefaid  hath  fuflained  damage  by  reafoD  nf 
the  non-payment  of  the  laft  half*yearly  payment  of  5{.  in  thi 
firft  count  of  the  faid  declaration  mentioned  yet  the  matttr 
idl^ed  in  the  faid  plea  is  pleaded  therein  in  bar  to  all  the  laid 
feveral  caufes  of  a£Uon  in  the  faid  declaration  mentioned.  Ami 
alfb  that  the  faid  caufe  of  action  of  the  faid  Plainti£P  in  Ar 
iaid  firft  count  of  the  faid  declaration  mentioned  ariiea  upon  a 
promiflbry-note  to  pay  the  entire  fum  of  8o/.  in  that  cooDt 
mentioned  and  a  promife  and  imdertaking  of  the  faid  Defen- 
dant to  pay  that  predfe  and  fpecific  fum,  and  that  the  iaid  De- 
fendant in  and  by  his  faid  laft-mentioned  plea  admits  that  die 
iaid  caufe  of  a£lion  in  the  faid  firft  count  of  the  fiid  dfr> 
claration  mentioned  did  accrue  to  the  faid  Plaintiff  within  fir 
years  next  before  the  day  of  the  fuing  out  of  the  iaid  ori- 
ginal writ  of  the  faid  Plaintiff.  .  And  alfb  that  the  iaid  kft* 
mentioned  plea  is  in  various  other  reQ)eAs  infiifficient,  infonailf 
vague  and  uncertain,''  &c. 

HejftDOoA  Serjt  in  fupport  of  the  demurrer.  The  eontrafi 
itated  in  the  firft  count  of  the  declaration  being  an  entiie  con- 
tra£l  to  pay  8o/.  no  a£Uon  could  be  maintained  upon  the  noto 
until  all  the  inflalments  were  due,  and  confequently  as  the  piei 
admits  that  the  ftatute  of  limitations  had  not  run  againit  dn 
laft  inflalment,  it  cannot  bar  the  Plaintiff  from  reoovering  die 
reft.  In  Hunt  v.  Sofne^  Cro.  Eliz.  1 18.  which  was  affta^JU  for 
the  occupation  of  lands  fi*om  iiich  a  day  for  five  years  nndert 
promiie  topay  ooiL  for  every  yearat  twofeafts,  widi  an  avenncDt 

tbit 
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tlMit  the  Defendant  had  occupied  the  land  for  ayear  and  a  hali^        1801. 
the  Court  held  that  if  the  proihife  had  been  that  the  Defendant       ■ 
Ihottld  enjoy  the  land  for  fiv^  years,  and  in  coniideration  there-  ^^ 

of  flipuld  pay  looL  in  five  years,  viz.  20I.  per  annumj  the  a£lion      Pimdar. 
would  not  lie  for  part  till  all  the  term  was  expired.     So  in 
R-ancom  v.  Fojler^  Skinn,  326.      Holt  Ch.  J.  faid,  ^*  If  a  man 
agrees  to  pay  fuch  a  fum  at  three  feveral  days,  here  he  may  not 
declare  for  this  fum  until  the  days  are  paftr''     [But  the  Court 
iaid,  that  it  had  been  exprelsly  decided  of  late  years  that  an 
aAicHi  of  affum^fit  may  be  maintained  for  each  feparate  inftal^ 
ment  of  a  debt  arifing  upon  fimple  contract ;  though  no  a£iion 
of  adbt  can  be  maintained  until  all  the  inilalments  are  due  (a).] 
Admitting  however,  that  the  Plaintiff  might  at  his  ele^on  have 
maintained  an  a&ion  on  each  inftalment,  yet  he  has  a  right  to 
oonfider  the  whole  fum  as  one  entire  debt,  and  having  done  ib 
in  this  cafe,  it  was  not  competent  to  the  Defendant  to  fever  it. 
But  at  all  events  this  plea  is  informally  pleaded ;  for  the  intro- 
duAory  part  of-the  plea  profeffes  Xq  aniwer  only  a  part  of  the 
.deidaration,  whereas  the  body  of  it  gives  an  anfwer  to  the  whole^ 
The  Defendant  in  the  former  part  admits  that  the  ftatute  of 
limitations  does  not  extend  to  the  laft  mftalment,  and  yet  in  the 
latter  part  he  ftates  that  the  iaid  feveral  caufes  of  aAion  in  the 
declaration  mentioned  did  not,  nor  did  any  of  them  accrue 
within  fix  years.     This  is  an  inconfifiiency  on  the  fiice  of  the 
plea.  ^ 

Bofflq  Seijt.  contrd^  The  Defendant  by  the  introdu6U>iy 
part  of  his  plea  has  confined  his  aniwer  to  part  only  of  the  de- 
claration, and  notwithitanding  the  iiibfequent  matter  which 
amounts  to  an  aniwer  to  the  whole  declaration,  the  Plaintiff  is 
entitled  to  judgment  upon  that  part  to  which  the  introdu6Uon  « 

does  not  apply.  But  it  does  not  follow,  becaufe  the  Defendant 
bas  introduced  matter  into  his  plea  whicn  would  have  afforded 
an  aniwer  to  the  whole  declaration  if  the  introdu6tion  had  been 
equally  extenfive  that  he  ihall  therefore  be  reilrained  firom 
availing  himielf  of  fo  much  of  the  matter  pleaded  as  the 
introdu£Uon  warrants.  The  introduction  proiefi%s  to  aniwer 
aU  the  cauies  of  action  in  the  declaration  except  the  laft 
inftalment;  the  iiibfequent  matter  aniwers  all  the  caufb  of 
aiftion:  it  is  dear  therefore  that  it  aniwers  all  thofe  whidi 
are  contained  in  the  introduction,  and  if  it  aniwdr  any 
dung  more  that  ought  not  to  prejudice  the  Defendant.    It  is 

-ikid 
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iftoi.  fiud  in  Woodward  v.  Bobinfimy  i  Slfr.303.  that  if  m  plea  he 
pleaded  ^88  an  aniwer  to  part,  though  in  hiw  it  is  an  anfwer  to 
the  whole  it  is  a  diicontimiance ;  hiit  it  is  not  (aid  that  the  {dea 
is  bad  (a).  In  the  prefent  cafe  there  can  be  no  diicontiniuBiee 
fince  the  firft  plea  is  pleaded  as  an  anfwer  to  the  wMe 
declaration. 

The  Court  held  the  plea  inconiiftent :  but  as  the  canle  hid 
already  been  tried  and  a  verdiA  found  for  the  Defendant  on 
the  general  iffue  they  gave  him  leave  to  amend  widiont  ptiymeat 
of  cofls. 

(«)  If  a  pUa  be  pleKled  as  an  anfwer     bed  andtllt  Plainuff  maydcmnr.  0Wir. 
Cothewboki  and  the  matttr  pleaded  be     P«d«A»  1  ^cli.  179. 
ool/  an  aafwer  to  part,  the  whole  plea  u 


3  B^^^PwiL  HuftRY  and  Others  v.  The  Koyal  Excsakos  Awnu 
»5-     .  ANCE  Company. 

^S^Aifi^^  nr^uis  was  an  aAion  on  a  poli^  of  aflurance  on  fhip  and  gqodi 
S!"iuita  they  ^  fix»n  Peter/burgh  to  London^  including  the  rifk  of  boats  Id 
££u^^»r  ^^f^^fi^  beginning  the  adventure  on  the  iaid  goods  and  wr- 
lafe^ landed;*  chandizes  from  and  immediately  following  the  loading  tkereqf 
«^J^^J^  on  board  the  faid  boate  at  Peter/burgh^  and  on  the  ftiip  at  Crmh 
chant  to  whom  Jladt  s  to  continue  upon  the  fhip  until  fhe  fhould  be  arrived  at 
to?  2°ein3oy-  -^-^'"^'^  *^^  ^*^  there  moored  at  anchor  twenty-four  hoars  in 
ed  aDd'pai<ia  good  fafety,  and  upon  the  goods  and  merchandizes  until  thgr 
E^thS^°  fhould  be  there  difchar^  and  fafely  landed, 
the  goods  being  The  caufe  was  tried  before  Lord  Eldon  Ch.  X  at  the  GuiU- 
SSStith^  ^^^  Sittings  afler  lafl  Hilary  Term,  when  it  appeared  that^tk 
negUgence,  the  fhip  and  cargo  (confifling  of  hemp)  arrived  in  fafety  in  the  imr 
^^TeM^iilue  T^^s:  that  the  Plaintiflfe  being  the  confignees  of  the  gpods,  Ij 
Uk  the  Igft.        their  broker  employed  and  paid  a  lighterman  belon^puff  to^ne  of 

the  public  lighters  entered  at  WatermatCs  Hall  to  land  Che  heiqp; 
that  the  hemp  was  damaged  on  board  the  lighter,  but  withoft 
any n^ligence imputable  to  the  lighterman;  that  it  is  the  ocpifti^ 
pra£iice  for  merchants  in  the  Ruffian  trade  to  land  their  goodft'ljf 
means  of  lighters,  and  that  there  are  no  other  lighters  now  in  ji^ 
among  the  merchants  but  the  public  lighters.  A  verdiA  i9( 
found  for  the  Plainti&  with  liberty  to  the  Defendants  to  more  to 

have  a  nonfuit  entered  on  the  ground  of  the  iniuraace  being  dzA 
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charged  by  the  delivery  of  the  hemp  to  the  lighters  enqiloyed 
and  paid  by  the  confignees  of  the  cargo. 

Accordingly  a  rule  Ni/i  having  b^n  obtained  on  a  former 
day, 

Shqpherdj  Heifwoodj  and  Bay2^  Seijts.  now  Ihewed  csofe. 
The  (jpeffion  is,  Whether  the  daihage  which  the  goods  fiiftained 
on  board  the  lighter  be  one  of  the  rifkfi  infured  againft  by  this 
policy  ?  It  muil  be  admitted  that  if  the  lofi  had  h^pened  on 
board  one  of  the  fliip's  b6ats  the  underwriters  would  have  been 
liable ;  it  is  not  therefore  neceflary  that  the  lofs  fhould  happen 
on  board  the  fhip  itfelf,  but  it  is  fufficient  if  it  happen  in  the 
ordinary  courfe  of  conveying  the  goods  on  llhore.  In  the  cafe 
oiPeVy  v.  The  Bqyal  J^hange  Affkrance  Compaty,  i  Bur.^A^* 
the  goods  having  be^  placed  in  a  warehoufe  built  on  a  iand 
bank  in  the  riVer  of  Canton  in  Ckinoj  while  the  fhip  was  repair- 
ing, were  deftroyed  by  fire ;  yet  as  that  unloading  of  the  goods 
appeared  to  havQ  been  in  the  ordinary  courfe  of  the  voyage,  the 
Court  hdd  the  underwriters  liable ;  and  Lord  Monoid  there 
cited  a  cafe  of  Tiemey  v.  Etheringian  before  Lee  Ch.  J.  where  it 
was  ruled  that  a  lofs  happening  on  board  a  (tore  ihip  at  GiirdU' 
tor  was  covered  by  a  policy  containing  an  agreement,  that  upon 
Ae  arrival  of  the  fldp  at  Gibraltar  the  goods  might  be  unloaded 
and  reihij^ed  in  one  or  more  Britj/h  fhip  or  Ihips  for  England 
Cir  HoUamL  The  expreffions  of  Lee  Ch.  J«  were  <^  the  oon- 
ftmAion  ihall  be  according  to  the  courfe  of  trade  in  this  places 
and  this  spears  to  be  the  ufual  mode  of  unloading  and  reihqp- 
piag  in  this  place,  viz.  that  when  there  is  no  Briti/h  fhip  thor^ 
then  the  goods  are  kept  in  ihore  ihips."  Indeed  the  Court  will 
attach  thi^  meaning  to  the  words  <<  iafely  landed,"  which  the 
€Ourfe  of  trade  puts  upon  them ;  and  Lord  Mamfield  in  iBur. 
348.  fays,  ^^  wl^  goods  are' infured  till  landed  without  ei^refa 
froids,  the  infurance  extends  to  the  boat,  the  ufual  method  of 
hatdSaag  goods  oiit  of  a  fhip  upon  the  fhore."  It  is  true  that 
|he  ca^  of  Sparrow  v.  Carruthers^  2  Stir,  1236.  ieems  to  be  ail 
anthmty  in  the  Defendant's  &vour,  fince  it  was  there  holden 
diat  the  owner  of  the  goods  by  landing  them  in  his  lighter  dif* 
diaiged  the  underwriters.  But  with  rei^)e6i  to  that  cafe  it  may 
be  obferved  that  it  was  only  a  Nifi  Prius  decifion,  that  the  doc* 
trine  of  i>^  Ch.  J.  in  Tiemey  v.  Etherington  is  inconfiflent  with 
that  laid  down  by  him  in  Sparrow  v.  CarrUthers^  that  it  is  con- 
tradicted by  a  cafe  of  LangUne  v.  Brant^  before  WiUes  Ch.  J., 

and 


43« 

1 80 1.* 

HuRtt 

ROTAL  £z. 

cbaHok  . 

ASSUBAVCK 

CoMi^Alfr. 


43^ 
i8oi. 

.     HORIT     ' 

ROTAI.  £z- 

CHAlf^C 

ASIU&ANCK 

COMFAMT. 


CASES  IN  EASTER  TERM 

and  tihat  even  fiippofing  it  to  be  good  law  ftill  it  is  not  as 
authority  in  the  j^reient  caie,  fince  as  the  lifter  there  be- 
longed to  the  owner  of  the  goods  he  might  be  confidered  as 
having  taken  them  into  his  own  cuftody,  whereas  the  lighter 
in  the  prefent  cafe  was  a  public  lighter  employed  in  die 
ufual  courfe  of  trade.  This  diftin^on  is  expreisly  recognised 
by  BuU^  J.  in  the  cafe  of  Bucket  v.  The  London  Affttrance 
Company,  {a) 

Lens 


%B^.tStPmli,%^,  (m)  Xuchr  V.  Lomdam  Affmranu  Compamy, 

CfTMi  Buller  J. 

Thb  was  an  9€tton  on  a  policy  of  infor- 
anee  on  the  £i$ma  Sopbimt  at  and  from  Gr9' 
msda  to  Lorndtm,  on  the  (hip  until  moored 
twenty-four  houri,  anv  on  goods  until  fiife 
difchaiged  and  landed,  and  the  declaration 
ftated,  that  before  the  goods,  «fs.—-hqgf. 
heeds  of  fugar,  were  (itfely  difcfaaifed  and 
landed,  they  by  the  penis  of  the  river 
TBamei  and  the  waters  tnereof  were  waflied 
away  and  loft. 

The  feveralwharfsbetweenZMiMi^fMJpr 
and  the  Trwer  are  called  Fnt  Q^ys,  at 
which  only  forrign  produce  liable  to  pay 
duties  can  be  landed.  The  owners  of  moft 
of  thefe  quays  entered  into  a  partnerfliip, 
which  was  to  expire  at  Lady-ilay  then  next; 
and  not  only  did  the  bufineis  of  whar6ngers, 
but  of  lightermen,  employing  their  own 
fighters  in  diTcharging  fuch  veflels  as  were 
to  land  goods  at  their  wharft.  The  owners 
cpf  (bme  of  the  wharfs,  not  of  the  company, 
have  alfo  their  own  lighters,  whUp  the 
ownen  of  others  are  not  poflTeflfed  of  lighters 
of  their  own,  but  em(Joy  public  lighter- 
men. When  a  ihip  arrives  in  the  river, 
the  firft  thing  that  is  done  is  to  quay  the 
Ihip.  When  a  ihip  is  quayed  at  a  wharf 
belonging  to  one  of  the  company,  the  com- 
pany  provides  lighters  and  does  all  that  is 
neceflat-y  for  landing :  when  at  a  wharf 
not  belonging  to  any  of  the  company,  the 
owners  provide  lighters,  &c.  All  the  wharfi 
do  not  keep  lighters  or  employ  the  com* 
pony,  but  employ  peHbns  having  l^hters 
but  no  wharf,  as  DrimkaU,  the  pofon  who 
was  emploved  here  by  the  Plaintifl^  It  is 
pot  uTual  t«r  merchants  to  employ  lighter- 
men,  they  usually  leave  it  to  the  whar- 
6iiger,  but  HiUtrt't  houfe  (and  that  only) 
tcoeraUy  tmploys  one  fightennaiL 


The  PUintitfappIied  to  the  agent  for  the 
company  of  wharfngert  to  land  the  Cvpn 
in  quefboo,  but  they  not  htmg  abk  lo  ua- 
dertake  the  bufinefs,aiid  the  Ptaiuifftor- 
tng  the  (hip  mighc  ba  kept  on  deuwmage, 
one  DrimlaU,  who  foUowcdl  the  bufiacfi  of 
a  lighterman,  Was  applied  to  by  Inm  wkh 
cooinit  of  the  oonpany.  Jhrimkmitg  ofial 
bufineCk  wu  to  wont  out  ruiiia»  and  be  bs 
been  often  employed  by  the  ooBBpaay, 
and  oo  this  occafioe  was»  wbcn  appiai  tob 
emploved  by  them  in  woekiag  out  thi 
ihip  imptrimeni^  but  as  n  finronr  he  kft 
her  to  work  out  the  fii^gan.  ru'widf 
was  a  public  lighterman  for  luxe*  aid  Mi 
lighter  was  numbered  at  Wtanmmfa  Mdli% 
without  which  no  lighter  could  b^  albiid 
to  work.  On  the  3odi  Srf^fmmku^  tty- 
feven  hogOieads  of  fugar  were  pot  cb  boad 
his  lighter,  and  there  wore  two  man  en 
board  (which  are  tbe  ufual  Dumber  far  a 
lighter],  and  the  fecood  nute  of  the  ftip; 
as  ihe  was  proceeding  to  the  Ihore  (be  track 
upon  the  anchor  of  a  (hip,  and  funk  throagjk 
an  unavoidable  accident,  without  anyioit 
nutation- of  negled  in  any  hody  oo  boad. 
The  fugars  were  of  couKe  much  daaa^ed^ 
and  thb  a^Hon  wu  bioui^t  to  rccorer  a 
average  lo(k  of  — — ^^  Matf. 

Bearcrtft  (br  the  Defendants  oooteadd* 
that  ibidly  fpeakmg ,  the  poUcy  ciifiigdid 
till  the  goods  were  landed  by  the  fl»^ 
boats,  but  that  the  cuftora  of  trade  hadMi 
convenience  fubftituted  (omethinK  eUe,  eaa. 
lighters.    The  cuftom  here  had  not  beM 
complied  with :  for  there  Waa 
difference  in  the  merchant  takk^ 
himfelf  to  employ  Ughterroen ;  thb ' 
the  courle  of  trade,  and  the 
were  thereby  completely  dildtaif  ed  6aB 
the  dibiequent  lofs.    A  met  chant  may  gin 
up  the  cuftom :  and  the  Plaintiff'  has  doaa 
it  here.    In  the  common  courfe  of  tradehe 
could  not  hive  sot  dilchai]ged  under  s  wsek 
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Z^;i5and^^Seijts.mfupportofthenile.  Thepiindpleoflaw 
laid  down  in  Sparrow  v.  Cairuthers  muft  now  prevail.  It  (eems 
to  be  fettled  (hat  if  the  goods  are  received  out  of  the  fhip  in  pri- 
vate lighters  the  underwriters  are  difcbargcd.  Now  the  only 
ground  upon  which  this  pofition  can  be  fupported  is,  that  the 
poffeflion  of  the  goods  has  been  altered,  and  the  owner  has  taken 
them  into  his  own  cuftody.  If  this  be  the  principle  it  can  make  no 
difference  whether  the  lighter  be  public  or  private:  for  the  per- 
ion  who  hires  a  public  lighter  for  the  conveyance  of  his  own 
goods,  makes  that  lighter  as  much  his  awn  pro  hoc  vicee»  a  pri-^ 
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"  Then  "  fays  he,  «•  I  difmirs  every  ad- 
v.)ntage  from  the  cudom,  1  difcharge  the 
undenvrtters  for  my  own  reafont  and  my 
own  benefit.*'  The  freiglit  is  due  (and  it 
it  only  due  uhen  tlie  voyage  is  ended,) 
when  the  gtood-s  nre  delivered  to  his  lighter. 
If  the  Plaintiff's  oivn  lighter  h:rd  beeki 
lent,  it  would  n<it  have  l^en  in  the 
courfe  of  trmie,  and  this  is  in  eife^  the 
(ame  thing. 

BoLLCR  J.  told  the  Jury,  that  the  de* 
cifion  of  this  caufe  dependetl  on  the  ufage, 
bur  the  fa6l  of  the  u£tge  onct  eOabliAicd, 
tfie  qiieflion,  whether  the  underwriter  is 
liable  or  not  was  matter  of  hw.  But  it  be- 
longed to  the  Jpry  to  fay  whether  what 
had  been  done  here  was  or  was  not  is  the 
afual  courfe  of  trade.  There  b  nodif- 
iinflion  between  a  public  a^d  (^-ivate  whaif, 
for  a  (hip  nnay  go  to  either,  -and  under- 
Wfkers  are  equally  liable  at  botli.  If  (he 
goes  to  a  private  wharf  the  publit  lighter- 
nen  are  not  employedt  fo  that  tliere  are 
cafes  in  which  the  underwriters  would  be 
Uable  when  the  company  is  not  emploved..  It 
is  merely  a  Voluntary  fociety,  and  thefe 
Kfhters  are  not  on  *  different  footing  ia 
any  refpe^t  from  the  reft  of  the  lighters.  If 
then  that  is  not  the  line,  what  is  ?  llie 
lioe  te  between  llghrers  which  are  puUic, 
and  l^heers  which  are  the  property  of  the 
iDerchinis,aHd  work  only  for  them.  The 
public  lighters  have  a  flamp  of  authenticity, 
they  are  entered  at  lV)»lermaHs  Hailf  at 
DrimkalTi  was,  and  have  a  public  cr^dlL 
The  cafe  In  Strange  (Sfmrrovi  v.  (Ur^ 
rwthersj  doei  not  interfere.  If  a  merchant 
will  not  ()^nd  public  fighters  entered  at/Ta^^r- 
aM«V  Hmtt^  it  (halt  be  a  delivery  to  th« 
atrcbant  when  the  goods  aj:e  put  on  board 


his  lighter;  but  not  if  he  fends  lightermeik 
appointed  by  the  W^erwtmtta  Complnyy 
and  who  are  public  officers.  In  the  cafe 
b  Strange  the  lighter  is  faid  to  be  the 
property  of  the  Plaintiffs,  and  one  ex* 
pre(Vion  of  the  Chief  Juftice  is,  that  it  would 
avr^  been  otherwiie  had  the  goods  been 
font  i>y  the  ihipN  boat,  /.  r.  the  lighter  o^ 
the  (htp  employed  to  difchfrge  her,  lor  ic 
could  not  be  the  (hips boat,  heemlly  fpeaki' 
ing,  becuufe  it  would  be  Impoffible  it  conli 
dtfcharge  a  whol«  cargo. 

If  the  Jury  were  of  this  omoion,  be  dU 
reded  them  to  find  for  the  Plaintiff 

VirdiaforthePbbitiff; 

Mr.  J.  BcTLLER  befort  the  opening  of 
Plaintiir*s  cafe  wu  iiiiHhed,  a(ked  if  \h€ 
point  in  the  caufe  had  not  been  decided 
leveral  times  fince  he  attended  Guild- 
hail? 

Baartr^  for  the  DelettdautS|iiiemione4 
Sparr9w  and  Carrutbers  aa  to  point. 

BuLLCE  J.— This  haa  been  determhied 
(bOie  way  or  otheri  and  1  think  differently 
in  two  cafes.  If  the  lighter  does  noc  bdooE 
to  a  publie  company,  but  to  the  mafter  of 
tlie  goods  himfdf,  the  underwriters  are  noc 
liable,  but  if  the  ligbtendan  is  a  pubUtf 
officer  they  are  li4ble. 

Lor  for  the  PlaintHF,  cited  frapi  bit  tmm, 
notes  the  cafe  of  LangtoU  and  JSrant  belbre' 
I«rd  CX  1.  Wiiut^  wbkb  was  a  mbehr 
ftrongcr  caie  than  S/a/row  v.  Carrmtherti 
The  policy  w«s  fVoiA  jamaUa  to  — —  and 
tin  landed.  The  coi^gBce  (bnt  his  own 
lighter,  and  negligence  was  proved,  and 
a  (^cial  Jury  tcOaA  %affbft  tbt  oiidtiu 
writer!. 
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i8oi.       vate  lighter,  and  the  goods  while  on  board  arc  completely  in  hit 
•~^        "      own  cuftody.     This  cafe  therefore  does  not  dei>end  upon  the 
^  queftion  whether  the  goods  have  been  taken  out  of  the  ufual 

RoTAL  Ex-    cc>urfe  of  the  voyage,  but  whetlierthe  Plaintiff  has  not  receivctl 
Assurance    them  into  his  own  cuftody  before  they  were  a£lually  Iai)ded,and 
CQMfAiTT.     thereby  diicbarged  the  underwriters  fi*om  tlie  remainder  of  the 
rifk.     Undoubtedly  if  the  lighter  employed  in  this  cole  had  been 
employed  by  the  Diip  owner,  the  delivery  of  the  goods  would 
not  have  been  complete  until  they  were  iafely  landed :  but  if  the 
merchant  find  it  inconvenient  to  wait  for  the  delivery  of  the  goods 
by  the  fliip  owner,  *but  choofes  to  receive  them  into  a  l^hter 
whether  public  or  private,  he  by  that  a£l  puts  an  end  to  the 
?oyage.  Neither  in  Petty  v.  The  Royal  Exchange  Affurance  Com- 
panyj  nor  in  Tlemey  v.  Etherington  could  ;it  be  (aid,   that  the 
'  goods  hadbeen  delivered  into  the  poflefficm of  thcowticrsyfincethe 
lofs  in  both  cafes  happened  in  the  middle  of  the  T0}"age.     Witb 
re^e£i  to  the  opinion  of  Mr.  J.  Butter  in  Ruclcer  v.  The  London 
Affurance  Company^  it  is  to  be  obfer\'ed  that  the  learned  Judge 
lays  great  ftrefs  on  the  circmnftancc  of  the  lighter  having  been 
entered  at  JValerman's  HaU^  and  confiders  the  lighterman  as  a 
public  officer,  whereas  that  circumftance  gives  no  publicity  of 
chara6ler  to  the  lighter,  but  only  makes  the  owner  amenabk  to 
the  regulations  of  the  Company  for  miiconduA  in  the  river^  who 
is  no  more  a  public  officer  than  a  hackney  coachman.     As  t» 
the  note  which  has  been  referred  to  of  Langloie  v«  Brant  it  is 
not  entitled  to  any  credit,  fince  it  is  there  iaid  that  negli- 
gence was  proved,  and  yet  that  the  underwriters  were  fadd 
liable. 

Heath  X — ^The  queftion  in  this  cafe  is  whether  the  goods  in- 
fiired  have  hceafafdy  landed  within  the  true  intent  and  nuHmitm 
of  thofe  words  in  the  policy,  for  to  every  part  of  the  policy  ipc 
muft  give  compleat  efie^  Now  if  we  were  to  hold  t^at  the  in- 
furers  were  dUcharged  by  the  deliTery  of  the  goods  to  thcf  ligfater, 
we  ihould  defeat  the  words  iafely  landed^  and  render  them  aho* 
gether  nugatory.    .It  is  admitted  that  the  bifflacft  of  nnlnjMlW 
liieRnffian  flitpsis carried  onby public  lighters, and  thatno private 
lifi^rs  xure  eVer  enq)Iojred  by  the  merchants.     Now  if  that  beio^ 
what  eiFc£i  is  to  be  given  to  Uie  words  <<  until  the  goods  are  fiUj 
landed,' '  if  they  do  not  extend  to  the  goods  when  on  board  lb 
fiubiiclighter,  for  in  noother  mwne r  carfthey  beiafdylaojed.  Itis 
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true  that  the  maftcrand owners  of  the  fhip  were  dUiJiarged  when 
the  goods  were  put  on  board  the  lighter ;  but  frdght  and  infu- 
rances  are  not  commenfurate ;  the  latter  is  far  more  extenfive 
than  the  former.  The  infurance  commences  before  the  freight, 
for  It  commences  when  the  goods  are  put  on  board  the  boats  at 
Pciejjburghy  QuA  it  alio  continues  longer  than  the  freight,  for  it 
does  not  determine  until  the  gopds  are  iafely  landed.  There  is 
no  pretence  for  ikying,  that  if  the  freighter  of  the  goods  had  made 
ufe  of  his  own  boats  in  putting  the  goods  on  board  at  Civnftadt 
the  infurcrs  would  have  been  thereby  difcharged.  It  has  been 
argued  however,  that  whenever  the  cuitody  of  the  goods  is 
changed,  the  iniiirance  is  at  an  end;  but  that  argument  is  founded 
on  the  notion  of  freight  and  iiifurance  hiring  co-extenfive.  With 
rcfpedl  to  the  cafe  oi  Sparrow  v.  Cmruthersj  I  think  it  ou^t  not 
to  be  extended ;  it  was  only  a  Nifi  Prius  deciCon,  it  has  been 
cited  feveral  times;  but  never  recogniied,  and  whenever  it  has 
been  cited  great  pains  have  been  taken  to  diitingaiih  it  from  the 
cafes  before  the  Couit,  though  perhaps  not  always  with  jCoccefs. 
I  do  not  mean  however  to  quarrel  with  that  decifidQ ;  a  caiepra^ 
ciiely  iimilar  is  not  likely  to  arife  again,  £nce  it  is  not  cuftomary 
for  the  owners  of  goods  to  lend  their  owxi  lighters,  bat  always  to 
employ  public  lighters.  '  . 

RooKE  J. — I  am  of  the  fame  opinion.  The  words  of  this  po- 
licy are,  that  the  underwriters  ihall  continue  liable  until  the  goods 
are  fafely  landed;  now  I  think  it  is  going  too  fiur  to  fay,  that 
^hen  the  goods  are  put  on  board  the  lighter  they  are  fafety 
landed.  I  cannot  agree  that  this  cafe  depends  on  the  queftion, 
Trho  employs  the  lighter  ?  It  appears  to  me  to  depend  upon  the 
queftion,  what  the  lighter  is?  For  whether  the  lighter  be  em- 
ployed by  the  owner  of  the  goods  or  the  owner  c^  the  fhip,  the 
landing  of  the  goods  is  equally  dangerous,  and  the  riik  of  theim-' 
derwriters  the  fame.  Hie  criterion  ieems  to  be  whether  it  is  a 
public  lifter,  publicly regiftered,  and  infhort,  that  fbd  of  lightof 
which  is  equally  known  to  the  underwriters  and  the  owner  of  the 
^oods.  It  is  certainly  much  for  the  benefit  of  the  underwriters^ 
diatthisconflru£iion  (bould  prevail:  iinceitis  defirable  for  him 
^at  the  merchant  ihould  as  much  aspoffible  fitdlitate  the  landing 
cf  the  goods ;  for  the  iboner  they  are  landed,  the  iboner  the  ri& 
.of  the  underwriters  determines.  If  the  body  of  underwriters 
bound  to  cle£l  whether  thefe  hj^Buffiau  Ihips  Ihould  be  us- 
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loaded  by  means  of  thefe  lighters  employed  by  the  perfbns  in- 
tcreiled  in  the  goods  on  board,  or  whether  the  unloading  ihould 
be  left  to  the  Ible  matoagement  of  a  foreign  captain,  who  pro- 
bably knows  very  little  about  the  nature  of  public  or  private 
lighters,  and  who  muft  neccffarily  be  much  longer  about  it,  I 
think  they  woidd  not  hefitate  to  choofe  the  fqrmer  method  as 
moft  iafe.  With  reEpeSi  to  the  cafe  of  Sparrow  v.  CamUAers^ 
Mr.  JufticeJBz^/&r  has  exprefsly  taken  the  diftin£lion  between 
public  and  private  lighters,  which  difiers  that  cafe  from  the 
prefcnt. 

CuAMBBE  J. — This  is  a  cafe  of  confiderable  coniequence  in 
rdpe6l  of  the  fum  which  depends  upon  it,  but  of  ftill  more  in  re- 
fyeO.  of  the  general  queftion  which  it  involves;  and  if  I  entertained 
any  doubts  upon  the  fubje£l  I  ihould  wifli  to  take  time  before  I 
delivered  an  opinion;  but  having  none  I, think  the  Iboner  we 
come  to  a  decifion  the  better*     The  argument  for  the  under- 
writers refts  entirely  on  the.  cafe  of  Sparrow  v.  Carmthers,    I  do 
.  not  wiih  to  ihake  the  authority  of  that  cafe,  nor  indeed  is  it  ne- 
ceflary  fa  to  do;  but  I  cannot  but  obferve  that  if  the  decifion  had 
been  otherwife  I  (hould  have  been  better  fatisfied.  The  cafe  be^ 
fore  Mr.  JufticeJSt^r  has  more  weight  with  me:  and  particularly 
fo,  becaufe  the  parties  acquiefced  in  his  determination  notwitb- 
flandingthey  would  have  been  armed  with  theautbority  of  iSJparrenD 
v.  Carruthers  had  they  been  inclined  to  bring  the  cafe  before  the 
Court.     The  only  ilrong  ground  upon  which  the  cafe  of  Sparram 
V.  Carruthers  can  be  fupported  (ii*  indeed  it  can  be  fupported  it 
all,)  is,  that  the  owner  of  the  goods  completely  accepted  them, 
and  difcharged  the  fliip  o\fner  from  any  further  conoem  in 
them.     In  this  cafe  I  rely  on  the  words  of  the  policy  and  the 
known  and  fettled  ufage  of  trade.  What  can  the  words    ^  imtfl 
fafely  landed"  refer  to  ?     It  is  admitted  that  it  is  impoffiUe  fer 
thcfc  large  vefTels  to  come  up  to  the  wharfi  in  order  to  delirer 
their  goods ;  that  the  merchants  have  no  lighters  of  their  own, 
and  that  the  fhips'  boats  are  inadequate  to  the  purpofe.  In  all  cafo 
therefore,  the  goods  muft  be  delivered  by  the  public  ligfattfi^ 
und  we  muft  take  the  underwriters  to  be  cognizant  of  the  x&ff 
of  die  trade  which  they  infure.     I  do  not  lay  much  ftiefi  ofl 
the  notion  of  thefe  lightermen  being  public  cheers :  there  are 
many  trades  which  are  under  certain  regulations,  fuch  as  porta^ 
carmen^  and  hackney  coachmen,  and  yet  they  are  not  public  ofr 
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ccrs;  but  I  rely  on  the  conftant  ufage  of  trade,  and  on  the        i8oi, 
words  of  the  policy.  ■ 

Per  Curiam^  Pq/lea  to  the  Plamtifis. 


May  zath. 

Steel  v.  Allan,  (a) 

•T^His  was  a  rule  calling  on  the  Defendant  or  his  attorney  to  The  Court  riH 
fhcw  caufe  why  fecurity  fliould  not  be  given  by  one  of  them  ^jJT^^foftf 
for  the  colls  of  a  writ  of  error  on  the  judgment  in  diis  caufe^  in  error  on  the 
other  wife  the  Plaintiff  to  be  at  liberty  to  proceed  in  the  adion  \l^^,^„^rng 
and  on  the  recognizance  of  bail,  notwithilanding  the  allowance  of  b«uig  ^lunatic, 
tlie  writ  of  eiTor.    To  obtain  this  rule  an  affidavit  had  been  pro- 
duced, dating  all  the  proceedings  in  the  a£Uon,  and  alleging  tha 
belief  of  the  Plaintiff's  attornies,  that  there  was  no  cauie  of  er- 
ror, tlie  Defendant's  attomies  having  agreed. not  to  a£lgn  the 
want  of  an  original  as  caufe  of  err^r,  and  depofing  that  fince 
the  commencement  of  the  a6iion  a  Commiflion  in  the  nature  of 
a  writ  de  lunatice  inquirendo  had  iffued,  under  which  the  De- 
fendant had  been  found  a  lunatic  and  a  committee  had  been 
appointed. 

Cockeil  Seijt.  now  (hewed  caufe  on  the  groimd  of  this  appli- 
cation being  perfe£lly  new  in  pra£iice,  and  not  fiipported  by  any 
principle. 

Clayton  Seijt  in  fupport  of  the  rule  argued,  that  the  eftatc  of 
the  lunatic  would  not  be  liable,  being  under  the  controul  of  the 
crown,  and  therefore  the  Plaintiff  would  be  harafled  without  any 
prolpc6l  of  being  repaid  the  cofts  of  the  writ  of  error  to  which 
the  recognizance  of  bail  does  not  extend,  {b) 

But  The  Court  refiifed  to  accede  to  the  application. 

Rule  difcharged. 

{a)  Vide  anfe,^  362^  ^  had  been  a  cafe  In  which  hail  in  error  couVJ 

{^J  By  this  mult  be  meant  the  recogni-     have  bcca  uken,  itvyoald  have  been  othe.- 
saace  of  bail  in  the  Court  bel6w,  for  if  it     wife. 
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ifay  13th.  Bromli;y  t;.  Coxwell. 

A.wtxvSttAB.   'T'ROVER  for  (bmc  prints.     The  cauie  was  tried  before  Lord 

fJu'iifTlJr  ^^^^^  ^^'  ^'  ^^  ^^^  We/lmi7ifler  Sittings  after  laft  HUary 

agreeing  to  take  Term,  when  the  following  fa^  appeared  in  evidence  : 
wbtt  hemfjid  '^^  Plaintiff  being  a  printfcUer,  and  the  Defendant  a  mate 
imtboabieto  of an Eo/iJfidiamen,  in  Febru7.ry  1799  the  latter  was  entrufted 
Wm  whLfC*^  by  the  former  with  fome  prints  to  be  difpofcd  of  in  India  under 
fliouM  obuin  the  following  agreement.  ^'  William  Bromley  agrees  to  fend  out 
irKtTwttTB.**"  ^  Jdinez  CoraoeU  one  hundred  engravings  from  his  plate  of  Hii 
^ytoftli  Majefty  on  horfeback  under  theie  conditions,  thiat  provided 
kTcouM  get  If  Jcmci  Corwell  con  difpofe  of  any  one  or  all  of  them  at  above  one 
he  could  not  ob-  guinea  each,  he  the  faid  JamiS  Coxwell  is  to  be  accountable  to 
jS^iioclMmi^ahle  ^yiUiain  Bromley  on  his  return  to  England^  for  as  many  as  he 
to  fell  the  goods  mjiy  difpofc  of  at  oue  guinea  each ;  and  William  Brandey  agrees 
Uft  them  with  '  to  take  all  or  as  many  u^  may  be  retm*ned  b;*  the  faid  Jama 
an  agent  to  be  CoxwcUy  provided  he  the  iaid  James  Corwell^  cannot  £^  them 
himTdircain J  ^n  Ifidla  or  at  any  other  poit  he  may  touch  at,  without  ezped- 
the  agent  to  re-  jng  ^xty  film  from  James  CorweU^  or  making  any  charge ;  and 
MhimfcH  in  William  Bromley  further  agrees  to  and  authorizes  Jfames  Cor- 
Enghnd.  Held  ^11  to  fell  them  for  whatever  they  ilnay  fetch,  if  not  more  than 
uoi  maintain  ottc  guiuea  may  be  offered  for  them  feparately."  The  DefeiH 
trover  againft^.  ^^^^  q^  his  arrival  at  Calcuttu  not  being  able  to  obtain  more 

than  three  (hillingsand  five  penc^per  pruit,at  which  fum  he  fold 
one  only,  carried  the  remainder  to  Madras^  and  there  endea- 
voured to  fell  them,  but  with  no  better  fuccefs^  whereupon, 
judging  for  the  beft,  he  left  the  refidue  in  the  hands  of  an  ag^ 
at  Madras  to  be  difjpofed  of  by  him,  direAing  the  agent  to  re* 
mit  the  money  to  him  in  England ^  at  the  Jert^alcm  C^ffec'Jta^ti 
London.  ■  On  his  arrival  in  England^  he  faid  to  a  third  perfm, 
^^  I  have  taken  upon  myiclf  to  leave  the  prints  in  Indian  and  I 
hop«  Mr.  Brcmky  will  approve  of  what  I  have  done." 

The  Jury  found  a  verdi£l  for  the  Plaintifl^  fiibjeA  to  die 
opinion  of  the  Court,  whether  imdcr  the  above  circumflaDces 
trover  could  be  maintained  ? 

A  rule  having  been  obtained  for  fetting  afide  the  verdi^^  B^ 
and  Onjlo^  Serjts.  now  fhewed  caufc  and  contended,  that  it  ws* 
a  general  principle  of  law,  that  wherever  a  perfbn  takes  iqxo 
bimfclf  to  difpofe  of  the  goods  of  another  without  an  outboritrio 

to 
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to  do,  it  amounts  to  a  converQon;  and  that  the  wotds  "to  hh        1801. 

own  ufe,"  though  neccflary  tp  be  iuferted  in  averring  the  qonyei^      — ^ ; 

fion,  have  always  received  a  Uberal  conftrA6lioH;  that  it  njiade  no  v.  * 

difference  that  the  goods  in  tliis  cafe  were  originally  bailed  to      Coxwell. 
the  Defendant,  for  that  the  Pefendant,  by  difpoiing  of  them  i^. 
a  manner  unauthorized  by  tlie  agreement,  ba4  determin||d  thQ 
bailment,  and  become  guilty  of  a  couverfion.  They  cited  Wil/bii 
V.  Chambers,  Cro.  Car.  262.  where  the  Court  faid,  "  denying  to  , 

deliver  upon  requeft  is  a  converfioii ;  and  JValdgrave  v.  Qgden^ 
I  Leon.  224,  CrcEliz.  219.  S.C  where /fi?///ig^^  J.  laid,  "ifsi 
man  find  my  garments  and  fuffereth  them  to  be  eaten  with  motli^ 
by  the  negligent  keeping  of  them,  no  a6lion  Jieth ;  but  if  he 
i\  eareth  my  garments  it  is  otherwile,  for  the  wearing  is  a  con- 
vcrfion."  They  urged  that  the  Plaintiff  was  clearly  entitled  to  , 
ibme  adlion ;  that  had  the  injury  arifen  from  a  mere  uon-feafanco 
on  the  part  of  the  Defendant,  the  proper  remedy  would  have 
been  an  a6lion  on  the  cafe,  but  that  the  pofitive  a£l  of  the  De- 
fendant in  delivering  the  prints  to  liis  agent  in  India  withobt  any " 
authority  fo  to  do  wasfufficient  to  fupport  an  a£lion  of  trover^ 
Anoju  2  Salk\  65  5.  Syeds  v.  Hay,  4  Term  liep.  260.  where  BuUer 
J.  faid,  "If  one  man  who  is  entrufted  with  the  goods  of  an- 
other put  them  into  the  hands  of  a  third  perfbn  contrary  to 
orders  it  is  a  converfion ;"  and  Yoid  v.  HardbotHe,  Peak^s  N.P. 
^^f'  49*  where  Lord  Kenyan  laid,  "  I  agree  that  when  a  car- 
rier lofes  goods  by  accident,  trover  will  not  lie  againft  him,  but 
when  he  dehvers  them  to  a  tliird  perlbn  and  is  an  a6lor,  though 
under  a  miltake,  this  fpecies  of  a6lion  may  be  maintained," 

Shepherd  Serjt,  contra  was  flopped  by  the  Court. 

Heath  J. — I  am  not  clear  that  in  the  prefent  cale  tliere  was 
any  breach  of  the  agreement  The  Defendant  does  not  agreo 
to  bring  tlie  prints  home ;  he  was  authorize^  to  lell  them  for 
what  they  might  fetch,  if  not  more  than  one  guinea  lliould  be 
offered  for  them  leparately  :  and  under  this  part  of  the  agree- 
ment I  do  not  fee  why  he  was  not  at  liberty  to  leave  them  with 
an  agent  to  be  Ibid.  Tlie  conda6l  of  the  Defendant  however, 
cannot  amount  to  a  converfion  in  any  poipt  of  view.  It  is  agreed 
that  mere  negligence  is  not  fufiicient;  now  the  condu6l  of  the 
Defendant  in  not  felUng  the  prints  in  India  was  a  mere  non- 
&alance.  To  fupport  an  a6lion  of  trover  there  muft  be  a  pofi- 
tive tortious  a6l. 

P  F  4  JIOOKK       \ 
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RooRB  J. — In  this  cafe  there  was  no  agreement  to  bring  the 
prints  home.  ITie  Defendant  left  them  in  India  judging  for  the 
beft ;  and  though  he  ordered  the  money  to  be  remitted  to  him- 
(Mf,  it  is  dear  that  tliis  was  done  with  no  other  view  than  to  fiwa- 
litute  the  payment  of  it  to  die  Plaintiff.  At  all  events  it  does 
not  appear  to  me  that  there  was  any  converfion. 

Chambke  J. — It  is  not  neceifai^  to  decide  whether  any  adion 
at  all  could  be  maintained  under  the  circumftances  of  this  cafe; 
but  the  itrong  inclination  of  my  opinion  is,  that  none  could  be 
maintained.  The  Defendant  agrees  to  iend  fome  prints  to  Indiay 
and  if  they  are  fold  for  more  than  one  guinea  eachy  the  l>efeiH 
dant  is  only  to  account  for  them  at  that  fum.  llien  the  Plaintiff 
agrees  to  take  all  which  (hall  be  returned  without  any  charge  to 
the  Defendant :  none  are  returned.  The  agreement  condodes 
with  a  general  authority,  in  cafe  the  prints  do  not  fell  for  a 
guinea  each,  to  fell  them  for  whatever  they  ^lay  fetch.  The 
Defendant  not  being  able  to  fell  them  at  a  guinea,  leaves  than 
with  an  agent  to  be  fold  to  the  bcft  advantage.  It  does  not  ap- 
pear that  any  have  been  fold.  No  aA  has  been  done.  Tie 
agreement  do^  not  exprefs  that  the  Defendant  fliali  fell  the 
goods  bimfelf ;  it  feems  therefore  that  the  delivery  to  his  agent 
WQS  within  the  terms  of  the  agreement. 

Per  Curiam^  Rule  abiblute  for  entering  a  nonfiiit, 


Mayiyh, 

If  a  DefGndjnc 
ill  error  (the 
Piainiilf  in  ihe 
adlion)  iij'on 
judgment  l)eiog 
jfKrTntd  tdke  in 
execution  the 
l)ody  of  the 
rbioiiffin  er. 
ror  for  thedei)t 
dam;i-^e»  and 
cofts  in  error, 
])C  does  DOC 
thereby  dif- 
chargc ihc  lail  in 
eiror;  but  may 
lit  iheiii  upon 
their  r'-:"^iji- 
zoure. 


Perkins,  Adminiftratorj  v.  Pii:TTiT  and  Yale. 

OciJ^E  Facias  on  a  recognizance  of  bail  in  error.  TheDcfen- 
dants  pleaded  ift,  Nid  fid  recmd  of  the  recognizance,  idlj, 
Kul  tiel  Vccord  of  the  urit  ot  Scire  facias  and  return,  sdly,  Ezt' 
cidioncm  non  '"bccaule  they  fay  that  to  the  did  fuppofed  recogni- 
zance a  certain  condition  was  under^Titten,  which  condition  (re- 
citing  tliat  the  PlaintifFhad  lately  in  His  Majeft/s  Court  of  (W 
mon  Bench  at  Wejiminjlcr  before  ^\x  James  Eyre  Knight  and  hii 
Brethren  Juftices  of  the  faid  Court  by  the  confideration  and 
judgment  of  the  faid  Court  recovered  againft  JaneH&ases  acertain 
debt  of  360^,  and  alfo  27/.  35.  6(1.  for  his  damages  which  he  haJ 
fiiftained  by  occafion  of  the  detaining  that  debt  whereof  the  iiil 
Jviie  Ijoxi.es  luid  been  convicted,  and  that  the  faid  Janeh^dfoni 
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out  of  His  Majeft/s  Cowrt  of  Chancery  si  Wejbnififler  on  the        1801. 

faid  judgment  His  Miyefty's  writ  of  error  tefted  the  19th  day  of     

May  iu  the  38th  year  of  his  reign  directed  to  Sir  James  J^yre  ""*" 
Knight  Chief  Juftice  of  His  Majcfty's  Court  of  the  Bench  afore-  P'itit  and 
faid;  was,  that  if  the  faid  Jane  Howes  fliould  by  herfelf  or  her  ^''*'*' 
fufficient  fecurity  profecute  the  faid  writ  of  error  with  eSe€t  and 
alfo  fliould  fatisfy  and  pay  unto  the  faid  Plaintiff  (if  the  laid 
judgment  fliould  be  affirmed  or  the  faid  writ  of  error  Ihould  be 
difpontinued  in  her  default  or  fhe  fliould  be  noiifuited  tlierein)the 
debt  and  damages  albrelaid  then  already  adjudged  uport  the  (aid 
judgment  and  all  cofls  and  damages  to  be  alio  awarded  for  thei 
delay  of  execution  of  the  faid  judgment  by  m^ms  of  the  faid  writ 
of  error  then  that  recognizance  Ihould  be  void  and  of  no  efie£t 
pr  elfe  ihould  remain  in  full  force  and  virtue  as  by  the  faid  con- 
dition of  the  iaid  recognizance  remaining  of  record  in  the  faid 
Court  of  our  faid  Lord  the  King  of  the  Bench  may  more  fiiUy 
appear.  And  the  faid  Defendants  further  fay  that  afterwards  to 
wit  in  Michaelmas  Term  in  the  39th  year  of  the  reign  of  omr 
IfOrd  the  King  the  faid  judgment  was  in  all  things  affirmed  by 
tiie  Court  of  our  Lord  the  King  before  the  King,  himfelf  the- 
fame  Court  then  and  ftiU  being  at  We/imin/leT*  aiore&id  in  the 
faid  county  of  Middle/ex  and  by  the  fame  Court  a  large  fum  of 
money  to  wit  the  fum  of  16L  ios»  was  adjudged  to  the  faid  John 
according  to  the  form  of  the  flatute  in  fuch  cafe  made  and  pro- 
vided for  his  damages  cofts  and  charges  which  he  had  by  occa- 
fion  of  the  delay  of  the  execution  aforefaid  by  the  pretence  of  the 
profecution  of  the  faid  writ  of  error  as  by  record  of  the  faid 
Judgment  of  Affirmance  Hill  remaining  in  the  fame  Court  at 
JVe/lminfier  aforefaid  may  more  fully  appear  And  the  faid  Plain- 
tiff afterwards  and  before  the  fuing  forth  of  the  faid  fuppofed. 
writs  of  Scire  Jaci as  or  either  of  them  to  wit  on  4-c.  at  4-c.  fued  and 
profecuted  out  of  the  faid  Court  of  our  Lord  the  King  before  the 
King  himfelf  the  fame  Court  then  and  Itifl  being  at  IVeftminJler 
aforefaid  on  the  faid  judgment  of  affirmance  a  certain  writ  of 
our  Lord  the  King  of  Capias  adfatisfaciendum  againfl  the  faid 
Jane  Haiocs  direfted  to  tlie  Sheriffof MfcW^.r  whereby  th^  faid 
Sheriff  was  commanded  that  he  fhould  take  the  faid  Jane  if  fhe 
fhould  be  found  in  his  baiUwick  and  her  fafely  keep  fo  that  he 
might  have  her  body  before  our  faid  Lord  the  King  on  the  Mor- 
row of  All  Souls  then  next  following  where! bever  he  (hould  then 
be  in  E?igland  to  fatisfy  the  faid  John  as'  well  the  fliid  debt  of 
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1 80 1.        360/.  as  alio  the  faid  27/.  35.  6d.  for  his  damageai  which  he  had 
fiiftained  by  occafion  of  the  detaining  that  debt  and  alio  the  laid 
1 6/.  I  OS.  for  his  damages  coftsand  charges  which  he  had  bj  oc- 
cafion of  the  dehiy  of  tlie  execution  d{  the  judgment  aforefaid  by 
the  pretence  of  the  profecution  of  the  faid  writ  of  error  brought 
by  the  faid  Jan^  againft  the  faid  FlaintiiFand  upon  the  premifei 
aib^efaid  which  writ  after  the  ifluing  and  before  the  return 
thereof  to  wit  on  4^.  at  4fC»  was  duly  delivered  to  Charles  Price 
Eiquire  and  Peter  Melli/h  Efquire  then  being  Sheriff  of  the 
fame  Coun^  to  be  executed  in  due  form  of  law  and  the  iaid 
Sheriff  by  virtue  of  the  faid  writ  afterwards  and  before  the  re> 
turn  thereof  and  before  the  fuing  out  of  the  fkid  writ  of  Scirt 
focias  or  either  of  them  to  wit  on  Spc.  at  Sfc.  took  and  arretted  the 
iaid  Jane  by  her  \^y  and  had  and  detained  her  in  his  cuftodjr 
in  execution  at  the  luit  of  the  faid  Plaintiff  for  the  caufe  afere- 
faid  for  a  long  fpace  of  time  to'  wit  from  that  time  until  the  ftUDg 
forth  of  the  faid  fuppofed  writs  of  Scire  facias  and  from  thence- 
forth hitherto.    And  this  &c.  wherefore"  &c. 

Iffue  was  joined  on  the  two  firft  pleas :  and  a  general  demorrfr 
put  in  to  the  lafl. 

Mar/fiall  Serjt.  was  to  hav6  argued  in  fupport  of  the  demurrer; 
but  Shepherd  Seijt.  being  called  upon  by  the  Court  to  fupport  the 
plea,  faid  that  he  meant  to  contend  that  the  condition  of  the  re- 
cognizance wasfatisfied  by  the  Plaintiff  in  error  being  taken  in 
execution  for  the  original  debt  and  cofts  together  with  the  CDfls 
of  the  writ  of  error ;  and  mentioned  the  cafes  of  Vigers  r. 
Aldrich^  4  Buir.  2482.  and  Clafke  v.  Clement^  6  Term  Bep. 

But  the  Cotai  (con fi  ft ingof  Heath,  Rooke,  and  Ch  abibre,  Js.) 
were  clearly  of  opinion  that  it  was  not  an  arguabk'  point. 

Judgment  for  the  Phuntiff  (i) 

(a)  S«t  alfo  Jaques  v.  H^i/^y,  I  Ternt  the  principal  b«comc  bairknipt  i^endiBs  ikt 

■Rfp'SSl*  and  Tanner  y,  Hague,  7  Term  writ   of  error.     SiutL'ittr  v.  Hr&^tk-jL.ikt 

Rep,  420.  I  Term  Rep,  624. 

{b)  So  kail  in  error  cannot  be  relieved  if 
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I80I, 
Dixon  v.  Dixon.  ..     . . 

JUay  IQth. 

f-pHis  was  an  a£lion'of  debt  on  a  bcmd  for  4000/*  conditioned  a  recognizanre 
J^    forthepaymcjntof2ooo/.     A  verdia  having  been  found  for  ^Sin'mor 
the  PlaintiiF  with  one  ihilling  damages  for  the  detention  of  the  without  the  prin- 
debt,  judgment  was  entered  up  for  4019/.  lis.  od.  being  tlie  if*wi"^tod 
amount  of  th«  penalty  with  ^he  addition  of  i^.  damages  and  debt  double  the 
.1 9/.  1 05.  cofts.     Upon  this  judgment  the  Defendant  brought  a  []J^iJ^n2"f  ^^ 
writ  of  error,  and  a  recognizance  was  entered  into  by  two  per*  rum  for  whic^ 
fbns  as  his  fureties  binding  each  of  them  in  the  fum  of  4000/.  [hemfeivtiln 
Kotwithftanding  this  writ  of  error  the  Plaintiff  iued  out  a  Fieri  the  recogmsanco 
,  facias  indorfed  to  levy  21 19/.  i  is.  being  die  amount  of  the  fum  JJl^^ent*-  ** 
mentioned  in  the  condition  together  with  the  damages  and  coils  though  a  further 
^dded  to  100/.  due  by  way  of  intereft.  inierea  and  ^ 

A  rule  niji  having  been  obtained  for  letting  afide  this  ezecu->  ^^*  ^^^  nomU 
tion  on  the  ground  of  its  having  iifued  pending  a  writ  of  error.      h!ve*be««re. 

Bejl  and  Praed  Serjts.  now  ihewed  caufe,  and  objected  to  the  covered, 
recognizance  up<m  two  grounds,  firil,  becaufe  the  Defendant 
Jiimfelf  hod  not  entered  into  it  together  with  his  fureties ;  fe« 
fpondly,  becaufe  it  was  not  taken  in  a  proper  fum.  They  relied 
upon  the  words  of  the  flatute  3  Jac.  i.  c.  8,  which  provides  that 
no  execution  fhall  be  flayed  upon  any  writ  of  error  for  the  re- 
verfing  of  any  judgment  given  upon  any  obligation  with  con- 
dition for  the  payment  of  money  only  "  unlefs  f iich  perfon  or 
perfbns  in  whofe  names  fuch  writ  of  error  fhall  be  brought  with 
two  fufficient  fureties  fuch  as  the  Court  fhall  allow  of  fhall  firfl  ^ 
before  fuch  flay  made  be  bound  unto  the  party  for  whom  any 
inch  judgment  fhall  be  given  by  recognizance  in  double  the  fum 
adjudged  to  be  recovered  by  fuch  former  judgment  to  profecute 
the  faid  writ  of  error  with  effe6l  and  alfb  to  fatisfy  and  pay  the 
debts  damages  and  cofls  adjudged  upon  tlie  former  judgment 
and  all  coils  and  damages  to  be  awarded  for  the  fame  dela;^ing 
of  execution."  With  refpefl  to  the  firil  point  they  contended 
^hat  as  the  words  of  the  flatutc  were  poiitive  that  the  Plaindff  in 
^rror  fhall  enter  into  the  recognizance  with  two  fureties,  no 
length  of  pra6lice  to  the  contrary  would  authorifc  the  Court  to  ' 
confider  thofe  words  fatisfied  by  a  recognizance  entered  into  by 
two  fureties  without  the  Plaintiff  in  error ;  and  that  the  cafes  of 
,  fiarnes v. Bul-jDetj CartA.  121.  Goodtitle v. Benniiigtoii^Banies^ 75. 
txnAhufhington  v.  Dot^  BarneSy  78.  where  recognizances  entered 
into  by  fureties  only  were  held  fufficient  were  all  cafes  of  ejeA-     [  444  •} 

nient^ 


444 


i8oi. 


Dixon 
Dixon. 
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ment,  which  do  not  depend  on  the  ftatute  of  Jac*  i.,  but  on  i6 
and  17  Car.  2.  c.  8.yr  3.,  which  is  difFerently  worded  from  tlie 
former  ftatute  as  it  only  requires  the  Plaintiff  in  Elrror  to  be 
bound  without  fpecifying  whether  with  or  without  (uretiea^  Od 
the  lecond  point  they  urged  that  as  the  ftatute  requires  that  the 
parties  to  the  recognizance  fhall  be  bound  in  double  the  fiun  adr 
judged,  the  recognizance  in  this  cafe  ought  to  have  been  taken  in 
double  the  fum  of  4,0 1 9A  1 05.,  and  they  referred  to  a  manufcript 
note  (a)  of  one  of  the  o£Scer8  of  the  Court ;  or  that  even  ftippo- 
fuig  according  to  the  cafe  of  ikfoor  V.  Z^cA,  i  WilJliL\^^  itw£i 
fiifficicnt  to  take  the  recognizance  in  double  the  debt  really  doc, 
flill  the  intereft  ought  to  have  been  added  to  the  fum  menti<Hied 
in  the  condition,  which  then  would  amount  to  2, 100/. 

Shepherd  and  Bayley  Seijts.  contra  as  to  both  points  relied  cm 
the  invariable  practice  of  the  Court  as  well  as  on  the   cafes  re> 
'ierred  to  by  the  other  fide,  which  they  infifted  muft  govern  the 
prefent 

Tihe  Court  (coniifting  of  Heathy  Booker  and  Chambre^  Js.) 
were  of  opinion  that  as  the  pra6licc  had  fb  long  prevailed  witfaoot 
obje&ion  it  was  now  too  late  to  overturn  it;  and  that  'with  re(peA 
to  the  ift  point  they  might  without  doing  much  violence  totbe 
ftatute  conftrue  the  words  mthjwetiez  to  mean  hy^fiaretitt. 

Rule  aUblutei 


(a)  AnmuMay%^i  179^.  A£lioD  on  bond 
for  money  piyable  by  inflalments;  judg< 
menc  obtained  and  a  writ  of  Error  brought 
thereon ;  bail  in  error  was  only  put  in  for 
double  the  fum  due,  whereupon  an  applica- 
tloa  was  made  to  fet  aHde  the  execution 
which  had  iflfued  notwithdanding  the  writ 
of  Error  and  bail  put  in,  merely  becaufe  the 
bid  were  Qot  bound  in  double  the  penalty 


of  the  bond.  —*  Ptr  Curiam,  There ! 
been  a  failure  of  payment  of  the  iufblmecti 
the  judgment  is  regular  for  the  whole  pe- 
nalty'and  under  the  ftatute  3^^^.  i.  «■■  8.tbt 
bail  m  error  (hould  have  Keen  for  doaUt 
the  penalty  and  this  application  would  love' 
been  more  proper  haid  it  been  to  ftay  al 
proceedings  on  payment  of  the  inftalsKMi 
due  and  all  the  cofls. 


May  z6tli. 


SOILLEUX  V.  HeRBST.  (o) 


ifabondoffub-  r¥^]{|^  was  a  rule  obtained  by  Mar/haU  Serjt.   calling  on  tbe 
tration  between  obligor  in  a  bond  of  fubmiilion  to  arbitration,  to  ihew  cuft 

the  truftec  of  a    ^^iy  the  fubmiffion  fliould  not  be  made  a  rule  of  Court. 

wife  and  her  •' 

hufband  recite 

that  a  fuil  for  feparalion  hai  been  inftituted  between  the  hufband  and  wife  in  the  CotninoDs,  and  that  ii 

order  to  put  an  cod  to  any  contcd  about  the  terms  of  the  leparation  it  has  been  agreed  that  all  nacttn 

fliould  be  referred  to  J.  S.  and  either  of  the  parties  Ihould  be  **  at  liberty  to  apply  to  the  Court  **  to  n^ 

the  **  award  a  rule  of  Court,**  fuch  fubmiflion  may  be  made  a  rule  of  the  Court  of  Common  Pleas  osMff 

the  9  and  lo  IV,  3- 

{a)  All  the  affidavit  were  by  tniftake  ectltled  in  this  m^noer,  though  no  axSt «« 

pending  in  the  Court. 


i 
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Herb/l  the  obliger  was  truftee  for  the  wife  ofSoilleux  the  obli-        1801. 
gee.    The  bond  recited  that  Man/  SoiUeux  wife  of  John  SoiUeuXy      — — 
had  lately  inftituted  her  fuit  and  complaint  in  the  Ecclefiailical      Bo*'^*"* 
Court  at  DoSlori  Commons^  for  a  feparution  and  divorce  a  metifd      HumiT. 
et  thmoj  and  in  order  to  prevent  further  conteft,  controverfy 
litigation,  and  diiputes  whatfbever,  as  well  touching  the  terms  on 
wliich  fuch  divorce  ihould  be  had,  as  alfo  to  tcrmuiate  and  put  a 
final  end  and  determination  to  tlie  faid  Aiit,  and  to  any  doubt, 
queilion,  eonteft,  and  difputc,  which  might  ariie  in  refpe6l  of  the 
children  of  the  faid  marriage,  it  had  been  propofed  by  the  faid 
John  SoiUeux  J  and  agreed  to  by  the  faid  Mary  SotUeuXy  that  the 
terms  of  fuch  feparation^  and  all  matters  in  contefi  and  difpute 
between  them  fhould  be  lefi  to  the  confideration,  judgment,  ar- 
bitration, final  determination,  and  award  of  t^  S.  W.  &c.,  and 
it  was  agreed,  that  either  of  the  faid  parties  fubmitting  fhould  be 
at  liberty  to  apply  to  the  Court  for  making  the  faid  award  a  rule 
of  Court.     The  bond  was  conditioned  for  the  performance  of  the 
award  by  the  faid  Mary  SoiUeux. 

Lens  Seijt.  fhewed  caufe  and  objected,  ift,  that  in  the  recital 
of  the  bond  it  was  not  fpecified  to  what  Court  the  application 
ihould  be  made,  and  that  from  the  cxpreflion  ^'  the  Court,**  it 
could  not  be  underfiood  to  be  the  intention  of  the  parties  that  the 
application  fliould  be  made  to  this  Court.  2dly,  That  the  agree- 
ment being,  that  either  of  the  parties  might  apply  to  have  the 
award  made  a  rule  of  Court,  would  liot  authorize  them  to  apply 
\     to  have  the  fubmiffion  made  a  rule  of  Court ;  for  which  he  cited 
Harrifon  v.  Gundiy,  2  Sir.  1 178.  as  in  point  (a);  3dly,  thiit  as. 
the  matter  of  difpute  between  the  parties  was  only  Ae  fubjeA  of 
'     «  fuit  in  the  Ecdefiaflical  Court,  the  flatute  of  9  and  10  IV.  2* 
]     r.  1 5.  gave  no  authority  to  this  Court  to  make  the  bond  of  fiib- 
mifQon  a  rule  of  Court,  the  flatute  being  exprefsly  confined  to 
**  controverfies,  fuits,  and  quarrels,  for  which  there  is  no  other 
remedy  but  by  perfbnal  a6lion  or  fuit  in  equity." 

JTie  Court  (coniifting  of  Heathy  Rooke^  and  Chambre^  Js.) 

overruled  all  the  objeAions,  and  obferved  as  to  the  firft,  that  by 

0.     Ae  words  of  the  flatute,  the  parties  are  at  liberty  to  make  the  fub- 

^    miffion  "  a  rule  of  any  of  His  Majefly's  Courts  of  record,  which 

they  fhall  choofe,"  and  therefore  the  words  ufcd  in  the  bond 


{a)  ViJe  alfo  Anon,  1  Barnard^  1 63.    Runmiti^M  Serjt.  amiem  curU  faid,  the  cafe'df 
'  Cmiry  v.  H£rrifiM\aA  been  oixtxx  overruled. 


were 
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i9oi.    .    werefiifficient     Astothefccondobjedlionthey  wereofopinioD, 
that  the  cafe  of  Gtmdti/  v.  Harri/bn  was  entitled  to  very  little 


SoiLLEux      credit,  and  as  to  the  3d,  that  the  obligor  being  truftee  for  the 
HtmkST.      wife  of  the  obligee,  many  caufes  of  a^ion  at  lav,   and  many 

fuits  in  equity  might  arifc  out  of  the  difputes  ftated  in  the  recital 

of  the  bond. 

Rule  abiblute. 


Moody,  Affignee  of  the  Slieriff,  v.  PirEASAXT. 

May  l8th. 

Final  judgment  jxArLRr  Seijt.  applied  to  the  Court  for  leave  to  enter  up  fiiul 
upon  a  teiUoiid  ^  judgment  upon  a  bail  bond,  without  executing  a  writ  of  iih 
without  txecm.  qoiry,  obierving  that  although  the  pra£iice  had  been  othenrifi^ 
qifiry.^  *  °    '    ^^  Court  of  King's  Bench  had  of  late  decided,  that  a  writ  of  in* 

qujrj'  was  unncccllar}'  in  fuch  cafes, 

TJie  Ccurt  (confifting  of  Heathy  Booke^  and  Chambre^  Js.) 

being  of  the  iame  c^inion,  gave  leave  to  enter  up  final  judgmetf 

accordingly. 


May  x8th. 
A  Defendant 


Bell  t;.  Da  Costa. 


^^^^  JSSUMPSJT  on  a  bill  of  exchange  againft  the  acceptor,  llie 
terms  to  plead  -^  declaration  defcribed  the  bill  to  be  payable  to  crertaiu  pcribv 
l^^/tot"^e"  ufingthefirmofMeffrs.  Jf^JSrair,  W^a^  and  Co.  and  a^erredp 
advantage  of  any  that  the  (aid  perfons  Co  uiing  the  firm  of  Mei&s.  M^Brairj  Wei' 
fi^dritmi^r.^  and  Co.  as  aforefaid,  indorfed  it  to  the  Plmntiff.  Plea,  tbi 
ofwhich  he  could  beforc  the  indorfemeut,  the  fidd  Meflrs.  M^jQrair,  JFat/bnjvd 
Srm^ctf  upon'a  "*  ^o.  took  and  accepted  two  other  bills  in  full  fatisfkaion.  Tht 
general  demur.  Plaintiff  replied,  that  the  faid  perfons  ib  as  aforefaid  uiuigtlie 
cbred  againft  the  ^^"^  ^  Mcflrs.  M^Brair  and  Co.  did  not  accept  the  fii^ 
Defendant  as  ac-  bills  in  fatisfa6lion,  &c.  concluded  to  the  country,  and  added  dir 
exchange 'pav-**  JimUiter.  The  Defendant  ilruck  out  thejimilitery  and  putiat 
able  to  certain     fpecial  demurrer,  affiminir  for  caufes,  that  the  Defendant  ii 

perfons  ufii  g  the  ^       ^ 

firm  of  Meilrs. 
M'Brgir,  Wat- 

/•n,  and  Co.  Defendant  pleaded,  that  the  (aid  Meffrs. /lf*^ra/r,  Wotfim^  and  Co.  1;^  aUifi^ 
iatisfadlion.  Plaintiff  replied,  that  the  faid  perfon  fo  as  aforefaid,  ufing  the  firm  of  Meflr.  JIf '^-aff-  «* 
Co.  (leaving  out  the  name  of  JVatfcrt^)  did  noi  accept  fatis&iVion,  and  concluded  to  the  country.  5^ 
that  tliis  Variance  could  only  be  taken  al^-antar.e  of  on  fpecial  deinuirer. 

5  •* 


•s. 
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liis  plea  had  averred,  that  the  faid  MeflSrs.  M^Brair,  Wat/bn^  and         1 80 1 . 
Co.  had  tak^i  and  accepted  bills  of  exchange,  and  that  the  Plain-      ' 
tiff  in  his  replication  alleged,  that  the  fmd  perfons  to  as  aforefaid  ^^^ 

ufing  the  firm  of  Meiirs.  M'Brair  and  Co.  did  not  take  and     Da  Costa. 
accept  them,  that  the  Plaintiff  had  not  tendered  any  averment 
on  which  iffue  could  be  taken  by  the  Defendant  witlxout  de- 
parture fi*om  his  plea,  and  that  the  Plahitiff  had  attempted  to 
put  in  iffue  a  fubjefl  matter  foreign  to  the  Defendant's  plea. 

A  rule  having  been  obtained  callingupon  the  Defendant  to  iliew 
caufe  why  the  Plaintiff  (hould  not  be  at  liberty  to  proceed  to  the 
trial  of  the  iiliie,  notwithftanding  the  demurrer  put  in  by  the 
Defendant,  on  the  ground  of  the  latter  having  been  under  terms 
to  plead  iffuably,  rejoin  gratis,  and  take  ihort  notice  of  trial, 

Beji  Serjt.ihewed  caufe  and  contended,  that  the  terms  impofed 
did  not  oblige  the  Defendant  to  wave  any  good  ground  of  de- 
murrer, but  only  not  to  demur  for  delay,  and  cited  the  caib  of 
Dewey  v.  Sopp^  2  Sir.  1 1 85. 

S/iepherd  and  Bayley  Serjts.  confri  cited  Berry  v«  Anderflm^ 
7  Term  Rep,  5  3  o,  (a)  where  a  fpecial  demurrer  was  held  not  to  be 
un  iffuable  plea,  as  not  going  to  the  merits,  and  the  party  d^nur- 
ring  was  compelled  to  llrike  out  the  fpecial  caufes  of  demurref. 

The  Court  (confilUng  of  Heathy  Rookej  and  Chambrtj  Js.) 
3(aid  the  true  queftion  in  thefe  cafes  was,  whether  the  objections 
were  fuch  as  might  be  relied  on  upon  a  general  demurrer,  and 
accordingly  made  the  rule  abfblute  without  payment  of  cofts, 
nt  the  fame  time  giving  the  Plaintiff  leave  to  amend  without 
payment  of  coits. 

{u)  See  alfo  the  ciTes  ihere  dte4  m  natis. 


AVaterhouse  v.  Skinner.  May  isth. 

A SSUMJ^SIT.     The  declaration  flated  that  the  Plaintiff,  at  the  ,f  J^ ^itttio 
^^  inftance  and  requeft  of  tlie  Defendant,  bargained  witli  the  buy  of V  and  b. 
Defendant  to  buy  of  him,  and  the  Defendant  agreed  to  fell  to  '^^^f"^^"^^"^^ 
Ae  PUintiff  a  quantity  of  oats  at  the  price  of  21  fhillings  per  price,  to  be  de- 
quarter,  to  be  delivered  any  time  between  Michaelmas  day  1 799  JlXa  d^/y'Ind" 
and  Ladu  dav  i8oo :  and  in  conflderation  thereof  the  Plaintiff  fuchad.y;  and 

^       "  B.  fail  to  deliver 

the  got)ds  within  the  time,  it  is  r.)!TTcie:it  for  A.  in  declaring  upoi>  the  contr.ift  to  aver.  th»t  he  wa»  during 
jA^«  lime,  and  ftttl  ic  rcr.Jy  arc!  \s\\X\\\z  lo  receive  and  j:ay  for  the  go?ds ;  without  nr..  king  any  allega:ioii 
i)f  an  ailv.^l  tender  and  retuiil. 

under- 
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i8ot.       undertook  to  accept  and  receive  the  oats,  and  pay  fixr  them  st 
'  the  above  mentioned  price,  and  the  Defendant  undertodc  to 

wATEiiHouiE  j^ji^gy  ^j^^jjj  fQjjjg  ^jjjjg  between  the  above-mentioned  dap 

Skjnncr.      <<  and  although  the  faid  Defendant  afterwards,  to  wit  on,  &c 
at,  &c.  did  in  part  performance  of  his  faid  promile  deliver  to  the 
Plaintiff  a  part,  to  wit,  five  quarters  of  the  faid  oats,  and  although 
the  time  for  the  delivery  of  tlie  reiidue  of  the  faid  oats  to  tbe 
faid  PUuntiff  according  to  the  Defendant's  promiie  afore&id  it 
long  fince  elapfed,  and  the  PlaintifF  was  for  and  during  all  tliat 
time,  and  flill  is  ready  and  willing  to  accept  and  receive  the 
refidue  of  the  faid  oats,  and  to  pay  for  the  fame  at  the  rate  or 
price  aforefaid,  to  wit  at,  &c."     Yet  Defendant  not  regardinj^ 
&c.  had  not  delivered,  &c.  but  had  refufed,  S:c«     The  DefoidaDt 
pleaded  7ioiv^umj)fit^  and  a  ycrdift  having  been  found  ibrtb* 
Plaintiff,  a  rule  Nifi  was  obtained  in  Michaelmas  Term  lafi, 
calling  upon  him  to  fhew  caufe  why  judgment  fhould  not  be 
arreftcd,  becaufe  it  was  not  averred  in  the  declaration,  that  be 
had  performed  his  part  of  the  contra£):  by  tendering  the  price  of 
the  com. 

Shepherd  and  Be/l  Serjts*  fhcwed  caufe;  and  diftingui&ed 
this  cafe  from  that  of  Mortony.  Lambj  7  Termltep.  i^jtbf 
obferving,  that  in  that  cafe  there  was  no  averment  of  the  FUd- 
tiff's  readinefs  to  receive  and  pay  for  the  com ;  which  is  all  that 
is  necefTary  to  fupport  the  a&ion,  as  appears  from  the  words  of 
Lord  Kenyon  in  Morton  v,  Lamb^  that  "  where  two  concurreot 
a6ls  are  to  be  done,  the  party  who  fues  the  other  for  non-pe^ 
formance  muft  aver,  that  he  has  performed,  or  was  ready  to  fer^ 
form  his  part  of  the  contraft.'* 

MarJIiaU  Serjt«  in  fupport  of  the  rule  contended,  that  tbe 
meaning  of  the  contraA  was,  that  the  money  fliouldbe  paid  on 
the  delivery  of  the  com ;  that  the  payment  and  delivery  therdbff 
were  concurrent  ads,  and  confequently  that  neitlier  party  cobU 
maintain  an  a6tion  againft  the  other  without  averring  perfims- 
ance  on  his  part,  or  a  tender  and  refufal ;  that  the  avemMDt  ii 
this  declaration  of  the  Plaintiff's  readinefi  to  pay  vtras  introducett 
in  order  to  avoid  the  neceffity  of  proving  an  aAual  tender,  wilk* 
out  which  the  Plaintiff  was  not  entitled  to  maintain  his  %Bmd^ 
He  cited  CaUonel  v.  Briggs^  I  SalL  112.  and  Pordage  v.  CUb^ 
I  Sound.  320.  (a) 

CuT^aio.vM^ 

{a)  See  the  edition  of  Sounder x  by  Mr.  Serjr.  WtUiamSi'mhttt  in  no(e  4  to  tbeak>t 
fait  the  learning  vipoii  this  Tubjctt  U  f  exy  fully  collcdied  and  commenteil  up^ 

Oi 


\ 
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On  this  day  tlie  opinion  of  the  Court  {preCent  Raoke  and        1801. 
Chambre^  Js.)  was  delivered  by  . 

Heath  J. — The  only  dpubt  which  we  entertained  on  this  atikhouie 
cafe  arofe  from  the  decifion  of  the  Court  of  JCr«g'5  jB^cA  in  Skinner.  ^ 
Morton  \\  LamL  But  that  decifion  has  been  explained  by  the 
fubfequent  cafe  of  Raw/on  v,  Johnfon^  i  Eajl^  203.  where  in 
a  declaration  on  a  contra6l  fimilar  to  the  preient  an  averment 
of  the  Plaintiff's  readinefs  and  willingnefs  to  pay  for  the  article 
to  be  delivered  by  the  Defendant,  without  any  allegation  gf  an 
aclual  tender  of  the  money  was  held  fufficient.  With  the  de- 
termination of  tliis  laft  cxife  we  are  perfeftly  fatisfied,  and  there- 
fore think,  tliat  the  judgment  ought  not  to  be  arreited. 

Per  Curiam^  Hule  -difcharged. 


EKD    OF    EASTER    TERM. 


Shortly  after  the  clofe  of  the  term,  Lord  Eldon^  who  had 
continued  to  hold  the  office  of  Lord  Chief  Juftice  of  tliis  Cgoirt, 
together  with  that  <SF  Lord  High  Chancellor,  and  had  oc- 
cafionally  prefided  here  in  order  to  make  his  Report  on  motions 
for  new  trials  where  the  caufes  liad  been  tried  before  him,  re- 
igned the  former  iituailon. 

The  Right  Honourable  Sir  Richard  Pepper  Arden,  Knight, 
(having  refigned  the  fituation  of  Mafter  of  the  9oUs)  was  ap- 
pointed to  fucceed  him,  and  was  created  a  peer  by  the  title  of 
Baron  Alvanlej/  of  Alvanley  in  the  county  palatine  of  Chejler. 

Sir  William  Grants  Knight,  fucceeded  ljor& Alvanley  as  Maf- 
ter of  the  Rolls,  and  wasfworn  of  HisMajeily's  Moft  Honour- 
able Privy  CounciL 

In  Hilary  Term  laft  William  Mackworth  Praed,  of  Lincoln^s 
Jnnj  Efquire,  was  called  to  the  degree  of  Serjeant  at  Law,  His 
motto  was  ^^ foederis  cequas  dicamus  legesJ\ 
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IN 
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AND 

EXCPIEQUER  CHAMBER, 
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Xrinity  Term, 


In  the  Forty-firft  Year  of  the  Reign  of  George  III. 


Parry  v.  Frame.  j^„^^^^ 

r  i'RovKR  for  an  indenture  of  leafe.  ^.having agreed 

-*-      The  Defendant  having  agreed  to  purchafc  of  the  Plaintiff  to  purchafe  of 
for  75/.  the  remainder  of  a  term  of  twenty  years  in  a  houfe,  HeV  of  a  term," 
whereof  eight  years'  were  unexpiretl,  the  latter  delivered  up  to  ^^^  ^•*"<=*'  ?«'*" 
him  the  indenture  of  leafe  for  the  purpofe  of  enabling  him  to  get  icaie  in  order 
an  afli>rnment  made  out,  and  alfo  the  key  of  the  houfe.     After  ^^^^  ^*^  ^^^*^ 
this  t}ie  Defendant  having  made  a  bai'gain  with  the  original  land-  ment  m«de  out ; 
lord  for  an  enlargement  of  the  term,  and  hanng  ibine  difpute  -^-^hen  obtained 
with  the  Plaintiff  refpe6ling  certain  fixtures  which  the  Plaintiff's  of  tht  term  from 
undertenant  had  taken  off  the  nremifes,  refufed  to  pay  the  full  I^^^f*?*"*^ . 

1  \    t    ck'        n        y  landlord  and  r«« 

price  agreed  upon,  clamnng  to  make  a  <ieductJon  for  the  articles  fuied  to  accept 
token  away ;  and  alfo  declined  to  accept  an  alllgnmcnt  of  the  ^"  *f  *"™7uU 
term  from  the  Plaintiff,  alleging  that  it  was  rendered  unneceflary  price  agreed  on, 
by  his  fubfeqaent  bargain  with  the  original  landlord.     Upon  d^'^f'.?;''^^^^ 
this  the  Plaintiff  required  tliat  the  leafe  fliould  be  returned,  rent»av«d  fame 

fitturct.     Held 
that  B,  might 
infift  on  A,  accepting  the  aflignment,  and  xfter  demand  and  rcfufal  of  tha  leaff  night  raaiotaiatiovtrforiCk 

G  G  2  .  :  .  which 
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1 80 1.        which  was  rpfufed:    biit  no  demand  was  ever  made  of  the 
purchafe-money.     It  appearing  at  the  trial  before  ChambrcZ.  at 
V.  tlie  Sittings  after  laft  Eajler  Term,  tliat  the  Defendant  at  the 

Faamc  time  of  the  agreement  being  entered  into  with  the  Plaintiff  was 
aware  that  the  midcrtenant  was  to  take  away  the  fixtures  in  dif> 
pute,  but  that  the  Plaintiff  had  alfo  taken  away  fbme  articles  to 
which  he  had  no  right ;  the  Jury  dedu£led  the  aiuount  of  the 
latter  articles  from  the  price  agreed  upon,  and  found  a  verdid 
for  73/.  195. 

Clayton  Scijt.  now  moved  for  a  Rule,  calling  on  the  Plaintiff 
to  fliew  caufe  why  a  nonfuit  Ihould  not  be  entered,  contending^ 
that  under  the  circumftancds  pf  this  cafe  trover  was  not  main* 
tnim^ble,  for  that  the  Defendant  had  an  intereft  in  the  leafe,  and 
a  lien  upon  it ;  that  although  a  legal  alignment  of  the  leafe  had 
not  a6lually  been  made,  yet  that  a  court  of  equity  w"ould  hare 
enforced  the  Defendant's  title  to  it,  by  compelling  a  ipecific  per- 
formance of  the  agreement  between  tlie  paities ;  that  tfie  Defes* 
dant  therefore  having  an  equitable  title  io  the  leaie  could  not  be    , 
guilty  of  a  converfion  by  retaining  it ;  and  that  the  two  circom-    j 
fiances  which  are  neceffiiry  to  fupport  an  a6lion  of  trov»*  did  not 
concur  in  this  Plaintiff,  namely  the  right  of  property  and  the  right 
of  poffeffion.     Ho  cited  Gordon  v.  Harper^  7  Term  Rep.  9. 

But  tJie  Cow't  was  of  opinion  that  altliough  the  Defendant  ob 
payment  of  thepurchale  money  and  taking  an  aflignment  would 
be  entitled  to  retain  poflcllion  of  the  indenture  of  leafg,  vet  that 
the  Plaintiff  had  a  right  to  infift  upon  an  aiBgnnient  being  made 
out  widi  covemmts  to  proteft  himfelf,  and  that  therefore,  as  the 
Defendant  had  rel'ufed  to  accept  an  alBgnment  or  return  the 
leafe,  the  a6lion  of  trover  was  maintainable. 
*•  Clayton  took  nothing  by  his  motion. 


y^^r9th.  WaddingtCn  and  Others  v.  Bristow  and  Others 

♦.ftA^o5.  Executors  of  Simmons.  • 

tfij^if,  148. 

^AfU^iso,  AssuMPSTT.  The  declaration  ftated  that  the  teftator  in  Iiis  fife- 

a  Camp^s'ii*  time  was  poffeffed  of  twenty-two  acres  of  land,'  fitnate^  Ac 

A  written  agree-  on  which  faid  land  certain  hops  were  then  growing,  and  that  the 

oi\iUthehq)i  f*id  teftator  being  fo  pofleilfed  tliereof,  the  Pla]htifl&  beigaioefi 

whtcfaflullbe 

grown  upon  a  certain  number  of  acres  of  land,  to  be  delivered  in  pockets  at  a  certain  place,  cavct  kt 
given  hi  evidence  unlefs  ftamped  with  an  agreement  fl<imp  :  fuch  an  agreement  not  being  widun  tbe  a- 
ception  ia  the  23  G<9.3.  «.  58.  /.  4.  refpeding  agreemeoa  for  the  fide  of  gooia,  wares,  lad  iiiMiliiirffr^ 

XX  Or 
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fcft  and  agreed  to  buy  <^  thefaid  teftator,  and  the  faid  tcftator        1801. 
agreed  *  to  fell  to  the  faid  Plaintifis  all  the  hops  then  growing  on 


the  laid  land  at  the  rate  of  10/.  per.  hundred  weight,  to  be  there^  ^^nd'chhcTi  * 
fore  paid  by  the  Plaintiffs  to  the  fiiid  teflator^  and  to  be  delivered  v. 

in  pockets  by  the  faid  teftatot  to  the  Plaintifi  at  JV.  in  the  county     ,0*  oTheri. 
of  Kenti  and  in  confideration  thereof  and  alfo  in  oonfideration  J^  *  453  ] 
that  the  Plaintiffs  had  undertaken  to  accept  and  pay  for  the  hop»  , 

at  the  rate  aforefaid,  the  teflator  undertook  to  deliver  the  hops 
to  the  Plaintiffs  at  tlie  place  and  in  the  manner  afbre&id  in  a  - 
reafonable  time  next  afler  the  fame  fhould  be  pulled  and  gather- 
ed; that  the  hops  were  afleinvards  pulled  and  gathered  and  , 
amounted  to  two  hundred  weight,  and  that  although  a  reafon- 
able time  had  clapfed  and  the  Plaintiffs  were  willing  to  receive 
Vhcm,  yet  that  neither  the  teflator  nor  the  Defendants  had  deliver- 
ed them.  There  was  a  fecond  count  only  varying  from  the  firfl 
by  flating,  that  the  teflator  agreed  to  fell  to  the  Plaintiffs  all  the 
hops  then  growing  on  twenty-two  acres  of  land  of  the  teflator, 
without  fliying  where  the  land  was  fituate.  The  Defendants 
pleaded  the  general  ifTue. 

This  caufe  was  tried  before  Hotham  Baron,  at  tlie  Maid/lone , 
Spring  Affizes,  when  the  following  agreement  was  produced  on 
the  part  of  the  Plaintiffs :  *<  Agreed  this  1 3th  of  November  1 799 
to  give  the  undermentioned  gentlemen  at  the  rate  of  loL  per  100. 
weight,  for  the  quantities  of  hops  as  attached  to  their  refpe£Uve 
names,  to  be  in  pockets  and  delivered  at  Whitftable*    ^ 

(Signed)  Heiiry  Simmmons.  JVnt.  Francis^  all  his  growth 

Wm.  Francis^  &c.  &C,  a]K)ut  23  acres. 

(Here  followed    fevcral   otlief      Henry  Simmons^  do.  22. 
fignatures.)  (Here  followed  feveral  names 

with  their  refpeAive  quan- 
tities.) 
(Signed)  Sam,  Ferrand^  Waddington^  and  Co.** 

It  was  proved  that  it  was  cuftomary  in  Kent  for  purchafers  of 
hops  to  enter  into  agreements  while  tlie  hops  are  growing  for 
the  delivery  at  a  future  time,  and  that  when  no  particular  time^ 
i^  fpecificd  in  fuch  agreements  for  tlie  delivery,  it  is  underftood 
to  be  within  a  reafonable  tijne  after  the  hops  are  picked  and 
dried.  On  the  produ6lion  of  the  above  agreement  it  was^ 
objected  that  it  could  not  be  received  in  evidence  inafinuch  as 
Tf,  was  not  flamped,  and  tlie  learned  Judge  being  of  that  opi- 
nioiu  the  Plaintiffi  were  nonfuited. 

G  G  3  A  rule 
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A  rule  ni/i  for  fctting  afide  the  nonfuit  having  been  obtained 
in  tlie  couric  of  laft  term, 

Bunniiigton  Serjt*  was  proceeding  on  this  day  to  fliew  caufc^ 
contending  that  the  agreement  in  queftion  fell  within  the  words 
of  the  23  Geo,  3.  c.  58.^/r  i.  which  impofos  a  duty  upon  eveiy 
piece  of  paper  u}K)n  which  any  agreement  ihall  be  written,  whe- 
ther the  fame  fliall  be  Only  the  evidence  of  the  confrack,  or  obli- 
gatory  upon  the  parties  from  being  a  written  inftrument*  and 
that  it  did  not  fall  within  the  exception  in  the  4th  fc6lion  of  ihe 
fame  a6l  reipofting  agreements  made  for  or  rehiling  to  tlie  laic 
of  any  goods,  wares,  or  merchandifes ;  when  the  other  fide  was 
called  upon  by  the  Court  to  lupport  the  rule. 

Accoi'dingly  Shepherd  Serjt.  argued  that  the  ngreement  in 
queftion  fell  within  the  exception  in  the  4th  fcftion  of  the  aft: 
for  that  although  the  quantity  of  hops  to  be  delivered  was  mea- 
jfured  by  the  number  of  acres  in  the  poflcffion  of  the  Defendant's 
teftator,  yet  that  the  hoj)s  at  the  time  of  die  delivery  were  to 
be  in  the  condition  of  goods,  wares,  and  mercIiandUes ;  that 
this  cafe  was  not  like  an  agreement  for  the  fale  of  com  ^;stA' 
ing  on  the  ground  where  the  purchafer  is  to  reap  the  com,  fince 
the  fubje6l  matter  of  the  contraft  in  that  cafe  cannot  be  confi- 
dered  as  goods,  wares,  and  vueidiandifes,  at  the  time  when  it 
comes  into  the  poflcffion  of  the  purchafer,  whereas  in  the  prefent 
inftance  it  would  have  been  a  breach  of  the  contra  A,  if  the  fel- 
ler had  omitted  to  deliver  them  in  the  condition  of  goods,  ware% 
and  merchandifes,  that  is,  gathered,  dried,  and  pocketed ;  tha! 
the  circuraflance  of  the  agreement  being  made  before  the  goods 
were  in  ejffe^  could  not  take  it  out  of  the  exception,  for  that  if 
fiich  were  its  effeft,  every  agreement  to  deliver  any  article  of 
what  kind  foever  at  a  future  time,  where  the  article  is  not  in 
exiftence  at  the  time  of  die  contra6l,  mufl  alfo  be  deemed  not 
witliin  the  exceptions ;  as  if  a  wine-merchant  fhould  undertake 
to  deliver  a  certain  quantity  of  wine  in  the  enfuing  year  of  the 
vintage  of  the  current  yeai\ 

Lord  Alvanley  Ch.  J. — By  this  contra6l  the  Defendant's  tefta- 
tor undertook  to  fell  to  the  Plaintiffs  the  whole  produce  of  twentr- 
two  acres  in  his  poflcffion,  and  if  he  had  fold  one  bufhel  to  an? 
other  perfon  he  would  have  been  liable  to  an  aAion.  He  agreed 
to  fell  the  whole  produce  of  the  land  in  a  certain  flate :  the  firfl 
term  of  the  agreement  is,  that  he  will  fell  the  whole  produce  of  the 
land,  and  the  fecond,  that  it  fhall  be  in  a  certain  ftat^  at  the  time  cf 

*3  delircrn 


IN  THB  FORTY-FIUST  YeAR  OF  GEORGE  IJI.  455 

'delivery.     It  is  therefore  an  agreement  for  the  fide  of  goods,         1801. 
wares,  and  merchandife,  and  fomething  more.     I  think  the      ' 
agreement  is  not  within  the  exception  of  the  ftatute.  v     ^^  aJhew 

Heath  J. — It  appears  to  me  that  the  fubjeA-matter  of  this  v. 

agreement  muft  be  taken  with  reference  to  the  time  at  which  the     ,qj  othcn. 
contra6l  was  made.    Now  at  that  time  the  hops  did  not  exift  in 
the  ftatc  of  goods,  wares,  and  merchandife. 

RooKE  J. — The  obje6l  of  the  Legiflature  in  introducing  the 
exception  of  the  4th  fe6lion  was  to  prevent  the  duty  which  had 
been  impofed  by  the  ift  feflion  upon  all  agreements  generally 
from  impeding  ordinary  commercial  ti'anfaftions.  But  the  fub- 
jecl  of  the  prefent  agreement  is  a  fpeculative  bargain  relative  to 
things  not  in  effe  at  the  time  when  the  contra6l  was  made.  It 
does  not  appear  to  mc  therefore  to  fall  within  the  meaning  of 
the  exception. 

Chambre  J. — There  is  a  little,  ambiguity  in  the  terms  of  this 

agreement,  but  that  has  been  cleared  up  by  the  parol  teftimony. 

Indeed  the  declaration  puts  the  matter  beyond  all  doubt,  for  it 

ftates  the  contra6l  to  be  for  the  fpecific  produce  of  twenty-two 

acres  of  land  alleged  to  be  in  the  pofTeffion  of  the  vendor.  Now 

the  ftatute  only  exempts  contrails  for  the  falcof  goods,  wares,  and 

merchandifes.     But  this  contraA  gives  the  vendee  an  intereft  in 

the  whole  produce  of  that  part  of  the  vendor's  farm,  which  con- 

fifts  of  ho{)rgrounds.     If  the  vendor  had  grubbed  np  the  hops, 

or  had  refufed  to  gather  or  dry  them,  it  would  have  been  a 

breach  of  the  contra6l.    Though  I  admit  that  a  contraS  for  th« 

fale  of  fo  many  hops  as  twenty-two  acres  might  produce,  to  be 

delivered  at  a  diftant  day,  might  fiill  within  the  exemption  of 

the  aft,  notwithftanding  tlie  hopr  werejiot  intheftate  of  goods, 

wares  and  merchandifes,  at  the  time  of  the  contract  made,  yet 

I  cannot  think  the  prefent  agreement  witliin  that,  exemption, 

fince  it  gives  an  intereft  to  the  vendee  in  the  produce  of  the 

vendor's  land. 

Rule  difcharged.    . 


Ex  parte  Motley  et  Uxor.  jMtiixh. 

J  J T' ILL  JAMS  Serjt.  applied  to  the  Couit  to  amend  a  fine  by  alter-  ^«  Court  re- 
'  ^  ingtliefurnamesoftheDeforciantsinthewritsofcovenantand  afine,pji^" 
dediraus  poteftatem,  and  in  tlie  praecipe  and  concord  acknowledged  ^^^  y**f*  ***^^» 

furnames  of  the 
Deforciants,  though  it  was  fworn  that  a  irronj  name  had  been  mfened  by  miftake. 

Oft  4  by 
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1 8oi«       by  them,  and  at  the  feveral  offices  through  which  they  had  pai&i 

'     ■     from  Wood  to  Motley;  aiid  that  the  chirographer  ihould  be  or- 

liioTkET       dered  to  deliver  up  fuch  writs,  ^r.  for  the  above  purpofc.     He 

et  Ux.  made  this  application  upon  an  affidavit  of  the  attorney  who  was 
emploj'ed  to  pafs  the  fine  in  the  year  1 7989  and  of  the  Deforciants 
themfclves,  the  fprmcr  of  whom  ftated,  that  at  the  time  he  was 
employed  to  pafe  the  fine,  and  through  the  whole  of  the  tranf- 
a£iion,  he  underftood  the  names  of  the  Deforciants  to  be  Hhod, 
and  accordingly  inferted  that  name  inftcad  of  MoUej/,  which  he 
now  found  to  be  their  real  names,  in  the  writ  of  covenxmt,  and 
that  they  being  illiterate  pcrfons  only  put  their  mark,  and  did 
not  diicover  the  miilatc;  and  the  Deforciants  ftated  that  the 
fine  was  read  over  to  them,  and  tliey  underftood  it,  but  did  not 
difcover  the  miftake  which  had  been  made  with  rcipeA  to  didr 
names. 

Lord  Alvanley  Ch.  J. — This  is  an  application  to  amend  a 
fine,  by  inierting  tiie  names  of  Motley  and  wife  inftead  of  WoU 
and  wife.  It  is  not  fwom  that  the  parties  at  die  time  the  fine 
was  pafled  were  as  well  known  by  one  name  as  the  other,  or 
even  that  they  were  known  by  the  name  of  Wood  at  oil ;  and  we 

'  are  defired  to  make  the  amendment  without  any  reaibn  given 

why  one  name  was  put  for  the  other.  The  coniequences  of  ibdi 
an  amendment  muft  be  obvious  to  every  body.  Suppofe  an 
ge£lment  brought,  and  a  fearch  made  for  a  fine  and  none  found; 
and  then  when  the  parties  come  to  a  trial  a  fine  is  produced 
which  efcaped  the  fearch,  becaufe  the  name  has  been  changed. 
Theiie  amendments  ought  not  to  be  made,  except  in  cafes  where 
the  alteration  is  of  fuch  a  nature  as  that  no  pne  can  be  miiled 
by  it  Indeed  I  will  go  further  and  fay,  that  if  the  Court  of 
Common  Pleas  had  allowed  fiich  an  amendment  as  is  now  applied 
for,  I,  as  Mailer  of  the  Rolls,  would  not  have  granted  a  new 
writ  of  covenant. 

The  other  Judges  concurring, 
Williams  took  nothing  by  his  motion,  {a) 

{a)  Vide  Crofs  v.  /*r<ii,<i,i/f,voLi.p.i^;7.  JM'ub.  T,  Kt^\  24,  D^rxfe  v.  Utydy  wf. 

and  the  cafes  there  cited :  alfo  Pcarfon  Micb.  T,  Nov*  26.   end  AfUianh  ▼.  J*- 

V.  Pearfon^  I  H.  Bl.  73.   Wynne  v.  IVymne^  life  fC'itid,  Hi  J,  in  nttes. 
7  Med.  49a.  506.    WtecUr  v.  Htll.pojk 
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Jmme  XftUl. 


Mills  and  Others  v.  Ball.  Isf^FuiL 

471. 

/'Phis  was  an  a6lion  of  trover  for  one  calk  of  madder  and  one  A,  living  at  JV. 
cheft  of  indigo;  to  which  the  Defendant  pleaded  the  general  oHerST^fof 
iflue.    The  caufe  came  on  to  be  tried  before  Lord  Eldon  Ch.  J.  B,  m  LmJm, 
at  the  Sittings  at  GtuldhaU  after  laft  Hilary  Term,  when  a  ver-  j,y  ^^^^  ^  -  £^^^ 
di6l  was  entered  for  the  Pkintifis  with  iiiL  75.  3d.  damages,  *^*^^^^^J^ 
and  405.  cofts,  fubjcA  to  the  opinion  of  this  Court  upon  the  fol-  i^ijg  thereof.  On 
lowinff  cafe:  Jofias  Gard  a  trader  of  Nmih  Tawton^  in  the  their arriYal it 
county  ot  Devon^  about  twenty-five  miles  from  Exeter^  on  tne  delivered  to  c. 
4th  of  July  1 799,  by  letter  to  the  Plaintiffs,  who  were  dry-Ialters  J^^^^J^^f^^^ 
in  London^  ordered  the  goods  which  were  the  fubje6l  qf  this  ac-  ihem  on-^.'s  ac- 
tion to  be  fent  to  him.     The  Plaintiffs  accordingly  on  the  6th  ^^^V]^^  Jjjf 
oijxdy  1 799  fent  the  goods  which  were  of  tlie  value  of  1 1 1  /.  75. 3(/.  charges ;  after 
by  the  fliip  Lively^  configned  to  Gard^  and  fent  a  letter  of  ^-  ^'^"^'^]'^^ 
vice  to  him  inclofing  the  invoice,  dated  the  6th  ofjtdy  1799,  forming  that  in 
which  letter  Gard  received  in  courfe ;  and  the  goods  ou  their  J|^°|5uiM  bei^ 
arrival  at  Exeter  were  delivered  to  the  Defendant,  who  was  a  deranged  he 
wharfinger  there,  and  received  them  on  Gard's  account,  and  paid  jhrgoJda!  and 
the  freight  and  charges  with  which  he  debited  Gard^  and  if  any  telling  him  that 
accident  had  happened  to  the  goods  before  the  receipt  of  the  £*J^,^7at*thia 
following  letter  the  Plaintiffs  would  have  called  on  Gard  for  pay-  t«me  A.  bad 
/inent.  On  the  1 6th  September  1 799,  fbon  after  their  arrival,  Gard  ^^  ^f  ^ank- 
•wrote  the  followinff  letter  to  the  Plaintiffs  Mefli's.  Stnit/h  Mills^  '"pcy»  »i»n 

witich  lie  was 

Berketty  and  Co.  Northta'SDton^  i6th  September  1799.    "  Sirs,— r  afterwarda  dc- 
As  fome  difagreeable matters  have  recently  taken  place  in  my  ci''*** •bank- 
concerns,  I  have  thought  proper  to  leave  the  madder  and  Eqft  plied  to  c.for 
India  indigo  which  I  lately  gave  you  an  order  for  on  your  account.  J^fd^^J'wI^fh^ 
It  is  arrived  lafe  niJExcter^  fo  you  will  pleafe  to  fell  the  fame  to  freight  and 
any  of  your  correfpondents  there,  as  I  would  wifli  to  do  by  you  ™^^h|^57 
as  I  would  wi(h  to  have  done  by  myfelf.     I  am  very  truly,  Sirs,  pmmifed  not  to 
your  obedient  fervant,  Jofias  Gard.     The  goods  are  at  the  ^f^^^^^'^ 
Tfharfingers'  office,  marked  Lively^  IL  Matha."  In  confequence  but  afterwards 
of  this   letter  the  Plaintiffs  wrote  to  their  agent  at  Exeter  to  ^^  ^i,*  am^^ 
ftop  the  goods  in  the  polfeffion  of  the  Defendant,  and  on  the  of  ^.though  in- 
20th  of  September  the  Plaintiffs*  agent  went  to  the  Defendant,  h^S  ift,^t 
in  whofe  wareboufe  the  iroods  then  were,  and  tendered  him  ^.ha4  aright  to 

°  ftop  the  goods 

in  the  hands  of , 
C  ;  and  adi/i  that  he  might  maintain  trover  for  tbem  againft  C. 

his 
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1 80 1.        his  freight  and  charges  and  demanded  the  goods  on  the  bdialf  of 
the  Plaintiffs.     The  Defendant  faid  (as  the  faA  was)  that  fome 

Othcii        ^^  Gard's  creditors  had  been  there  before  to  demand  them,  but 
V.  he  had  refufcd  to  deliver  them,  hearing  that  Gard  had  flopped 

payment.  He  then  promifcd  not  to  deliver  them  out  of  his  cuC- 
tody  till  he  was  certain  of  a  fafe  delivery.  On  the  2d  of  O6iober 
the  demand  was  repeated  by  the  Plaintiffs'  agent  and  a  bond  of 
indenmity  lefl  with  the  Defendant  to  indemnify  him  againft  any 
claim  that  might  be  made  from  any  other  perfbn.  On  the  23d 
of  September  a  commifBon  of  bankiiipt  iflucd  againfl  Gard^  who 
was  fubje£l  to  the  bankrupt  laws,  indebted  to  the  petitioning 
creditors  in  a  fum  fuflicient  to  fupport  the  commiffion,  and  had 
committed  an  a6l  of  bankruptcy  on  the  8th  of  Stjytember  1799. 
On  the  I  ft  of  OSiober  1799  he  was  duly  declared  a  bankrupt, 
and  on  the  19th  of  OSlober  1799  affignees  of  his  effe^  and 
cftate  were  duly  chofcn  and  an  affigmnent  executed.  On  the 
3d  of  Naoemberthc  Defendant  delivered  tlie  goods  to  the  aiSgnees, 
who  fold  them  for  103/.  75.;  the  charges  amounted  to  3/.  191. 
The  queflions  for  the  opinion  of  the  Court  were,  whether  the 
Plaintiffs  were  entitled  to  recover  ?  and  if  they  were,  what  da- 
mages? whether  iii/,  75.  3d  or  103/.  75.,  or  99/.  175.  ?  If  the 
Court  fhould  be  of  opinion  with  the  Plaintiffs,  the  verdifl  to 
fland  for  fuch  fum  as  they  fhould  direft ;  if  for  the  Defendant, 
a  nonfuit  to  be  entered. 

Bfjl  Seijt  for  the  Plaintiffs.  The  queflion  is,  whether  the 
Plaintiffs  under  the  circumftances  of  this  cafe  were  entidcd  to 
ftop  the  good^  in  tranfitu  ?  The  general  rule  is,  that  where  the 
vendee  becomes  infolvent  the  vendor  has  a  right  to  ftop  the  goods 
at  any  time  before  they  come  into  the  a6lual  poffefCon  of  the 
vendee.  In  lAckbmTcm  v.  Mafon^  2  Term  Rep,  7 1 .  Mr.  Juflioe 
Afhkurfl  fays,  "  where  the  delivery  is  to  be  at  a  diftant  place,  as 
between  the  vendor  and  vendee,  the  contraft  is  ambulatorv  till 
delivery,  and  therefore  in  cafe  of  the  infolvcncy  of  the  vendee  in 
the  mean  time,  the  vendor  may  ftop  the  goods  in  tranfitu^  Now 
at  the  time  when  thefe  goods  were  demanded  by  the  Plaintiffi^ 
they  had  not  arrived  at  their  journey's  end ;  for  they  had  only 
reached  Exeter^  and  were  to  be  carried  on  from  thence,  and  de- 
livered to  the  vendee  at  Vforth  Ta'wton.  The  cafe  of  IJodfon  v. 
Lot/i  7  TermRep.  440.  is  a  decided  authority  in  the  PlaintiflTs  &- 
▼our.  Indeed  that  cafe  is  much  ftronger  than  the  prefent,  fince the 
initials  of  the  vendee  bad  been  marked  upon  the  articles  in  dii- 

pate 
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pute  previous  to  the  ftoppage  in  tranfitt^  and  they  were  delivered  to        1 8o  i  • 
acarrier  nominated  by  thevendee:  neither  of  which  drcumftances      "J  " 

occur  in  this  cafe.  So  in  the  cafe  of  Stokes  v.  La  Riviere,  cited  Otben 
3  Term  Hep.  466.  and  7  Term  Rep.  443.  the  goods  were  fent  by 
the  particular  conveyance  appointed  by  the  confignce :  and  in 
Ilutiter  V.  Beal,  cited  3  Term  Rep.  466.  the  goods  in  queflibn 
were  fcnt  to  the  Defendant,  who  was  an  innkeeper,  dire6led  to  the 
coniignees,  and  wliile  in  his  hands  he  received  dire6iions  from 
the  confignees  to  fliip  tliem,  an<J  was  only  prevented  from  fo  do- 
ing becauie  he  arrived  too  late  at  the  quay  with  the  goods ;  yet 
in  both  thefe  cafes  the  confignees  were  held  entitled  to  flop  the 
goods  in  tran/itu.  And  in  Hunt  w  Ward,  cited  3  Term  Rep.  467 ^ 
where  goods  were  fent  by  order  of  the  vendor  to  a  packer,  the 
packer  was  confidered  as  a  middle  man,  tind  the  vendor  was  held 
to  have  a  right  to  flop  the  gck)ds.  If  the  Court  fliould  be  of 
opinion  that  the  Plaintiff  are  entitled  to  fucceed,  the  only  re- 
znaiuing  queflion  will  be,  what  damages  the  Plaintifis  fhall 
recover?  Whether  ml.  75.  3<7.  the  value  of  the  goodsi 
103/.  75.  the  fum  for  which  they  were  fold,  or  99/.  175.  the 
ium  for  wliich  they  fold  after  dedu6ling  the  charges  ? 

Here  the  Court  exprefled  themfelves  clearly  of  opinion  that 
tie  Plaintiffs  were  only  entitled  to  the  fmaller  fum. 

Shepherd  Seijt.  contra.  The  letter  of  the  i6th  bi  September 
1 799,  being  written  to  the  Plaintiffs  by  the  bankrupt  afler  the 
a£l  of  bankruptcy,  can  have  no  ef{e6l  in  the  cafe,  as  it  cannot 
operate  to  rcfcind  the  contra£l.  Barnes  v.  Freeland,  6  Term 
.Rep.  So.  Smith  v.  Field,  5  Term  Rep.  402.  in  which  latter  caf« 
the  Court,  referring  to  a  cafe  otSaltev.  Field,  5  Term  Rep.  21  !• 
take  the  diflin^on  that  thoqgh  before  the  a£l  of  bankruptcy 
the  vendee  may  refcind  the  contra£l,  yet  that  afler  that  time  he 
cannot.  The  principal  qucflions  therefore  in  this  cafe  are, 
whether  the  claim  made  amomited  to  a  floppage^  and  whether 
at  the  time  they  were  claimed  they  were  fliU  in  tranfitu  ?  It  vk 
true  that  the  do£trine  laid  down  by  Lord  Hardwicke  in  Snee  v. 
JPrefcot,  I  Atk.  250.  "  that  2l  confignor  may  get  the  goods  back 
again  by  any  means  provided  he  does  not  fleal  them,"  is  very 
ilrong.  But  in  that  cafe  as  well  as  in  all  the  cafes  fince,  in  which 
that  do£lrine  has  been  recognifed,  the  goods  have  been  aAually 
ieized  by  the  confignor  before  they  have  come  into  the  pofieffion 
of  tlie  <H>n£gnee;  whereas  ia  this  caie  the  vendor  waanot  able 

tp 
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1 80 1 .        to  get  them  out  of  the  wharfinger*s  hands  into  his  own  pofleffiofi# 
and  is  now  claiming  to  have  a  right  of  a£iion  againft  the  whi^ 


^iheVf        finger  for  not  delivering  them.     Had  the  wharfinger  delivered 
V.  the  gootls  to  the  Plaintiffs  on  their  demand,  perhaps  they  would 

^^^'  have  been  entitled  to  retain  them ;  but  Lord  JEldofiy  when  this 
caufe  was  tried,  feemed  to  entertain  fome  doubt  as  to  fhcir  rig^t 
to  fue  tlie  wharfinger.  Though  if  the  Plaintifls  had  put  their 
mark  upon  the  goods  wliile  in  the  warehoufe  of  the  wharfinger, 
or  if  the  wharfinger  had  agreed  to  hold  them  for  the  Plaintifils, 
fuch  circumftances  might  have  amounted  to  a  ftoppage ;  ftill  it 
may  be  very  queftionable  whether  a  mere  notice  to  the  whar- 
finger of  a  right  to  the  goods  is  tantamount  to  a  ftoppage.  In 
confidcring  whether  the  goods  were  in  iranfitu  at  the  time  the 
notice  was  delivered  to  tlie  wharfinger,  it  may  be  obferVed  that 
in  all  the  cafes  on  this  fubjeA  exprefiions  have  been  uied  which 
rauft  be  deemed  figurative ;  fuch  as  that  the  goods  muft  hate 
come  to  the  "  corporal  touch"  of  the  configffee,  which  Lord 
Kenxfon  in  EUU  v.  Hunt.  3  Term  Bep.  468.  allows  to  be  a  figu- 
rative exprellion,  and  that  they  muft  have  come  ^<  to  their 
journey's  end,"  which  if  ftri6lly  true  would  do  away  the  autbo* 
rity  of  Ellis  y.  Hutit.  Now  here  tlie  wharfinger  muft  be  deemed 
the  agent  of  the  bankrupt,  fince  he  recciived  the  goods  on  his 
account  and  debited  him  with  the  freight  and  charges. 

Lord  Alvanley  Ch.  J.  The  cafe  before  the  Court  is  (hoitlj 
this.  Gard  being  a  trader  at  North  Tawtorij  gives  orders  to  the 
Plaintiffs  to  fend  the  goods  in  queftion  to  him  from  Landofi^  bat 
does  not  direA  that  they  fliall  be  fent  by  any  particular  fhip;  his 
orders  were,  that  they  (hould  be  fent  to  Exeter  to  be  forwarded 
to  him  at  North  Tawtotu  "^They  were  accordingly  fliipped,  arriTcd 
at  Exeter^  and  were  put  into  the  hands  of  a  wharfinger  to  be  for- 
warded-to  thcir4oumejr's  end.  In  the  books  of  the  wharfinger 
they  w6re  put  to  the  atoount  of  Gard  as  the  perfon  to  whom  they 
were  direfted,  and  he  wa§  Corifldered  a^  the  wharfinger's  pay- 
mafter.  In  this  ftate  of  things  the  letter  of  the  1 6th  September  ws$ 
received  by  the  Plaintiffk,  the  meaning  of  which  I  take  to  be  thi*; 
the  vendee  lays,  **  my  fituation  is  fuch  that  I  mil  not  receive  the 
goods,  and  you  may  take  them  back  again  if  you  think  proper/ 
The  Plaintiffs  immediately  on  the  receipt  ofthis  letter  fent  to  the 
wharfingerand  forbade  him todeliver  them  accoixHng tothediiw- 
tion.  The  wharfinger  promifed  not  to  deliver  them  till  hecouH 
do  fo  with  fufety,  notwithftanding  which  h«  after\%'ards  delivered 

them 
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them  to  the  affignees  oiGttrd.     The  queftion  is,  whether  the        x8oi« 

iroods  in  the  hands  of  the  wharfinger  were  in  fuch  a  fituation  "  ■ 

that  the  vendors  could  flop  them  ?     The  cafes  cited  for  the        oth^ 

Plaintiffs  have  eftabliihed  thkt  where  there  is  a  contrail  for  the  'v- 

ialc  of  goods,  and  a  delivery  has  been  made  to  a  middle  man,  ^^^' 

who  is  merely  the  vehicle  between  the  buyer  and  feller,  the  latter, 

in  cafe  of  the  infblvency  of  the  former,  may  flop  them  at  any 

time  before  they  have   arrived  in  fuch  a  flate  as  to  be  in  the 

aflual  or  conflru6livepofleffion  of  the  buyer.  The  only  queflion 

ift,  whetlier  thefe  goods  are  to  be  confidered  as  having  been  in 

the  hands  of  a  middle  man,  or  as  having  been  taken  in  the  pof» 

feflion  of  the  perfbn  for  whom  thev  were  ultimately  intended  ? 

If  in  the  courfe  of  the  conveyance  of  the  goods  from  the  vendor 

to  the  vendee,  the  latter-be  allowed  to  exercife  any  a6k  of  own- 

<?r{hip  over  them,  he  thereby  reduces  the  goods  into  pofTefiiou; 

and  puts  an  end  to  tlie  vendor'«  right  to  flop  them.    So,  though 

it  has  been  faid  that  the  ri^t  of  floppage  continues  until  the 

goods  have  arrived  at  their  journey's  end,  yet  if  the  vendee  meet 

them  upon  the  road  and  take  them  into  his  own  poflefiion,  the  ' 

goods  will  theji  have  arrived  at  their  journey's  end  with  rieference  - 

to  die  right  of  floppage  (a).     I  am  of  opinion  that  the  wharfiiH 

ger  in  this  ^afe  not  having  been  particularly  employed  by  the 

vendee,  is  to  be  confidered  as  a  middle  man.   And  it  has  almofl 

been  admitted  in  the  argumcmt,   that  ^if  the  Plaintifis  could 

liave  got  the  goods   into    their  poflemon  they  would  have 

had  a  right  to  k^  ^em.     But  then  another  queflion  arifes, 

viz.  admittiiig  that  the  Plaintiffi  would  have  had  a  right  to 


(«)  But  in  a  cafe  of  V»lji  ir.  Ptwrnall  and  out  of  the  port  fcom  whence  flie  had  been 

anmher,  i.  Efp.  N.P.Caf.  24a  where  a  coniigned,  and  that  that  (hould  dhreft  the 

cargo  coniigned  to  a  perfon   at  Liverpool  property    out  of  the  configoor  and  vcft 

wai  on  the  arrival  of  the  fliip  there  takes  h  in  hUnCclf ;  which  was  a  pofition  not  to 

pofledion  of  by  the  aflignees  of  the  con.  be  fopported,  as  there  would  then  be  no 

Cgnee  who  had  become  bankrupt ;  and  thp  pofliMnty  of  any  fto2**,>age  m  iranpiu  at  alL*' 

ihip  was  afterwards  obliged  to  perform  It  is  added  in  the  repon,  that  the  Court  of 

quarantine,  and    during  that    quarantine  King*  Bemcb  on  a  motion  for  a  new  trial, 

^ascUimed  by  the  confignor,  Lord  Kehyom  connrmed  the  opinion  delivered  by  Lord 

is  reported  to  have  ruled  that  the  confignor  Kenyw  at  A^i^  Priut^^-Qju^e^  whether 

had  a  right  to  the  goods,  faying  that  "  in  there  be  any  dillinfiion  between  carriage 

order  to  give  the  coniignce  a  right  to  claim  by  fea  and  carriage  by  land  upon  this  noint : 

bv  virtue  of  pofleinon,  it  (hould  be  a  pof.  for  it  may  be  obferved  that  in  the  nrnier 

feiCon  obtained  by  the  conHgnees  on  the  cafe  the  mailer  by  figning  the  bill  of  bding 

comvletion  of  the  voyage ;  thtt  the   cafe  agrees  with   the  coniignor  to  deliver  the 

put  by  the  Defendant's  counfel,  that  the  goods  at  the  deftined  port ;  whereas  in  the 

/coniignce   bad  «  right  to  go  out  to  fea  Uttei,  no  fuch  eapre(s  agreement  is  en- 

to  meet  the  n-ip  could  not  be  fupported,  as  tered  into   hreweeiT  the  Yendor  and   tb« 

k  might  go  the  length  of  dying  that  the  jurrier. 
ppoiignee  might  meet  the  veOTtfl  coming 

retain 
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1 80 1.       retain  the  goods  had  they  got  them  into  their  own  poifleffioi^ 
whether  they  have  any  right  of  a6iion  to  recover  them  out  of  the 


Ball. 


**Other?       hands  of  the  middle  man  ?  I  am  very  far  from  wifhing  that  it 
V.  ihould  be  underilood  that  an  a£lion  may  be  brought  by  the  per- 

fon  entitled  to  flop  the  goods  againfl  any  carrier,  who  after  no- 
tice to  retain  the  goods  delivers  tliem  to  the  perfbn  to  whom 
they  were  originally  configned :  fuch  a  rule  would  be  highly 
oppreflive  to  carriers.  A  carrier  knows  nothing  of  the  vendor. 
In  the  cafe  of  a  conveyance  by  fliip,  the  matter  figns  a  bill  of 
lading  by  which  he  engages  to  deliver  the  goods  to  the  confignee 
or  his  order :  and  if  he  deliver  them  accordingly  it  can  hardly 
be  fuppofed  that  he  thereby  fubje6is  himfelf  to  an  a6Uon,  be* 
cauie  die  vendor  has  a  right  to  flop  the  goods  in  tranfitu  (a).  In 
the  prefcnt  c^fe,  however,  full  notice  was'giveu  to  the  wharfinger 
by  the  conHgnor,  and  no  demand  was  made  on  the  part  of  the 
original  coniignec.  The  confignor  by  letter  demanded  pof> 
ieflion;  and  the  wharfinger  admitted  himfelf  to  be  in  the  nature 
of  a  ftakeholder  bound  to  deliver  according  to  the  right.  Without 
determining  therefore  whether  tlie  wharfinger  would  have  been 
liable  without  notice,  or  even  after  notice,  fuppofing  no  under^ 
taking  to  have  been  made  by  him,  I  think  it  clear  that  the  De- 
fendant in  this  cafe  having  undertaken  "  not  to  deliver  the  goods 
out  of  his  cuftody  till  he  was  certain  of  a  isife  delivery,"  is 
anfwerable  to  the  Plaintiff'. 

Heath  J.  I  am  of  the  fame  opinion.  Tlie  general  rule  of 
law  is  admitted  on  all  hands.  The  only  point  in  this  cafe  de- 
pends upon  the  application  of  that  rule  to  the  fa6ls.  TTie 
qucftion  therefore  is,  whether  thele  goods  in  point  of  fa6l  were 
Hopped  i?i  trarifitu  ?  Here  there  certainly  was  no  corporal 
touch ;  but  that  took  place  which  was  equivalent  to  it.  The 
Plaintiffs  gave  notice  to  the  wharfinger  and  demanded  the  goods 
as  their  property :  and  the  wharfinger  undertook  not  to  deliver 
them  till  he  was  certain  of  a  fafe  delivery.  It  is  iinneceflary 
therefore  to  confider  whether  without  fuch  undertakinff  the 
Defendant  would  have  been  liable.  Whenever  that  cafe 
occurs  it  will  receive  due  confideration  from  the  Court.  In 
this  cafe  doubts  have  arifen  with  fbme  of  the  Court  refpefUng 
the  efiFe£l  of  the  letter  of  the  1 6th  of  September.  It  appears 
to   me  however  that   it   will   not  vary  the    Plaintifls*  rigbt 

(a)  In  Fearon  v.  Bontursy  i  H  St  364.     different  ferfons,  thz  captain  is  difduuf^ 
itt  noiij,  it   was  held  by  L^Ch.  J.  that     by  a  delivery  to  either  of  th«  coofigoees. 
where  feveral  bills  of  lading  are  indorsed  to 

In 
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In  Berwick  y.  At Jcyn.  i  Sir.  165.  the  refufal  by  the  bankrupt  to        1801. 

receive  the  property  feems  to  have  been  confidered  meritorious. 

So  I  think  that  the  condu6l  of  the  bankrupts  in  this  cafe  was      ^oiers 

commeiidablc. 

RooKE  J.  In  this  cafe  there  is  no  dilpute  refpefting  the  rule 
of  law.  The  only  difficulty  arifes  upon  the  application  of  the 
fa6ls  to  the  law.  It  is  agreed  that  a  contra6l  once  completely 
executod  cannot  be  refcinded.  If  therefore  the  goods  had  got 
into  the  hands  of  the  confignee,  there  i^  no  doubt  that  he  would 
have  b( .  n  prccludv^d  from  giving  a  preference  to  any  one.  But 
whiL^  the  goods  are  in  tranfitu  they  may  be  flopped.  Then  can 
there  be  any  doubt  whether  thefe  goods  were  in  tranfilu  or  not? 
Tlie  configricos  did  nothing  to  take  pofTcffion  of  the  goods  while 
they  remained  with  the  whar&iger  before  the  Plaintiff?  made 
their  claim.  That  claim  was  made  in  confequence  of  infon- 
mation  (which  appears  to  me  to  have  been  very  proper)  that 
circumdances  had  arifen  in  the  afiairs  of  the  confignees 
which  made  it  improper  for  them  to  receive  the  goods.  In 
what  manner  that  information  was  obtained  can  make  no 
difference  in  the  cafe.  The  honefly  of  the  confignees  ought 
not  to  prejudice  the  Plaintiff's  right.  .  If  indeed  the  confignees 
after  getting  the  goods  into  their  hands  had  given  them  up,  the 
cafe  would  have  been  very  different:  but  here  the  information 
was  given  while  the  goods  were  in  tranfitu.  I  do  not  meddle 
with  the  queflion  how  hx  an  a6lion  might  be  maintained  againft 
a  carrier  upon  a  bare  notice  not  to  deliver ;  but  I  do  not  fay  that 
iuch  an  a6lion  might  not  be  maintained. 

Chambre  J.  The  ifl  qiieftion  is,  whether  thefe  goods  were 
in  tranfitu  at  the  time  they  were  claimed  by  the  Plaintiffs  ?  The 
goods  were  dire6led  to  be  fent  to  l^orth  Tansston  where  the 
bankrupt  lived,  and  having  been  carried  as  far  as  they  could  go 
by  water  they  were  delivered  to  a  wharfmger  to  be  forwarded 
to  the  bankrupt.  While  they  were  with  the  wharfinger  the  de^ 
jnand  was  made,  no  aft  having  been  done  to  fliorten  the  journey. 
We  cannot,  therefore,  without  overturning  all  the  cafes,  fay  the 
goods  were  not  in  tranfitu.  The  fecond  objeftion  is,  that  in  order 
to  entitle  the  Plaintiffs  to  this  adion,  they  fhould  have  been  taken 
a6lual  pofTeflion  of  by  the  Plaintiffs,  either  by  corporal  touch,  or 
ibmething  equivalent  thereto.  The  firfl  deli  very  to  the  carrier  vefls 
the  property  in  the  vendee,  but  the  property  fo  vefled  is  a  defea- 
fibleproperty,aiidmaybe  defeated  by  the  infblvency  of  thevendee. 

•     Whaa 
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When  therefore  the  vendor,  having  notice  of  fuch  iniblvenef, 
makes  a  demand  upon  the  perfbn  in  whofc  cuftody  the  goods 
are,  he  thereby  defeats  the  contra£t.  If  this  were  not  the 
cafe,  the .  carrier  would  have  it  in  his  power  to  decide  between 
the  vendor  and  the  affignees  of  the  buikrupt.  In  the  prefeot 
cafe  there  can  be  no  doubt  of  a  converfion  having  taken  place. 
Cafes  of  difficulty  may  indeed  arife;  as  if  a  carrier  upon  rei- 
fonable  donbt  fhould  refufe  to  deliver  up  the  goods  without 
further  authority,  or  until  tlie  circumflances  of  the  cafe  are 
afcertained  {a) :  for  a  demand  and  refufal  do  not  always  con- 
flitute  a  converfion  {b) ;  there  are  many  cafes  to  the  contraij. 
But  here  there  was  an  a£lual  converfion,  the  Defendant  haying 
delivered  the  goods  contrary  to  his  own  imdertaldng.  There 
is  another  point  however  upon  which  I  hav^  entertained  fbme 
doubt.  Tlie  vendor  did  not  get  pofleflion  of  thefe  goods  by  \m 
own  diligence  and  care,  or  in  confequence  of  cafiial  inibr> 
mation ;  but  through  the  intervention  of  the  bankrupt  himfelf 
eight  days  afier  the  aSt  of  bankruptcy  committed*  That  d^ 
cumflance  raifed  fbme  doubt  in  my  mind ;  fince  it  appeared 
that  the  bankrupt  had  thereby  given  a  preference  to  the  Plain- 
tifis  over  the  reft  of  his  creditors.  But  ftill  upon  the  wfade  I 
am  inclined  to  agree  with  the  reft  of  the  Court.  I  am  not  find 
of  multiplying  fmall  diftin^ons,  and  think  that  too  many  hait 
been  already  taken :  and  the  general  inconvenience  will  not  be 
very  great,  fincc  many  cafes  of  tliis  kind  are  not  likely  to  arif^ 
It  feems  indeed  that  there  wilj  be  a  certain  degree  of  diicretiai 
vefled  in  the  bankrupt,  fince  he  will  be  empowered  to  aooqil 
goods  which  are  coming  to  him  fi^om  one  confignee,  and  to  ghe 
notice  to  another  confignee  to  ftop  them  in  tranfiHu  But  as  do 
fraud  appears  to  have  been  committed  on  the  part  of  the  Fhin* 
tifis  in  this  cafe,  I  am  indin^  on  this  point,  as  well  as  die 
odiers,  though  not  without  fome  doubt,  to  concur  with  die  rA 
of  the  Court. 

Per  Curiam^  Let  the  verdi£i  be  entered  for  the  Plaintifi  for 
99/.  175. 


(a)  If  a  perfon  finds  my  goods  and  I  de« 
tnand  them,  and  be  anfwers  that  he  knows 
not  whether  I  am  the  true  oiwner  or  not, 
and  therefore  refufes  to  delhrer  them,  this 
is  not  to  be  deemed  a  converfion  to  his 
own  ufe,  ts  be  keeps  them  for  the  owner. 
Dia,  Ptr  Cdu  Ch.  J.  ft  Balfir.  311.  The 
fame  do^ine  is  laid  down  hy  Lord  Ximyom^ 
in  SoUimm  v.  Dmwet^  x  Efp,  N.  P.  Caf, 
93.    9»t  ia  this  ca(e  it  was  dear  that  the 


demand  was  made  by  a  third  pexiba^  M^ 
by » but  on  the  behalf  of  the  owacr. 

(i)  Via.  Fer  IxNTd  Mmm^uid^  S*^ 
1143.  And  indeed  if  demaad  and  rrfd^ 
on)y  be  found  upon  m  fpecial  isidft  ^ 
ihaU  not  be  adindgcd  m  cMHii>^ 
zoCo.  S7-  'KM.  xSy.  XMrnLuS-  ^ 
alfo  £t{s  V.  J9hmfim^  5  Bwrr.  «8s^  •* 
5y«d:r  T.  ir«y,  4  Tbar  i?^.  160. 
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GovETT  V.  Johnson  and  Another.  7i«/i7th. 

Tens  and  Bayley  Serjts.  were  to  have  fhewn  caufe  againil  flay-  when  two  only 
ing  proceedings  upon  the  bail-bond'in  this  cafe  on  the  ufual  **^*»'««  jow' 

o  1  o      1  contra«ort  ars 

terms,  but  faid  they  ibould  content  themfelves  with  infifting  fu?d,the  Court 
axraioft  the  Defendants  beini?  allowed  to  plead  in  abatement  that  ^P^^  ^'7  P*?- 

^  «,..®  rv/»  ceedingjuponih* 

two  only  out  of  three  joint-contraftors  were  fued ;  and  to  fhew  bail-bond,  unlefi 
that  they  ought  to  be  reftrained  from  fo  pleading,  they  cited  '^y,u„'i*^'S[*e" 
2  Salk.  519.  Axion,  as  dire6\ly  in  point.  nottopleadin 

Bejl  and  Onflcrm  Serjts.  contended,  that  the  plea  that  other  =^^»«°«»»- 
joint-contra6lor8  were  not  fued  was  not  a  mere  dilatory  plea, 
and  therefore  the  Court  would  not  impofe  fuch  a  reftri^on  as 
the  Plaintiff  required. 

But  The  Cow't  laid  they  thought  it  a  very  reaibnable  reftrio 
lion,  and  that  they  would  notftay  the  proceedings  on  the  bail-bond 
togivetbeDefendimts  an  opportunity  of  pleading  in  abatement. 

Rule  abfolutCy  on  the  defendants  undertaking  not  to  plead  in 
abatement 


Lees  v.  Warlters.  ^^ne  xsuu 

\    TJEPLEViN.     The  Defendant  made  cognizance  as  bailiff  to  t/.Zto  The  Defendant 
■      for  rent-arreafi  and  in  his  feveral  cognizances  ftated  that  the  SgTvenad  in  hi 
Plaintiff  held  the  land  **  under  a  certain  demife  to  Wm  The  faid  co^aiMpce  that 
John  Lees  theretofore  made."   The  Plaintiff  pleaded  in  bar,  that  th^  Und*undet 
lie  did  not  hold  the  land  under  a  demife  lo  him,  made  in  man*  **15*""^  ^^ 
ner  and  form,  &c.     After  this  the  Defendant  obtained  a  judge's  raid  7.  z.  (the 
order  '  that  he  fhould  be  at  liberty  to  amend  the  cognizanoesi  ^^"^,|JJ^^ 
liy  ftriking  out  in  each  cognizance  the  words  <<  to  him  the  faid  BUmtiff  iilead«d 
John  Lees,''  and  that  the  Plaintiff  fliould  alfo  be  at  liberty  to  ^J*^*"^ 
plead  dc  novo ;  and  in  caie  the  Plaintiff  flioald  plead  new  mat-  der  a  deniTe  ia 

^   ter,  the  Defendant  Ihould  pay  the  cofts  of  the  amendment  to  JJJ^y"^  ^^ 
be  taxed  by  the  Prothonotary:  but  if  the  Plaintiff  ibould  not  Defendant  ob- 
plead  new  matter,  the  Defendant  Ihould  pay  fuch  cofts  only  as  J^^JJ^  ^ 

^  Ihould  be  occafioned  by  making  the  caufe  a  remanet^  and  paffing  anking  out  th# 

^  fbe  record.'     The  cognizances  having  been  amended  according  ^^^la  7.x!/* 

^  -.  with  fib«rty  to 

*  tiM  Plaintiff  to  plead  ^/  novo,  and  that  in  cafe  the  Plaintiff  (hookl  plead  new  iTiatter,  the  Defendant  fliould 
^    pty  aUthe  cods  of  the  amendment.     The  Defendant  having  amended  accofdingly,  the  PlaintifF  demurred 

*  ^ecially,  and  afligned  for  caufe  that  it  did  not  appHr  to  whom  the  dtmife  was  mjde.    Held  that  th«  do* 
ayirrer  was  not  new  matter. 

'        TOL.   II.  H  H  to 
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1 80 1.       <<  entered  into  the  above-written  bond  or  obligation:     No^ 

"  tlierefore  the  condition  of  the  above-written  bond  or  obligation 

<^  is  fucfa,  that  if  the  iaid  William  Randall^  his  heirs,  executprsy 

'^  adminiftrators,  or  affigns,   fhall  and  do  from  the   day  of 

'^  the  date  of  the  above  bond,  well  and  truly  pay,  or  caide  to 

^^  be  paid  unto  the  faid  John  Bray  or  his  aflign%  one  annuity 

<^  or  clear  yearly  fum  of  one  hundred  and  five  pounds  of  lawfiil 

'^  money  of  Great  Britain  on  the  firft  day  of  Mmf  in  each  and 

<<  every  year,  without  any  dedu£lion  or  abatement  whatfbever, 

*^  until  the  iaid  William  Bandallj  his  heirs,  executors,  or  admU 

<<  niftrators  (hall  prove  by  evidence,  or  otherwiie  abide  by  the 

*^  report  of  three  eminent  hop-merchants,  who  fliall  make  it  q>- 

*^  pear  to  the  iatis&£Uon  of  the  iaid  John  Bray^  or  his  affigiu^ 

^^  that  the  revenue  received  by  Grovemment  by  reaibn  of  die 

^'  duties  now  aflefled  by  Parliament  upon  hop^  fliall  in  the  pre- 

<^  ient  or  any  one  year  hereaiter  amount  to  a  full  and  dear  re- 

^^  venue  or  fum  of  two  hundred  thpuiiuid  pounds^  inch  dntia 

*^  to  be  taken  according  to  thofe  at  the  prefent  time  impeded  iijr 

<^  Parliament,  and  not  to  be  aife6led  by  any  iubieqnent  aheit- 

^*  tion  therein^;  and  fliall  and  do  make  the  firft  payment  of  the 

'<  iaid  annuity  of  one  hundred  and  five  pounds  on  the  firft  itj 

^^  of  May  in  the  year  of  our  Lord  1802,  then  and  in  iuchcde 

«  or  cafes  the  above  written  bond  or  obligation  fhould  be  void 

^^  and  of  none  efre6l,  otherwife  it  ihall  be  and  remain  in  fiill  finvr 

"  and  virtue. 

Wnu  Randatt  (Se4 
*  "  Sealed  and  delivered  (being  firft  legally 
<^  ftamped,  and  feveral  obliterations  and 
^\  interlineations  being  made)  in  preience 
"of 

"  John  Broad. 
«  Wm.  Mann. 

"  Received  at  the  time  of  the  iealing  and  delivery  oT 
the  within-written  bond  or  obligation  of  and  from  the 
within  named  John  Bray  the  fum  of  two  hundred  and 
ten  pounds  (being  the  confideration  paid  for  the  anniuty 
within  fecured),  by  me.  Signed  in  the  prefcnce  otjolin 
Broadj  Wm.Mann. 

fVm.Baniall' 

Before  the  bringing  of  this  aflion  the  Plaintiffii  applied  to  tk 

Defendant,  ftating  that  they  coofidered  the  bond  to  be  ilk|^ 
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A 

and  demanding  the  return  of  the  |2 10/.  and  intereft,  which  was         i8oi. 
refufed.  ^ 

If  the  Court  fliould  be  of  opinion  that  the  Plaintiff's  were     and  Othen" 
entitled  to   recover  back  the  faid  lum  of  210/-  with  intereft  •«'• 

thereon,  then  the  verdi A  to  ftand.  If  the  Court  fhould  be  of 
opinion  that  the  Plaintifis  were  entitled  to  recoyerback  the&id^ 
fum  of  210/.  but  were  not  entitled  to  intereft  thereon,  then  the 
verdi6l  to  be  entered  for  210A  damages  and  405.  cofts.  Vi  the 
Court  fliould  be  of  opinion  that  the  Plaintiffs  were  entitled  to 
recover  nothing,  a  nonfuit  to  be  entered. 

Bayley  Seijt  for  the  Plaintifis.  The  Plaintifis'  right  to 
recover  in  this  a6iion  refiilts  from  two  points,  which  are  both 
clearly  in  their  favour,  viz.  ift,  That  the  bond  ftated  in  the 
cafe,  and  upon  which  the  money  was  advanced  is  void ;  and, 
2dly,  that  this  a£iion  is  brought  before  the  event  has  happened, 
which  the  parties  had  in  contemplation  at  the  time  of  entering 
into  the  contra£i.  ifl.  That  the  bond  is  void,  moft  clearly 
appears  from  Atherfold  v.  Beard,  2  Term  Rep.  610.  and  Shirley  ' 
T*  Sankey,  ante,  130.  [This  was  admitted  on  the  other 'fide.] 
adly.  The  money  advanced  by  the  bankrupt  was  not  advanced 
on  a  contra£i  which  was  either  malum  prohibitum  or  malum  in  ft 
but  merely  money  advanced  on  a  confideration  which  has  failed, 
the  bond  given  to  fecure  its  repajonent  not  being  fuch  as  can 
be  enforced  at  law.  In  Cotton  v.  Thurlandy  5  Term  Rep,  405. > 
which  wcLS  an  a6iion  to  recover  a  depofit  from  a  ftake-holder  on 
a  wager  refpe6l]ng  the  event  of  a  boxjng  match,  it  was  admitted 
that  as  long  as  the  contra6l  is  executory,  money  fb  paid  may 
be  recovered  back ;  and  though  that  cafe  was  decided  on  the 
ground  of  the  a£lion  being  brought  againft  the  ftake-holder,  who 
not  having  paid  it  over  was  juftified  in  refuting  to  return  it,  yet 
Lord  Kenyon  alludes  to  the  diftin£iion  between  contra£l8 
executory  and  executed  when  he  fays,  "  this  is  not  like  the  cafe 
of  a  policy  of  infurance,  y^here  the  rifk  having  been  run  the  par^ 
has  attemped  to  regain  his  money  again.''  Indeed,  in  Lcmry  v« 
Bourdien,  Doug^^46S.f  where  tlie  infured  in  an  illegal  policy 
attempted  to  recover  back  the  premium  afler  the  rifk  had  been 
run,  BuUer  J.  fays,  ^^  there  is  a  found  diftin£lion  between  coa- 
-tra^ls  executed  and  executory,  and  if  an  a£lion  is  brought  tb 
refcind  a  contra6l  you  muft  do  it  while  the  contraA  contiiHieft 
executory ;"  and  obferves  that  if  the  a£tion  had  been  commenced 
before  the  rifk  was  over,  the  Plaintiff  might  have  had  a  ground  for 
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his  demand.  With  refpccl  to  the  late  cafe  of  Vandyck  v-  Jffemtlf 
I  Eq/l'()6.^  where  it  was  held  that  the  premiimi  paid  on  an  iniur- 
ance  to  cover  enemy's  property  could  not  be  recdvered  back,  there 
the  rifk  had  bec*n  run  before  tho  a6tion  was  brought,  and  the  afl 
of  infuring  enemy's  property  was  an  offence  ogainft  the  policy 
of  the  ftate.  Indeed  in  Lacaujfade  v.  White^  7  Tei^iRep.  535^ 
money  paid  on  an  illbgal  wager  was  recovered  back  aiter  the  event 
upon  which  the  wager  proceeded  had  turned  out  againft  the 
Plaintiff,  tlie  Court  holding  it  more  confonant  to.  (bund  polior 
to  permit  money  paid  on  an  illegal  confideration  to  be  recovered 
back  by  the  party  paying  it,  than  by  denying  the  remedy  to  give 
effc6l  to  the  illegal  contra£l. 

Bc/i  Serjt.  for  the  Defendant.  It  is  perfefUy  clear  tha^ 
where  money  has  been  advanced  without  any  confideration  it 
may  be  recovered  back,  but  if  advanced  on  a  confideratioD 
which  fails  becaufo  the  contra6i  is  illegal,  then  the  rule 
applies  in  pari  delidio  potior  ejlffonditio  pqffidentts.  Tlie  onlj 
cafe  in  which  this  rule  has  ever  been  im)>eached  at  all  is 
Lacanffiidc  v.  JV/iifCj  and  that  decifion  was  treated  by  the  Court 
in  Vand^c/c  v.  lievoitt  as  not  quite  found,  "Z*<r  Blanc  J.  faying 
it  had  fincc  been  "  very  much  canvaded  in  Hato/bn  v.  Hancodc{a\ 
where  it  was  confiuereil  that  money  depoflteJ  on  an  illcgdi 
wager  and  paid  over  to  the  winner  coul4  not  be  recovered 
from  him."  If  the  contraft  in  the  prefent  cale  be  a  legal  one^ 
the  bond  is  not  void  but  the  Plaintiff  will  have  the  benefit  of 
the  confideration  he  has  advanced  when  his  time  comes  to 
demand  payment  of  the  ammity ;  if  it  be  not  legal  the  rule  of 
potior  ejl  conditio  poflidentis  applies.  It  is  not  neceflary  that  the 
contract  iliould  ])e  innnoral,  it  is  fufhcient  if  it  be  illegal;  and 
indeed  in  Hc/nfoi:  v.  IIancoch\  Lord  Kcmjon  fo  treats  it  when  he 
fays,  "  here  the  money  was  not  paid  on  an  immoral,  though  an 
illegal  confideration,'*  (viz,  a  wager  on  a  horfe-race,)  and  vet  the 
Plaintiff  was  not  permitted  to  recover. 

Lord  Alvanley  Ch.  J.  Witliout  taking  time  to  look  into  all 
the  cafes  which  have  been  cited,  it  does  appear  to  tiie  to  be  dar 
that  the  Plaintiff  in  this  ,cafe  is  entitled  to  recover  back  the  money 
which  he  has  advanced.  In  the  prefent  tranfa6lion  there  was  do 
moral  tur})itude  whatfoever :  and  though  it  has  fbmetimes  bee» 
held  that  where  there  is  moral  turpitude  in  the  contraft,  die  Court 


^a)  8  Ttrm  Rep.  57c. 
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will  not  allow  tlie  party  who  has  advanced  money  on  fuch  a  con-        1 80  r. 
tra£l  to  recover  it  back ;  yet  no  arfiniment  of  that  fort  can  be  " 

urged  in  the  preient  cafe.  The  fimple  ftatement  of  this  cale  is,  ,^j  q^^^^^ 
that  after  the  money  had  been  paid,  but  before  the  time  had 
arrived  at  which  the  event  in  contemplation  of  the  parties  con- 
tra6ling  was  to  take  place,  it  was  found  out  that  the  contjca^i 
was  ill^al ;  and  therefore  the  money  paid  was  demanded  back 
again.  There  is  hardly  any  cafe  of  this  fort  in  which  the 
diilin£Uon  between  immoral  and  illegal  traniaclioos  has  not  been 
taken.  I  do  think  that  there  is  a  material  diftin^ion  between 
wagers  which  are  not  recoverable  on  account  of  fome  inconver 
nience  which  the  public  may  fuftain  by  the  open  difcuffion  of  the 
queflions  to  which  they  give  rife,  and  thofe  which  arc  in  them-r 
ielves  immoral.  In  the  preient  caie  one  party  has  paid  mcH^ey 
without  ^ny  confideration  and  is  therefore  entitled  to  recover  it 
back  from  the  party  to  whom  he  paid  it.  : 

Heath  J.  I  am  of  the  fame  opinion.  It  feems  to  me  that 
the  diflindion  adopted  bylMr.  Juftice  Buflef-  between  contra£ls 
executory  and  executed,  if  taken  with  thofe  modifications  which 
he  would  necetflarily  have  applied  to  it,  is  a  found  diflin£lion* 
Undoubtedly  there  may  be  c^es  wheee  the  contra£i  may  be  of 
a  nature  too  grofsly  immoral  for  the  Court  to  enter  into  any 
difcuffion  of  it ;  as  where  one  man  has  paid  money  by  way  of 
hire  to  another  to  murder  a  third  perfbn.  But  where  nothing  of 
that  kind  occurs  I  think  there  ought  t6  be  a  locus  pctnitentia^ 
and  that  a  party  fhould  not  be  compelled  againft  his  will  to 
adhere  to  the  contra6l. 

RooKE  J.  This  is  an  aclion  brought  by  afGgnees  to  recover 
back  money  paid  by  way  of  confideration  for  a  bond  which 
clearly  could  not  be  put  in  force,  and  I  think  this  a6lion  may 
well  be  fupported.  There  is  nothing  criminal  in  the  contraA 
which  was  entered  into  between  thefe  parties ;.  nor  has  that  con- 
tra6l  been  executed ;  nor  indeed  is  this  a  cafe  where  money , 
which  has  been  paid  over  by  a  flake-holder  is  fought  to  be  recovered. 
I  therefore  fee  no  reafbn  to  prevent  the  prefent  Plamtifis  from 
recovering :  and  I  wifh  it  to  be  underftood  that  I  fully  accede 
to  the  do£lrine  laid  down  by  Mr.  Juflice  BuUer  refpe£ling  con* 
tra6ts  executory  and  executed.  If  in  this  cafe  any  money  had 
been  paid  upon  the  bond  I  fhould  have  felt  great  difficulty 
rpfpe6ling.  the  right  of  the  Plaintiffs  to  recover, 
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1 80 1  •  CuABiBBE  J.   Undoubtedly  there  is  a  great  deal  of  refinemeflt 

in thediicuffion  which  arifes  out  of  thisfpecies  of  a&ion:  but  ftilll 


^^' Q^"    thmk  that  the  nature  of  this  contrad  is  not  fuch  as  to  prevent  the 
V.  Plaintifffrom  recovaringthe  money  which  he  has  advanced  wich- 

ANDALt.  ^^^  confideration.  The  contrail  which  the  parties  entered  into 
knot  prohibited  by  any  declaration  of  any  pofitive  law  iqpon  the 
fufa}c6l9  nor  is  it  tnalwn  infe:  but  it  is  acontra£i  which  cannot  be 
put  in  force  merely  becaufe  it  is  inconvenient  that  the  merits  of 
the  queftion  fhould  be  publicly  difcufled.  Indeed,  iuppc^ng  the 
parties  able  to  refer  to  fbme  publifhed  documents  refpeAiiig  the 
aniount  of  the  duties,  all  obje£lions  to  the  wager  would  ceafe.  Be- 
fore the  contrad;  was  in  any  way  executed,  it  being  fbimd  that 
the  aid  of  the  law  could  not  be  had  to  enforce  the  bond,  a^iplka^ 
tion  was  made  to  the  Defendant  to  pay  back  the  money  "ivhich  had 
been  advanced,  and  the  Defendants  having  refuied  to  pi^  it^  I 
think  the  Plaintiffs  are  entitled  to  recover  in  this  a&ion. 

Poftea  to  the  Plaintifi. 
It  was  then  fuggefted  to  the  Court  that  it  would  be  neoeffia; 
for  them  to  give  an  opinion  reipe6Ung  the  amount  whidi  Ae 
Plainti£&were  entitled  torecover;  upon  which  the  Court  obfarved 
that  in  an  a6iion  for  money  had  and  received,  nolfahig  but  tbe 
net  fum  advanced  without  intereft  could  be  recovered  (a),  aoi 
S3  Eafy  100.  -  that  the  vcrdi6l  muft  therefore  be  entered  for  the  lefler  fton. 

3  Tutn.  i6x. 

(11)  vide  Mifi*  V.  Macftrlan^  %  Burr.  1005.  and  Walker  v.  C^mfiMe^  maU^  voL  L]>.3o6* 


7..,aoth.  Baoott  v.  Ore. 

ffimafaciey  nPiiESPASs.     The  I  ft  couut  was  for  breaking  and  entering  ^ 

•very  fubjeii  has         PlaintifTs  clofes,  Called  the  Foot^Mufcle-Skear^  the  GreaUOtd^ 

fiftI*founci*upoii  Mitfclc-Skear^  and  the  Sea-Shore^  intheparifli  of  Key/homy  and 

.the  fea  rhore  be-  piaintiff^'s  fliell-fifii  and  fliells  there  finding,  catchinir,  takinir.  and 

tween  high  and  .  1  ^-  j  j»/»     /it  «       .-^         ^ 

low  warer-mark ;  Carry  mg  away  and  convertmg  and  diipoung  thereof  to  Defendant 

but  fuch  general  Q^y^  ufc.     The  id  couut  was  for  breaking  and  entering  the  fasK 

bridged  by  the  clofes,  and  with  DefcAidant's  feet  and  the  feet  of  his  iervantsin 

ttaufiverthrin  w^^^&  treading  up,  trampUng  upon,  fubvetting  and  fpoiln« 

ibme  mdividuai.  Plaintiff's  foil,  earth,  and  iand,  and  with  the  feet  of  cattle  andwiA 

Qjioire,   If  there 

be  a/rfW/aWff  right  m  the  fubje6l  to  X2\a  ffi-JhtlU  found  on  the  fea-fliore  b«tweea  h«b  a^io' 
watei-.Tiark.  , 

tbe 
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the  wheels  of  carriages  and  the  keels  of  boats  treading  up^  tramp-        x  8oi* 

ling,  <$-c.  and  Plaintiff's  fbeU-fifli  andl  ihells,  breaking,  cruihing, 

and  deftroying,  and  with  i^)ades,  Ihovek,  mattocks,  pickaxes  and 

other  inftruments  digging  and  making  holes  and  pits,  and  turning        ^^** 

up,  8fc.  Plaintiff's  earth,  foil,  and  &nd,  and  digging  up,  raifing 

up,  and  getting  up  divers  large  quantities  of  Plaintiff's  fliell-fifli 

and  ihells,  and  carrying  away  the  fame  and  converting  and  dif* 

pofing  thereof  to  Defendant's  own  ufe.     There  were  feveral  other 

counts  for  breaking  and  entering  Plaintiff's  feveral  fifhery  and 

his  free  filhery,  on  which  iffues  in  &£l  were  joined. 

The  Defendant  pleaded,  ift,  the  general  iflue.     idly.  As  to  the 
treipaffes  menticmed  in  the  two  firft  counts  that  the  doies  therein 
leverally  mentioned  were  the  fame,  ^^  and  that  the  laid  clofes  in 
which,  ^c.  at  the  faid  feveral  times  when,  8fC.  were  and  flill  are 
and  from  time  immemorial  have  been  part  and  parcel  of  a  certain 
arm  of  the  fea,  in  which  every  fubje6i  of  this  realm  at  the  faid  fe- 
veral times  when,  4^.  of  right  had,  and  of  right  ought  to  have 
had  and  now  hath,  and  of  right  ought  to  have  the  liberty  and  pri- 
vily of  fiihingand  catching,  digging  for,  raifhig,  getting,  taking 
and  canying  away  fhell-fiih  and  fhells  th^re^  therefore  Defendant 
being  a  fubje6l  of  this  realm  at  the  faid  feveral  times  when,  8fc. 
entered  into  the  faid  clofes  in  whi<^,  8^c.  fo  being  part  and  parcel 
of  the  faid  arm  of  the  fea  to  fifh  tEerein  and  to  catch,  dig  for, 
ndfe,  get,  take,  and  carry  away  the  fhell-fifh  and  fhells  there,  and 
did  then  and  there  fifh  and  caught,  took,  and  carried  away  the 
iaid  fhell-fifh  and  fhells  in  the  firft  count  mentioned,  and  alfb 
dug  up,  raifed  up,  and  got  up,  took  and  carried  away  the  faid 
other  fhell-fifh  and  fhells  in  the  fecond  count  laftly  mentioned, 
as  it  was  lawful  for  him  to  do,  and  for  the  digging  up  and  carry- 
ing away  of  the  faid  fhell-fifh,  he  entered  the  faid  clofes^  in  whidt, 
S^  by  himfclf  and  with  other  perfons,  and  with  the  faid  catde, 
carts,  waggons,  and  other  carriages,  and  the  faid  boats,  lighters, 
and  other  vefiels,  the  fame  being  reafbnable,  proper,  and  necefl 
iary  in  that  behalf  and  in  fb  doing  he  necefiarily  and  unavoid- 
ably  with  his  feet  and  the  feet  of  th<^  other  perfons  in  walk- 
ing a  httle  trod  up,  trampled  upon,  fubverted  and  fpoiled  the 
foil,  earth,  and  fand  in  the  fecond  count  mentioned,  and  with  the 
feet  of  the  faid  catde  and  with  the  wheels  of  the  faid  carts,  wag>- 
gons,  and  other  carriages,  and  with  the  keels  of  the  faid  boats, 
lighters,  and  other  v^ls  a  litde  trod  up,  trampli^  upon,  tore 
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i8of.       up,  and  fubverted  and  fpoiled  other  the  foil  of  Plaintiff's  M^ 
mentioned  clofes,  and  the  laid  fhell-fiih  and  ihells  in  the  feoood 
count  firil  mentioned  neceflarily  and  unavoidably  a  little  bookn 
^»«-         crufhed,  and  deftroycd,  and  with  the  faid  ipades^  ihovek^  mat- 
tocks, pickaxes,  and  other  inftruments,  the  fame  being  ufe&b 
proper,  and  neceflary  in  that  behalf,  and  in  digging  up,  raifin^ 
and  getting  tlie  faid  fhell-fifh  and  fhells  in  the  fecond  coniit 
laftly  mentioned,  neceifarily  and  unavoidably  dug  and  madetk 
faid  holes  und  pits  in  Plaintiff's  faii^  doles,  and  nec:eflarily  and 
unavoidably  with  the  fpades,  fhovcls,  inattock%  pickaxes,  and 
other  inflniments  dug  up,  turned  up,  fubverted,   and  ipoikd « 
little  of  the  earthy  foil,  and  fand  in  the  fuid  clofes,  doing  as  litti^ 
damage  on  that  occafion  as  he  could,  which  are  tiie  lam^  4t 
whereof,  ^r.  And  this,  ^c.  wherefore,  ^c. 

Upon  thisthe  Plain  tiff  new  affigned,  alleging  Uiat  De&odantcn 
the  day?  in  the  firft  count  mentioned  broke  and  entered  Plaintiff* # 
clofes  in  the  iirfl  count  mentioned,  ^'  being  certain  clofes  lying 
within  the  dux  and  reflux  of  tlie  tides  of  the  fea  in  Plaintiff^ 
manor  of  KeyJIiant^  and  the  fiiid  fliell-filli  and  fliells  there  thcB 
found,  caught,  took,'and  carri^l  away  and  converted  and  diQxifi4 
thereof  to  his  own  ufe^  when  the  fame  clofes  in  which,  4^  woe 
left  dry  and  were  not  covered  with  water."     And  alio  that  De- 
fendant on  the  days  and  in  the  manner  in  the  fecond  count  moi- 
tioncd  broke  and  entered  Plaintiff's  clofes,  "  being  certain  dofii 
lying  within  the  flux  and  reflux  of  the  tides  of  the  fea  within 
Plaintiff's  faid  manor  of  Keyjlmm^  and  witli  his  feet,  Sfc.  trod  ii(K 
4v.  the  faid  earth,  foil,  and  fand,  in  the  fecond  count  mcntioaedl 
and  with  the  feet  of  the  faid  cattle  in  that  count  mentioned,  aod 
with  the  wheels  of  tiie  faid  carts,  S^c.  and  with  the  keels  oS.  tlie 
fiiid  boats,  S^c,  trod  up  the  faid  other  foil  in  Plaintiff's  hdUmenp 
tioned  clofes  in  the  faid  fecond  count  mentioned,  and  PlaintiTi 
faid  other  fhell-£ifh  and  fhells  in  the  fecond  count  m^ntioDedl 
broke,  crufhed,  Sfc.  and  with  fpades,  Sgc.  dug  and  lonade  holfl^ 
ifc.  and  raifed  up  and  got  up  the  faid  fhell-fifh  and  fhells,  i^*9si 
took  and  carried  away  the  fame,  and  converted  and  di:Q>ofed  tkerr 
of,  4*^.  when  the  laft  mentioned  clofes  in  which,  4*^.  were  left  dij 
and  were  not  covered  with  water,  as  Plain  tiff  hath  in  the  firfttad 
fecond  counts  of  the  faid  declaration  complained  agiupft  hilfr 
which  feveral  trefpaffes  fo  above  new  afSgned  are  other  aad 
different  trefpafles,  S^c.      Wherefore,  8fc* 

to 
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To  the  new  aflignraent  the  Defendant  pleaded,   ift,  the  ge-        1801. 
neral  iffue ;    2dly,  "  that  the  faid  cloies  firft  above  newly  af-      ' 
figned,  and  the  feveral  clofes  fecondly  above  newly  affigned         aoott 
are,  and  at  the  {aid  feveral  times,  ^c.  were  the  feme  clofes  and         Orr. 
not  other  or  different  clofes,  and  are  and  at  thofe  times  when, 
-i^c.  were  certain  rocks  and  fends  of  the  fea,  lying  within  the 
flux  and  reflux  of  the  tides  of  the  fea ;  and  that  tlie  faid  IhelK 
fifli  and  flicUs  in  the  faid  clofes  in  which,  ^c,  were  certain  fliell- 
fifli  and  flfh-fliells,  which  at  the  faid  feveral  times  when,  ^c. 
were  in  and  upon  the'feid  rocks  and  "fends  of  the  fea,  and  which 
but  a  little  before  the  feid  times  when,  ^c.  were  by  the  ebbing 
ofthetides  of  the  fea  left  there  in  ahd  upon  the  feid  clofes  in  which, 
Src. ;  and  that  in  the  feid  clofes  in  the  faid  declaration  mentioned, 
every  fubje6l  of  this  realm  at  the  faid  feveral  times  when,  4^c. 
of  right  had  and  of  right  ought  to  have  had,  and  now  hath  and 
of  right  ought  to  have  the  liberty  and  privilege  of  getting,  tak- 
ing, and  can*ying  away  the  fhell-fifli  and  fifli-fhells  left  by  the 
iaid  ebbing  of  the  tides  of  the  fea  in  and  upon  the  feid  clofes,  in 
which,  4*^.  wherefore  the  Defehdant  being  a  fubje£l  of  this 
realm  at  the  faid  feveral  times  when,  ^c,  entered  into  the  faid 
clofes  in  which,  4^c.  to  get,  take,  and  carry  away  the  fliell-fiih 
and  fifli-fliells  left  by  the  ebbing  of  the  tides  of  the  fea  in  and 
upon  the  feid  clofes  in  which,  (Jtr.  and  then  and  there  got,  took^ 
and  carried  away  the  feid  flicll-fifh  and  fliells  in  the  feid  firft 
count,  mentioned,  and   alfo  g^t,  and  ^  for   that  purpofe  with 
4>ade8,  fhovels,  mattocks,  pickaxes,  and  other  inftruments  ne- 
'  ceflarily  dug  up  and  raifed  up,  and  took  and  carried  away  the 
other  flicll-fifli  and  itiells  in  the  fecond  count  laftly  mentioned ;  ' 

and  for  the  getting,  taking,  and  carrying  away  of  the  feid  fhell- 
filh  and  fhells,  the  Defendant  at  the  feid  times  when,  4*c.  en- 
tered the  feid  clofes  in  which,  Src.  as  it  was  lawftil  for  him  to  d6 
by  himfelf  and  with  other  perfons,  and  with  the  feid  cattle, 
carts,  waggons,  and  other  carriages,  and  the  feid  boats, 
lighters,  and  other  veflels,  the  feme  being  reafonable  and  pro-  • 
per  and  neceflTary  in  that  behalf,  and  in  ib  doing  he  neceflarily 
and  unavoidably  with  his  feet  and  the  feet  of  thofe  other  perfons 
in  walking,  a  little  trod  up,  trampled,  fubverted,  and  fpoiled  the 
{oil,  earth,  and  fendin  the  faid  fecond  count  mentioned,  and  with 
the  feet  of  the  cattle  and  with  the  wheels  of  the  feid  carts,  wag- 
gons, and  other  catriages,  and  with  the  keels  of  the  feid  boats,  ^ 
lighters,  and  other  veffels  a  little  trod  up,  trampled  npon,  tore 
Up,  fubverted,  and  fpoiled  other  the  feid  foil  cf  the  feid  laft 

mentioned 
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1 80 1.       mentioned  clofcs  of  the  Plaintifi^  and  the  Ihell-fiih  and  flidkui 

-      the  iecond  count  firft  mentioned,  ncceflarily  and  unayoidnbly 

BiicoTT       ^  1^^^  broke,  cruihed,  and  deftroyed,  and  with  the  faid  Qndei^ 

Ork.        Ihovels,  mattocks,  pickaxes,  and  other  inftfuments,  the  fioie 

being  uiefiil,  proper,  and  neceflary  in  that  behalf  in  digging  vf, 

raifing,  and  getting  the  laid  Ihell-^ih  and  Ihells  in  the  laid  it- 

cond  comit  laftly  mentioned,  necelSarily  and  unaToidably  di^ 

and  made  the  fhid  boles  and  pits  in  FlaintiflTs  fiud  do&s,  and , 

ncceflarily  and  unavoidably  with  the  faid  ipades,  fliords,  mat* 

tocks,  pickaxes,  and  other  inftruments  dug  up,  turned  op^  fiib* 

verted,  and  fpoiled  a  little  of  the  laid  earth,  foil,  and  fand  m  the 

faid  clofes,  as  it  was  lawful  ftsr  him  to  do  for  the  canfes  afcr^ 

faid,  doing  as  little  damage  on  that  occaficm  as  he  could,  whid 

are  the  fame,  4*^.  whereof,  4*^*     And  this,  4^.  wherefiire,  4^" 

To  this  plea  there  was  a  replication,  traverfing  the  ri^tof 
every  fubje£l  to  take  fhell-fifh  and  fhelk,  and  a  fpecial  demnm 
thereto  becaufe  it  traverfed  matter  of  law :  but  the  CourtiecB- 
ing  to  think  that  the  replication  was  clearly  bad,  it  was  abn* 
doned  by  the  Plaintiff's  Counfel,  who  relied  upon  olgeAiaB 
to  the  plea. 

Mar/fulU  Seijt  in  fnpport  of  the  plea.  The  queftioD  is 
whether  every  fubje£l  of  the  realm  has  a  right  to  take  the  flvfi- 
fifh  and  fhells  which  are  left  upon  the  fea-fhore  by  the  AUoBf 
of  the  tides.  Hie  right  of  fifhing  in  the  fea  is  acknowledged  If 
all  nations ;  it  is  univerfal,  and  part  of  the  law  of  natioofc 
Grotius  de  Jure  Bel.  ac  Pac.  lib.  2.  c.  2.JI  3.  And  accoidiogto 
(jrotius  no  perfbn  can  have  any  property  either  in  the  tnitm  fa^ 
or  in  the  principal  arms  of  the  fea ;  neither  can  a  man  have  vsj 
property  in  the  fhores  and  fands  of  the  fea:  theie  are  all  ino- 
pable  of  improvement,  and  neter  can  be  exhaufted  by  theoolf 
ufes  to  which  they  can  be  applied,  namely,  thofe  of  liqipIyiBg 
filh  and  fand.  Bra^on.  {lib.  i.  c.  \2.fo.  7.  b.)  adopting  ik 
do6lrine  of  the  civil  laws,  fays,  <'  Naturali  verojure  comaom 
Jimt  omnia  hac^  aqua  prqftuens^  aer^  et  mare^  et  littora  mani, 
guqfi  maris  accejforia ;  nemo  enim  ad  littus  maris  accederepnii' 
betur  dum  tamen  a  viUis  et  adificiis  abjlineai :  quia  littora  fid 
dejure  gentium  communiajicut  et  mare.^^  And  he  adds,  ^Nh 
lica  verojunt  omniajhtmina  et  partus ;  ideoquejus  pipxmii  €th 
nibus  commune  eji  inportu  et  in  Jbminibus :  riparum  etiam  wfk 
publicus  ejl  dejure  gentium  ficut  ipjtusjbminisj^  So  Sir  Mattka 
Hale  in  his  Treatife  de  Jure  Marisy  part  i.  cap.  4,  Har*nmit 
Lam  Tra^  p.  xo,  r  i.  obferves.  «  In  tlie  fea  the  King  of  ^ 
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land  hath  a  double  right,  namely,  a  right  of  jurifdidion,  which        1801. 
he  ordinarily  exercileth  by  his  admiral,  and  a  right  of  propriety      ' 
or  ownerlhip.     The  King's  right  of  proprie^  or  ownerlhip  in        ^^^^^ 
the  fea  is  evidenced  principally  in  theiie  things  that  follow :  ift,         Ori. 
The  right  of  fiihing  in  this  fea  and  tlie  creeks  and  arms  thereof 
is  origuially  lodged  in  the  Crown,  as  the  right  of  depafturing 
is  originally  lodged  in  the  owner  of  the  waile  whereof  he  is  lord, 
or  as  the  right  of  fiihing  belongs  to  him^hat  is  the  owner  of  a 
private  or  inland  river.     But  diough  the  king  is  the  owner  of  ^ 

this  great  wade,  and  as  a  conicquent  of  his  property  hath  the 
primary  right  of  fifliing  in  the  fea,  and  the  creeks  and  arms 
thereof,  yet  the  common  peqple  of  England  have  r^ularly  « 
liberty  of  fiihing  in  the  fea,  or  creeks  or  arms  thereof  as  a  public 
common  of  piicary ;  and  may  not  without  injury  to  their  righ^ 
be  reilraincd  of  it  uidefs  in  fuch  places,  creeks,  or  navigable 
rivers  where  either  the  king  or  fome  particular  fubjeft  hath  gained 
a  propriety  exclufive  of  that  common  liberty."  In  the  fame 
treatife,  p.  1 2.  it  is  ioid,  '^  that  de  jure  commimi  between  the 
high  water  and  low  water  mark,  doth  prima  facie  belong  to 
the  king;  Con/lablc'%  cafe,  5  Co.  107.  and  Dycr^  326.  6.;  al- 
though it  is  true  that  fuch  ihore  may  be  and  commonly  is  parcel 
of  the  m.anor  adjacent ;  and  fo  may  belong  to  a  fubje£i,  yet 
jnimi  facie  it  is  the  king's.*'  From  Conflabl^s  caie,  5  Co.  107. 
2  Rol.  Abr.  1 70.  it  appears  that  the  ihore  may  belong  to  the  fub- 
je£i  either  in  grois  or  as  parcel  of  his  manor:  but  merely  being  / 

the  manor  of  a  particular  perfon  is  not  fufficient  to  exclude  thofe 
who  have  a  right  to  fiih  there.  One  may  have  a  manor  and 
another  the  right  of  fiihing  in  die  water ;  but  if  a  man,  would 
claim  a  right  of  fiiliing  in  the  water  of  another,  the  proof  of  the 
right  lies  upon  him.  In  Warren  v.  Mathem&^6^  Mod.  73.  i  Salk. 
357*  S.  C.  Holt  Ch.  J.  fays,  ^*  Every  fubjeA  of  common  right 
may  fifh  with  lawful  nets  in  a  navigable  river  as  wdl  as  in  the  fea; 
and  the  king's  grant  cannot  bar  him  thereo£"  Soin  i  Mod.  105. 
Lord  FiizwaUer^s  cafe.  Hale  Ch.  J.  fays,  <^  In  cafe  of  a  river 
that  flows  and  reflows,  and  is  an  arm  of  the  fea,  there  primi 
Jade  it  is  common  to  all :  and  if  any  one  will  appropriate  a 
privil^e  to  himfelf  the  proof  lieth  on  his  fide;  for  in  cafe  of  an 
aAion  of  trefpafs  for  fifliing  there,  it  is  a  good  jnflification  to 
iky  that  the  locus  in  quo  e/i  brachium  maris  in  quo  umfquifque 
Jhbje^us  Domini  Regis  habet  et  habere  debet  liberam  pi/hariam* 
The  foil  of  the  river  Thames  is  in  the  king,  and  the  LiOfd  Mayor 
is  confervator  of  the  river,  but  it  is  common  to  all  fiiher* 

men. 
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.  1 80 1*        men,  and  therefore  there  is  no  contradidkHi  in  the  fbfl  beuig 
in  one  and  the  right  of  fifhing  in  the  river  common  to  aJI 
fifhermen."     Again  in   fVard  v.  CrefweU^    Willed    Rep.  265. 
Oer.  16  Vin.  Abr.  354.  tit.  Pifcary  B.  &  C.  the  Court  held  that  aD 

the  fubje^s  oi  England  of  common  right  might  fiih  in  the  iea,  it 
being  for  the  good  of  tho  commonwealth,  and  for  the  fofte- 
nance  of  all  the  people  of  the  realm ;  and  that  therefore  a  pre 
(crintion  for  it  as  appurtenant  to  n  particular  townfhip  was  Tdd, 
and  as  abfiird  as  a  prefcription  would  be  for  travelling  the  king's 
high  way,  or  for  the  ule  of  the  air  as  appurtenant  to  a  pardcnhr 
eftate.  The  ftatute  7  Jac.  i.  r.  1 8.  after  dating  in  the  preamUf 
that  divers  perfbns  having  lands  adjoining  to  the  foa  coaft  in  the 
counties  of  Devon  and  CortvwaU^  had  of  late  interrupted  the 
bargemen  and  fuch  others  as  had  ufed  at  their  free  wills  and 
pleafures  to  fetch  fea  (and  and  take  the  fame  under  the  full  (a 
mark,  as  they  had  theretofore  ufed  to  do,  enaAs  that  all  perfav 
in  the  faid  counties  ihould  be  at  liberty  to  take  iea  iand  at  iS 
places  under  tlie  full  fea  mark.  That  ftatute  was  in  taA  a  M 
recognition  of  the  right  of  the  fubje^l  to  ufe  the  fhore  of  the  fit 
in  every  way  in  which  it  could  be  ferviceable  to  him.  It  piova 
that  bis  right  is  not  confined  to  the  privil^e  of  taking  IheU-fift 
left  on  the  ihore  by  the  ebbing  of  the  tides,  but  that  he  may  sUb 
take  the  fiili-lhells  and  even  the  fand  of  the  ihore. 

Be/l  Serjt  contra.  Admitting  the  general  right  of  the  fabjeA 
to  take  the  fiih  of  the  ica,  ftill  in  this  cafe  that  general  right  is 
drcumfcribed  by  the  circumftance  of  the  place  in  which  tliefe 
fliell-fifh  and  filh-fliells  were  taken  being  part  of  the  manor  of 
Ksji/ham.  Unlefs  theretbre  the  Defendant  fet  up  a  right  of 
o(»nmon  on  the  foil,  he  cannot  {uf^rt  the  eafement  which  k 
claims.  Prima  facie  the  ihores  of  the  fea  belong  to  the  kii^ 
and  he  may  grant  any  part  of  them  to  a  fubje£i  either  refeniif 
ornot  as  he  pleafes  a  general  right  of  fiftiery  to  all  his  iiibjefiii 
The  Plaintiff  ought  not  to  be  called  upon  to  pre(cribe  fort 
right  of  fiihery  over  that  which  is  admitted  to  be  his  own,  fcr 
when  once  it  is  eftablilhed  that  the  locus  in  quo  belongs  to  die 
Plaintiff,  it  muft  be  preftimed  to  be  cxclufively  his,  unle^ 
Some  inconiiftent  right  is  fet  up  by  the  Defendant.  The  coo»* 
mon  law  right  of  the  fubje6l  to  go  upon  the  fhores  of  the  fes 
between  high  and  low  water  mark  only  applies  to  cafes  wfaeit 
no  excluiive  right  is  vefted  in  any  individual.  Now  it  appesff 
from  the  paffage  cited  from  i/afe's  Treatife,  Hargmve^s  TrafU 
p.  12.  that  an  exclufive  right  to  the  (bore  may  belong  to « 

fubjeA 
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fubje^l)  though  primd  facie  it  is  in  the  king.  Indeed  in  pages 
26.  and  27.  of  the  fame  tra£i,  Sir  Mathew  Hale  peaking  of  the 
ftarlhore  fays,  "  It  may  not  only  belong  to  a  fubje6l  in  grofs, 
vWhich  poffibly  may  fuppofe  a  grant  before  time  of  memory,  but 
it  may  be  parcel  of  a  manor,"  and  proceeds  to  mention  the 
feveral  ways  by  which  Rich  a  right  may  be  evidenced.  To  the 
fame  eife^lis  Com.  Digejl^  tit.  Navigation  A.  and  the  cafe  of  the 
Abbot  oi  Ramfay^  Oy^  326-  b. ;  and  the  same  is  admitted  by 
Lord  Mansfield  in  the  cafe  of  Carter  v.  Murcot^  4  Burr.  2164. 
Although,  however,  the  common  law  right  of  the  fubje^  fliould 
be  eflablifhed  to  take  fea-fifh,  yet  it  by  no  means  follows  that  the 
fubje£l  has  a  right  to  take  the  fheUs  which  are  thrown  upon  the 
fea-fhore.  It  is  well  known  that  in  many  parts  of  England 
much  of  the  .various  matter  which  is  depoiited  apon  the  fhore 
by  the  fea,  belongs  to  the  owners  of  the  adjacent  foil,  and  is 
dJiQ>ofed  of  by  them  to  very  great  advantage.  The  flatute 
7  Jac.  I.,  which  has  been  cited  in  fupport  of  the  right  of  the 
£iitge6t  to  take  whatever  is  found  between  high  and  low  water 
mark,  feems  to  afford  a  contrary  inference ;  for  it  is  to  be  ob- 
^rved  that  it  is  an  ena6ling  and  not  a  declaratory  law,  and  that 
a  peculiar  privilege  is  thereby  granted  to  the  men  of  Devon  and 
Cornwall^  which  peculiar  privil^e  it  would  have  been  abfurd  to 
'grant  if  all  the  people  of  England  had  been  entitled  thereto  by 
eranmcm  law. 

The  Count  were  of  opinion  that  if  the  Plaintiff  had  it  in  his 
power  to  abridge  the  common  law  right  of  the  fubje£i  to  take* 
iea-fifh,  he  fhould  have  replied  that  matter  fpecially^:  and 
Itbat  not  having  done  fb,the  Plaintiff  muftfucceed  upon  his  plea 
as  far  as  related  to  the  ta)dng  of  the  fiih ;  but  obferved  that  as 
pQ  authority  had  been  dted  to  (iipport  his  claim  to  take  ihdls, 
ihey  fhould  paufe  before  they  eftablifhed  a  general  ri^t  of  thai 
kuMdL  They  therefore  offered  to  allow  the  Defendant  to  amend 
his  plea  without  cofts,  by  flriking  out  his  claim  to  the  fifh-fhells^ 
pod  fhaping  his  juflification  in  fiich  way  as  he  Ihoaki  beadvilkit 
V^i<^  ofier  was  accordingly  accepted,  (a) 

if)  See  Br9,  Cwjfmst  pL  46.  cm  1%  Ed,  4*  |8»^9.  Fm.  M.  Tt^ftfu  p.  47^ 
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y^^jojh.  Abercrombie  r.  Farkhurst. 

Replevin  of  cat-  T^EPLEviN  of  cattle  taken  ill  the  parifh  of  Thames  DitUm^  in 
The  Drfe*n<i«nt  ^^  county  of  5?/ny,  in  a  certain  place  there  called  CUofgaU* 

•rowed  thetaken  The  Defendant  avowed  the  taking  of  the  laid  cattle  in  the 
mifeJr  certain^"  ^^^  declaration  mentioned,' in  the  laid  place  in  which,  4^.:  and 
prcmifet  of  which  juftly,  S^c.  under  a  demife  from  the  peffbn  leifed  in  fee  of  oertiiD 
and^becwITthe  prcmifes,  "  whereof  a  certain  dofc  called  Hdmensj  othcrvriif 
cattle  were  da-  HeUinsj  was  and  from  thence  hitherto  hath  been,  and  ftill  is  part 
S!le  took"thcm  &nd  parcel  ;**  into  which  he  entered  and  took  pofieffion :  ^aod 
and  drove  them  being  fo  thereof  poilefled,  becaufc  the  find  cattle  in  the  iaid  de- 
^^^  the '"  claration  mentioned  at  the  laid  time  when,  4^.  were  in  the  tai 
voMBd'.M^v^oa  clofe  called  Helmensj  otherwifc  HeUins  parcel,  4^.  feeding  nd 
nr  the  avowry  depafturing  upon  the  graft  and  herbage  of  the  Defendant  dim 
''"ii^JjIIaL*^  then  growing,  and  otfierwife  doing  damage  there, to  the fkU 
^  **^  Defendant,  he  the  faid  Defendant  well  avows  the  taking  of  ds 

iaid  cattle  in  the  faid  declaration  mentioned,  in  the  laid  dofc 
called  Helmens,  otherwife  HeUins  parcel,  4^  as  and  for  a  dt 
trefi  for  the  laid  damage  to  done  and  doing  by  the  laid  catde 
there,  and  driving  the  laid  cattle  in  the  laid  declaration  mes* 
tioncd  from  the  faid  dole  called  HelmenSj  otherwife  HiBim, 
parcel,  ^c.  in  and  along  the  laid  place  in  the  laid  dcclandiai 
mentioned,  in  which,  ^r.  in  order  to  impound  the  lame  ni 
lawfully  might  for  the  cnule  afbrelaid ;  and  juftly,  4'^.  and  dusj 
Src.  wherefore;  S^c*^  praying  a  return  of  the  cattle. 
To  this  there  was  a  general  demurrer  and  joinder. 
Shepherd  Scrjt.  in  fiipport  of  the  demurrer.  The  oljeAioDto 
the  avowry  is  that  the  declaration  having  ftated  that  the  calde 
were  taken  in  a  certain  place  called  Claygatey  the  Defendant  fiift 
avows  that  he  did  to  take  them,  and  dien  ftatcs  that  he  took  diea 

« 

inaplacecalled£f€ilm^5,  otherwifeJ%tfin5,  and  drove  themin  tfl 
along  the  place  in  the  declaration  mentioned,  in  order  to  imponni 
them.  Now  thefe  latter  &£):s  he  Ihould  have  fiffi  flated,  and  tbd 
have  traverlcd  that  he  took  thecattle  at  the  place  in  the  declara&ii 
mentioned ;  inftead  of  which,  according  to  the  form  of  dis 
avmvry,  he  ftates  that  which  is  inconfiftent,  namely,  firft  thatie 
took  them  at  Claygate^  and  then  that  he  took  them  elfewhere.  fa 
Johnfanw.  WoUyer^  i  Sir.  507,  it  is  h^idtlown  by  Pratt  Chief Jaf 
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tice,  that  where  the  party  avows  at  a  difF^rent  place  in  order  to  x8oi. 
have  a  return  he  muft  travcrie  the  place  in  the  count,  becaui^ 
his  avowry  is  inconfiftent  with  it  Indeed  the  form  in  which 
the  Defendant  ihould  have  avowed  appears  in  Fajfs  cafe^  I'aekuurst. 
1  Salk.  93.  where  in  replevin  for  taking  a  horib  in  quodam  loco 
XKKaf  the  common  marfli,  the  Defendant  pleaded  that  he  took 
it  in  quodam  loco  vocal'  the  plot,  abfipte  hocj  that  he  took  it  in 
qtuxioM  loco  vocaf  the  common  marih ;  and  then  pro  rctaimo 
kabendo  went  on  to  make  conufance  for  r^nt  arrear :  the  Plain- 
tiff having  pleaded  in  bar  to  the  conufance,  and  traverfcd  the 
ieifin  of  the  perfon  imder  whom  the  rent  was  claimed,  the  De- 
fendant demurred  and  had  judgment,  the  Court  faying  that  the 
Plaintiff  had  no  right  to  traverfe  the  matter  of  the  conufonce, 
and  held  it  a  difcontinuance«»  Now  in  this  cafe  it  is  material 
to  the  Plaintiff  to  take  an  iffue  upon  the  caufe  of  the  taking, 
and  yet  in  the  way  in  whieh  t^e  avowry  is  pleaded  he  would  be 
precluded  from  fo  doing :  for  if  he  had  denied  tlie  feifin,  or 
the  cattle  being  in  Helmens^  otherwife  Hellins,  it  would  accord- 
ing to  the  cafe  in  SaJJceld  have  been  a  difcontinuance. 

3e/l  Seijt.  conirhy  was  flopped  by  the  Court 

Lord  Alvanuey  Ch.  J.  •  Upon  principles  of  common  fenfe 
dib  feems  to  be  an  avo^^ry  very  well  plemled*  The  Defendant 
has  avowed  that  which  was  the  truth  of  the  cafe,  namely,  that 
liiatigh  he  had  the  cattle  during  part  of  the  time  in  the  clofe 
ddled  Climate,  yet  that  he  originally  took  them  in  another 
clofe  called  Helmensy  otherwife  Hellins» 

Heath  J.  It  feems  to  me  that  the  cafe  dlted  from  Salkeld  has 
no  application  to  the  prefbit  There  the  only  queliion  rdated  to 
the  place  where  the  cattle  were  taken,  whereas  here  the  difpdle 
between  the  parties  tufns  upon  the  caufe  of  taking  €tte  cattle^ 

RooKE  J.  The  declaration  inthb  cafe  appean  to  me  to  have 
been  framed  with  a  view  to  dra?w  the  Def^nduit  into  a  difficulty. 
if  fb  it  has  fiiiled,  for  the  avowry  feentt  to  me  to  be  well  pleaded* 

Ghambre  J,  When  the  cattle  of  one  man  are  taken  by  ai^ 
o^r,  it  is  not  very  eafy  for  the  former  to  afcertain  in  what  place 
tliey  were  taken,  and  therefore  he  is  allowed  to  allege  that  they 
irere  taken  in  whatever  place  he  finds  the  other  in  pdScffion  of 
them.  Now  here  the  declaration  having  alkjged'  a  taking  in  thd 
dofe  called  Claygate^  the  avowry  alfo  fete  forth  a  taking  in  day^ 
gaiCj  but  fhcm  what  kim^of  a  taking  that  was.  Widi  re^id% 
to  the  cafe  in  Salkdd^  ihere  was  no  taking  at  all  in  the  plac;^ 
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laid  in  the  declaration,  and  when  the  Defendant  had  pleaded  ni 
abatement  to  the  place,  and  put  m  a  formal  conuiance  pro  rC' 
tonio  habendo^  it  is  moft  clear  that  the  Plaintiff  had  no  xight  to 
travcrfe  the  matter  of  the  conufance. .  But  in  this  cafe  the 
Plaintiff  was  at  Uberty  to  traverfe  any  part  of  the  avowry  whidi 
h^  might  think  proper. 

Shepherd  then  applied  to  the  Court  for  leave  to  amend; 

But  2  he  Court  being  of  opinion  that  the  demurrer  wasfii- 
volous,  refufed  his  application,  and  gave 

Judgment  for  the  avowant  (a) 


[a)  See  note  I.  by  IVilUams  Serjt.  on 
the  cafe  of  Potter  v.  Northy  t  Stutid.  347. 
from  wliichand  vhe  aaihoriti^s  there  cited« 


this  avowry  ap|>ears  to  b«  pleaded  in  dii 
ufual  manner.  .*: 


Henry  Smith   v. 


An  agreement 
between  partiel 
to  a  fuic  in 
Chancery  bind- 
ing themfelves, 
their  executors, 
and  adminiftra- 
tors,  made  an 
order  of  that 
Court  and  adted 
upon  therein  as 
fuch,  may  be  the 
ground  of  an 
^iffim^tt  at  Uw. 


Samuel   Whalley   and  Thomas 
Allport. 


[  483  ] 


ASSUMPSIT  on  a  fpecial  agreement.  The  caufe  comiiig  <k 
-^  to  be  tried  at  the  Sittings  after  Eajier  Term  before  Lord 
AlvanUy  Ch.  J.  a  verdi6l  was  found  for  the  Plaintiff  for  754^ 
3^.  M.  fubje6i  to  the  opinion  of  this  Court  upon  a  cafe  wfaieh 
ftated  in  fubftancc  as  foUows : 

A  caufe  being  depending  in  the  Court  of  Chancery,  in  whidi 
John  Doyley  was  Plaintiff,  and  Henry  Smith  (the  prefint 
Plaintiff),  John  Dunkin  and  Edxcard  Glover^  Defi^dants,  as 
agreement  was  entered  into  between  the  Plaintiff  and  DefiBod- 
ants,  entitled  as  follows :  ^<  In  Chancery.  Between  JMn  Dojf* 
ley  Plaintiff  Henry  Smithy  John  Duftkin,  and  Edward  Gloaer^ 
Defendants."  The  agreement  recited  an  order  of  the  Chan- 
cellor for  the  payment  of  certain  fums  of  money  lodged  in  tlie 
Bank  to  the  credit  of  the  caufe,  and  that  one  Charles  £hari/mu 
former  folicitor  in  (he  caufe  (fince  become  a  bankrupt)  Ihoiild 
deliver  his  bill  of  fees,  and  that  it  fliould  be  referred  Co  a  Mafar 
to  tax  the  fame,  till  which  time  pajrmcnt  j(hould  be  reSsneii 
and  further  reciting,  that  a  bill  had  been  delivered,  wherebf 
there  appeared  to  be  a  balance  of  160  iL  5^.  due  from  the  Sod 
Henry  Smith  to  Samuel  Whalley  and  Thomas  AUportj  afl^aeef 
of  the  iaid  Charles  Harrijon^  fubje^i  to  taxation  not  then  mada; 
and  further  reciting,  that  a  further  iiun  had  lately  been  paid 
into  the  Bank  to  the  credit  of  the  caufe,  for  which  the  Aid 
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Henry  Smith  had  applied  to  the  Court;  and  that  the  matter 
was  adjourned  until  it  could  be  afcertained  what  the  iaid  Charles 
Harrifon  had  received  on  account  of  his  fees ;  and  that  upon  the 
faid  matter  afterwards  coming  on  to  be  heard,  it  was  referred 
to  &  C  C.  Eiq.  to  inquire  what  bills  of  fees  of  the  {aid  Charles 
Harrifon  were  a  lien  upon  the  fund,  placed  to  the  credit  of  the 
cauie,  and  what  the  faid  Henry  Smith  was  perfonally  liable  to 
pay ;  and  that  after  fuch  inquiry  had,  fuch  further  order  ihould 
be  made  as  ihould  be  juft ;  and  further  reciting,  that  inftead  of 
profecuting  fuch  inquiry,  the  faid  Henry  Smith  and  the  aflignees 
had  come  to  an  agreement  that  the  fum  placed  in  the  Bank 
fhould  be  divided  into  equal  moieties,  one  moiety  to  be  paid  to 
Henry  Smith  to  his  own  ufe,  and  the  other  to  the  affignees  on 
account  of  the  fe^s,  and  in  part  payment  of  what  fhould  be  found 
due  by  the  Mafter's  report;  that  until  fuch  report  all  further 
iums  paid  into  t^e  Bank  fhould  alfb  be  divided  into  equal  moi- 
ties,  one  moiety  to  the  faid  Henry  Smithy  and  the  otiier  not  ex- 
ceeding, with  the  before-mentioned  moiety,  looo/.  to  the  faid 
aflignees,  until  the  faid  fees  fhould  be  paid,  but  fubje£l  to  taxar 
tion  as  aforefaid,  unlefs  a  compromife  fhould  take  place ;  that 
if  after  the  Mafter's  report  there  fhould  be  found  due  to  the 
affignees  more  than  they  fhould  h|ive  received,  purfuant  to  the 
(aid  agreement,  all  further  fums  to  be  paid  into  the  Bank  fhould 
be  divided  in  like  manner  until  the  affignees  fliould  be  paid  what 
ibould  be  reported  due ;  that  in  de&ult  of  fufHcient  being  paid 
into  the  Bank  to  fetisfy  the  affignees,  the  faid  Henry  Smith  fhould 
pay  the  deficiency  between  the  fund  and  the  fum  reported  due ; 
that  if  after  the  report  made  there  fhould  not  be  found  due  to  the 
affignees  fo  much  as  they  fhould  have  received  purfuant  to  the 
agreement,  they  fhould  pay  to  the  faid  Henry  Smith  the  differ- 
ence between  that  money  and  the  fum  reported  due;  that  th^ 
affignees,  in  cafe  they  fhould  divide  among  the  creditors  of  the 
{aid  Charles  Harrifim  the  money  to  be  received  purfuant  to  the 
iaid  agreement  before  the  Mafter's  report  fhould  be  obtained^ 
ihould  be  perfonally  re^onfible  to  thctfaid  Henry -Smith  for  what 
xnoney  fhould  be  received  above  what  fhould  be  reported  due  to 
them;  that  all  the  matters  aforefaid  might  be  mode  a  rule  or  order 
cf  the  Court  of  Chancery,  and  fhould  be  obeyed  and  obferved  as 
inch  by  the  faid  parties  thereto ;  the  agreement  concluded  with 
thefe  words :  ^^  And  for  the  true  performance  of  this  agreement  on 
the  part  of  the  faid  Henry  Smith,  he  doth  hereby  bind  himfel^ 
**  his  executors  and  adxniniftrators,  unto  the  iaid  Samuel  Whalley 

112  *^mi 


4«3 


i8oi. 


Smith 

V. 
WaALLgT 

and  Another* 


t484  3 


4«4 


rtoi. 


Smith 

Whallby 

and  another* 


CASES  IK  TRINITY  TERM 

^^  and  Thomas  AUpart,  their  teecutors,  adminiftrators,  and  at 
**  figns,  and  for  the  true  performance  of  this  agreement  on  die 
^'  part  of  the  (aid  SamUel  WJialletf  and  Thomas  AUport^  they 
^<  the  faid  Samuel  Whalley  and  Thomas  AUpori  do  and  eadi  of 
**  them  doth  hereby  bind  tbemfelvcs  and  himielf^    th^fa:  feteral 
**  and  refpe£live  executors  and  adininiftrator%   unto  the  fiud 
"  Henry  Smithy  his  executors,  adminidratops,  and  affigns.   Wit- 
•*  nefi  their  hands,**  Src.     The  above  agreement  was  ailerwards 
made  a  rule  of  the  Couit  of  Chancery,  and  in  purfuance  thereof 
feveral  orders  of  the  (aid  Court  were  made,  dire€ling  (urns  pttd 
.into  the  Bank  to  the  credit  of  the  caufc  to  be  divided  in  equal 
moieties  between  the  taidHenfySmiih  and  the  aflignees,  by  Tirtue 
of  which  the  ailignees  ailerwards  received  in  the  whole  the  fan 
of  937/.  125.  irf.     The  Mafter  to  whom  the  bill  of  fees  i^m  I^ 
ferred  taxed  the  fame  at  1795/-  ios*  lorf.  and  alfb  reported  dMt 
the  faid  Charles  Harrifon  was  indebted  to  the  faid  Henry  jSM4 
in  refpe^l  of  fums  received  for  his  ufe,  1612/.  as*  ^d.  which  b»> 
ing  deducted  from  i795/.  i05.  10^.  at  which  he,  had  taxed  tk 
bill,  there  remained  due  to  th^  affignees,  in  reipeA  of  the  fiil 
bill,  the  firni  iX  183/.  85.  5^.     The  a£lion  was  bTt»ugiit  to  ft 
cover  754/.  35.  M.  being  the  diflk*ence  between  the  fkid  Aoa  flf 
937/.  125.  \d.  received  by  the  affignees,  and  the  ftim  of  itjl 
35.  ^d.  due  to  them  in  rdped;  of  the  bill. 

Tlie  queftion  for  the  opinion  of  the  Court  waa.  Whether  tlJi 
aAion  was  maintainable?  If  tlie  Court  fhould  be  of  that  op 
nion,  the  verdi6l  to  ftand,  and  judgm^it  to  be  entered  fer  tk 
PUintiflT.  If  the  Court  fhould  be  of  a  contrary  opinion,  thai 
nonfliit  to  be  entered. 

Clayton  Serjt.  for  the  Defendants  now  contended,  that  tk 
agreement  on  which  the  prefent  a£lion  was  brouglit  wms  meidjf 
a  proceeding  in  the  courfe  of  a  fnit  in  Chancery,  and  that  dv 
money,  if  due,  was  only  due  under  the  order  of  that  Ctovt 
and  therefore  not  the  ground  of  an  ailbmpfit  at  common  \n\ 
he  dted  Bikerfon  v.  Lajhleyy  2  HBL  248.  where  it  was  hett 
that  ajfxmipfit  "Would  not  lie  to  recover  cofts  orderlsd  to  1)e  pa' 
wider  a  rule  of  an  inferior  court  in*  the  courfe  of  a  ibit  tbof^ 
even  though  the  inferior  court  could  not  compel  tfie  party  oi 
whom  the  order  was  made  to  pay  them,  becaulb  he  lived  oat  i 
thejurifcliAion  of  the  court;  and  c^&rvcd  that  the  prefeiiti* 
an  attempt  for  which  there  was  no  precedent* 

On/hw  Serjt.  cofUrd  was  flopped 

ByThe  Cmtrt^  who  fiud,  that  though, the  genetnl  n4e  was cfeir 
that  the  mere  order  of  another  court  was  j^x  a  good  groiiiKl«f 
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aAicm,  yet  that  in  the  prefent  iniUnce  the  Defendants  had,  by  tlie        1 80 1  • 
terras  of  their  agreement,  railed  a  fufficient  grpund  of  ajjmij^ 
againft  themfelve^. 


Smitb 

PoJUa  to  the  Plointiffi     Whallit 

and  Anoch^n 


Seale  V.  Barter  and  Another.  y^-^ijih. 

nPHis  cafe  was  fent  by  the  Lord  Chancellor  for  the  opinion  of  ^^^*in  iKe 
the  Court.  coamv  of  l>»  to 

John  Scale  by  his  will,  dated  thciith  of  Februaty  1774,  de-  y«Ji  *otheu^ 
vifed  to  his  wife  for  life  his  mefiuage  Barton  farm,  XQid  demefhe  of  (be  truAee 
lands  called  Mount  Boon,  (with  the  furniture,  flock,  4^.  aUbfor  of  hi?fon  7.5. 
her  life,)  and  an  ailnuity  of  50/.  for  her  life  charged  upon  a  met  «?  preferve  con- 
luage  called  Combe,  with  power  to  diftrain  in  cafe  of  non-pay-  den^  n^verth'^^ 
ment ;  he  then  d^^ifed  to  Richard  Harris  and  his  heirs,  all  his  ^**«  to  permit 
manors,  lordfhips,  mefibages,  lands,  tenements,  houfes,  heredita-  ^e  reDu7nd^ 
ments,  and  premifes,  with  their  appurtenances,  in  the  county  of  profi»»«w*«^ter 
JOevon,  to  have  and  to  hold  the  fame  to  the  faid  IL  JFf.,  his  uie  of  the  i  ft 
executors,  adminiftrators,  and  afligns,  for  a  term  of  20G  years,  ^^^^^t^^ 
without  impeachment  of  wafte  upon  truft,  for  the  purpofes  and  begotten  on  th« 
under  the  provifoes  thereinaiter  mentioned,  and  from  and  after  ^»ody  dthewo^ 

,  ,  man  u  he  ibouHi 

the  determination  of  the  laid  term  upon  truft  and  to  the  ufe  of  happen  to  marry. 
the  faid  R.  H.  during  the  Ufe  of  his  only  fon  John  Seale,  to  fup-  '^e*rf?J^^,ft 
port  contingent  remainders,  neverthelels  to  permit  his  faid  fon  fon,  and  for 
cT.  S.  to  receive  the  rents  and  profits  during  his  life  without  im-  •flJJ^^^the'ufe 
peachment  of  wafte,  and  from  and  after  his  deceafe  to  the  ufe  of  of  the  2d,  3d, 
the  I  ft  fon  of  the  faid  J.  S.  to  be  begotten  on  the  body  of  fuch  ^'S;r?oVof'75. 
woman  b^  he  fhould  thereafter  happen  to  marry,  and  the  heirs  and  the  hein 
male  of  fuch  ift  fon  lawfully  iffiung;  and  for  want  and  in  de-  S^realnfu^ef- 
fimlt  of  fuch  ifluc  then  to  the  ufe  of  the  2d  fon  in  like  manner,  fion,  and  for 
and  fo  to  the  3d,  4th,  and  every  other  fon  andfons  of  the  faid  I^^^utlien^JrfJe 
•Z'SI*  and  the  heirs  male  of  the  bodies  of  every  "fuch  fon  and  fans  ufoof  hudaugh-. 
lawfully  iffuing,  the  eldeft  of  every  fuch  fon  and  fons,  and  the  f^ln  and  afllgnt 

for  ever ;  with  • 
vcftdoary  d'uTe  in  favour  of  J,  S.  The  teftator  aftenrards  made  a  codicil  whereby  he  devifed  ail  hit  eft:itet 
A>  hit  (on  7. 5.  and  hU  children  lawfully  to  be  begotten,  with  power  for  him  to  fettle  the  fame  by  will  or 
oeherwife  on  fuch  of  them  as  he  fhould  think  proper ;  and  for  default  of  fuch  iiTue  then  to  his  daughter  E.  S* 
and  her  children  hwfully  w  be  bcsgottea,  with  a  fimilar  power:  and  in  default  of  fuch  ifTue  to  J.S,  and 
i,S.  equally  between  thero;  and  he  Ainhor  provided  that  a  fcttlementof  %ool.per  anitum  (hould  be  made 
.^B  any  woman  whum  hi*  fim  Ihould  happen  to  Hfarry ;  and  that  ha  eftatei  (hould  be  chargeable  therewith. 
Jl^  the  time  of  mak'mg  the  codicil  J.^,  was  married,  but  had  no  child.  Hdd  that  the  ccxficil  was  to  be 
^onftrucd  independent  of  the  will:  and  that  under  the  codidl  J\8,  took  to  eftatCLtail*  with  a  power  to 
IMe  the  eftates  on  all  or  any  of  his  iifue  in  fuch  way  as  he  ihould  appomt;  and  tliereby  detvmine  the 
«IUm  \^i9ium'A  ttwiUd  bt  iBcopC>iciit  wkb  fiidi  fawipeiit* 
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1 80 1.        heii-s  male  of  his  and  their  body  and  bodies  always  to  take  pla£e 
:  and  be  preferred  before  the  younger  of  fuch  fbn  and  fbns,  as 

*^"         they  and  every  other  of  them  ihould  be  in  feniority  of  age  and 
Bartcr       priority  of  birth ;  and  for  want  and  in  default  of  fuch  ifliie  male 
^  "'    of  his  faid  fon  J.  S.  then  upon  truft,   and  to  and  for  the  only 
ufc  and  behoof  of  his  daughter  Elizabeth  Seale,  her  heirs  and 
afligns  for  ever,  and  to  and  for  no  other  ufe,  intent,  and  purpofe 
whatfoever ;  and  as  to  the  faid  term  of  200  years  he  declared 
that  it  fhould  be  lawful  for  the  faid  R.  ILj  when  his  daughter 
JS.  S.  fliould  marry,  to  raife  a  portion  of  4000/.  to  be  paid  to  her, 
and  until  that  time  to  raife  the  annual  fum  of  250/.  to  be  paid 
to  her  for  her  maintenance :  after  charging  all  his  eilates  in  the 
county  o£  Devon  with  ^e  payment  of  his  debts,  he  devifed  all 
the  reft,  refidue,  and  remainder  of  his  lands  and  tenements  not 
thereinbefore  devifed  or  difpofed  of  whereof  he  ftiould  die  feiled 
in  pofteflion,  reverfion,  or  remainder,  to  his  fbn  Jl  S.  his  heii9 
and  affigns,  and  all  the  reft  of  his  perfbnalty  after  payment  of 
his  debts  and  funeral  expences,  he  gave  to  JR.  H.  and  made  him 
executor  of  his  will,  defiring  him  to  fee  the  fame  performed  ac- 
cording to  his  true  intent  and  meaning,  neverthelefs  in  truft;,  and 
to  and  for  the  only  ufe  and  behoof  of  his  (aid  fbn  J.  S.    On  the 
I4tli  o(  Februaty  1774,  the  teftator  made  the  following  codicil 
to  his  will :  "  I  John  Seale  of  Mount  Boouy  within  the  pariih  of 
Tawn/laU  in  the  county  of  Devon^  Efq.  do  this  14th  day  of  jRp- 
hruary  1774,  make  and  publifh  this  codicil  to  my  laft  will  and 
teftament,  in  manner  and  form  following :  ftrft  and  principaDy  it 
is  my  will  and  meaning,  and  I  do  hereby  order  and  dire£l  that  no 
inventoi-y  of  my  goods  and  cffefts  at  Mount  Boon  be  taken  after 
my  dcceafe ;  it  is  likewifc  my  will  that  all  my  lands  and  eftates 
fhall  after  my  deceafe  come  to  my  fon  John  Seale  and  his  chil- 
dren lawfully  to  be  begotten,  with  full  power  for  him  to  fettle  the 
fame,  or  any  part  or  parts  thereof,  by  will  or  otherwife,  on  them, 
or  any  of  them,  as  he  fhall  think  proper ;  and  for  default  of  fud 
ifTue,  then  that  all  my  lands  and  eftates  come  to  my  daughter 
Elizabeth  Seale  and  her  children  lawfully  to  be  begotten,  with 
full  power  for  her  my  faid  daughter  to  fettle  the  fame  or  any 
part  or  parts  thereof,  by  will  ot  otherwife,  on  them,  or  fuch  of 
them  as  fhe  fhall  think  proper ;  and  in  default  of  fuch  ifTue,  it  i« 
my  will  and  meaning  that  all  my  eftates  and  lands  fhall  belong 
to  my  faid  fon  and  daughter  equally  between  them,  to  whom  ffl 
iiich  cafe  I  do  hereby  give,  devife,  and  bequeath  the  fame:  and 
whereas  in  and  by  n^  will  Bichard  Harris  is  made  a  tmflee  for 

paymeat 
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payment  of  my  debts,  legacies,  and  expences,  I  do  hereby  direA 
and  order  that  if  my  faid  fbn  J(An  Seale  can  raife  the  money 
otherwife,  it  fludl  be  at  his  option.  My  will  further  is,  that  it 
iettlement  of  two  hmidred  pounds  a-year  fhall  be  made  upon  any 
woman  my  fon  John  Seale  may  haf^n  to  marry,  and  that  my 
eftates,  or  fb  much  of  them  as  he  fhall  think  proper,  be  charge- 
able with  the  payment  thereof:  and  laftly,  it  is  my  defire  that 
this  my  codicil  be  annexed  to  and  made  part  of  my  laft  will  and 
teftament  to  all  intents  and  purpoies.''  llie  teilator  being  feifed 
of  or  entitled  to  confiderable  lands  and  tenements  in  the  county 
of  Devon,  and  of  no  other  real  eftates  whatfbever  except  a  mel- 
fuage  or  tenement  in  the  pariih  of  St.  SedmeU,  in  the  county  of 
the  city  of  Exeter,  died  in  Sepf ember  1777,  leaving  only  two  chil- 
dren {viz.)  the  faid  John  Seale  his  only  fon,  and  the  faid  Elizabeth 
his  daughter,  who  was  afterwards  married,  and  is  fince  dead, 
having  left  a  fon  her  only  child,  now  in  minority.  At  the  time 
of  making  the  codicil  John  Seale  the  tefi;ator's  fon  was  married^ 
but  had  no  child,  but  afterwards  in  Fthruary  1777,  in  the 
teflator's  lifetime,  John  Seale  the  fon  had  a  daughter  bom,  his 
eldeft  child  (who  is  now  living  and  lately  married),  and  he  has 
fince  had  feveral  other  children,  of  whom  his  eldeft  fbn  is  now 
in  minority. 

The  queftion  for  the  opinion  of  the  Court  was,  What  eftate  or 
intereft  did  the  Plaintiff  «/oAn  Seale,  the  fbn  of  the  faid  teftator, 
take  under  the  faid  will  and  codicil  ? 

.  The  cafe  was  twice  argued ;  firft  in  Hilary  Term  laft,  by  Bejl 
Serjt.  for  the  Plaintiff,  and  Bayley  Serjt.  for  the  Defendants; 
and  again  in  this  Term,  by  Shepherd  Serjt  for  the  former,  and 
JLens  Seijt.  for  the  latter. 

.  Argtmentsfor  the  Plaintiffs.  John  Seale  the  fbn  of  the  devifbr 
took  an  eftate  in  tail  general,  remainder  in  tail  general  to  Elizas 
beth  Seale,  remainder  in  fee  to  the  faid  John  and  Elizabeth  Seale 
ti8  tenants  in  common.  The  queftion  in  this  cafe  turns  upon  the 
expreffions  introduced  into  the  codicil,  by  which  the  teflator  de- 
vifes  all  his  lands  and  eftates  to  J.  S.  and  his  children  lawfully  to 
be  b^otten,  with  fiill  power  for  him  to  fettle  the  eftates,  or  any 
part  or  parts  thereof,  by  will  or  otherwife^  on  them  or  fuchof  them 
as  he  fhall  think  proper ;  and  for  default  of  fuch  iffue  then,  that 
the  eftates  fhall  go  to  bis  daughter  E.  S.  and  her  children  law- 
£illy  to  be  begotten,  with  the  fame  power  as  to  the  fbn ;  and  in 
default  of  Gxdt  iffue,  t«  Ji.  &  and  E.  &  equally  between  them. 
^    .  1x4  Unlefs 
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^^.^^^^^^      Unlefs  thefe  expreffions  be  conftrued  in  the  way  csontcndecl  fo 

3IALB        by  the  Plaintiffs,  it  does  not  feem  that  the  intentaoa  of  tlie 

Barter       teftator  will  be  effe6iuated :  and  indeed  the  authorities  aiiplici- 

and  Auoihcr.    ble  to  the  words  of  this  codicil  call  for  fuch  a  conftruAioiu  k 

deviib  to  a  man  and  his  children  or  iflii^s,  if  he  hath  not  any  iSm 

at  the  time  of  the  devife,  is  fufficient  to  give  an  eftate  tail,  far 

otherwife  the  children  could  not  iske,    WykCn  cufej  6  Co.  16, 17. 

Now,  in  the  prefent  cafe,  at  the  time  of  the  deriie  made^  J.  & 

had  no  childi'cn.     So  in  i  And.pL  i  lo.  a  devife  of  land  to  coe 

^  for  life,  and  after  his  deceafe  to  the  men  children  of  his  bod^^ 

^nd  if  he  died  without  men  children  of  his  body  then  over,  v» 

held  to  give  an  eftate  in  tail  male.    Indeed  all  the  caies  in 

which  the  words  ^<  fons,"  or  *'  children,"  or  ^'  ifliie^"  haTebna 

ufed  to  dcfcribc  the  Umitation,  and  an  eftate  tail  has  been  nufid 

by  the  Cour^  are  authorities  to  fhcW,  that  in  this  cafe  aUb  11 

'    eitate  tail  muft  bo  railed.    In  Sondajf^  cafe,  9  Co.  128.  where  • 

^evife  w|is  to  T»  and  if  he  many  then  his  fbn  to  have  the  eftiti^ 

and  if  he  have  no  ifliic  male,  then  over  to  another  pcifbn,  7. 

took  an  eftate  tail*     And  in  King  v.  MeUing^  i  Vent,  216. 215. 

2  Len^  58.  S.  C.  a  devife  to  Bernard  Melling  for  his  hStf  sai 

«i^fter  his  death  to  the  iffua  of  his  body,  was  held  to  give  him  as 

eftate  tail.    And  though  in  that  cafe  there  was  a  power  to  &  K 

to  make  a  jointure  of  all  the  premiics  to  a  fecond  wifie,  L^ird 

fiale  yvas  of  opinion  that  that  circumftance  did  not  defisat  the 

eftate  tail,  which  affords  an  anfwcr  to  any  argument  which  vmj 

"^      be  railed  from  the  power  given  in  this  cafe.     So  in  tViarUm  v. 

Gre/ha^ij  2  Bl,  1083.  the  words  to  J,  W,  and  his  fbns  in  tail  msk^ 

find  in  de&ult  of  fuch  ifTue  over,  gave  Xo  J.W.  who  had  no  iffiie 

at  the  time  of  the  devife,  an  eftate  in  tail  male.    In  the  prdesl 

cafe  the  devife  is  to  J.  S.  and  his  children,  and  in  de&ult  of  (bdi 

iilue  then  only  is.  it  to  go  over ;  which  flxcws  that  the  childrai 

were  intended  to  take  an  eftate  of  inheritance,  ^diich  they  coald 

not  do  but  through  their  father,  nor  through  him  unleis  he  tcdk 

an  eftate  tail.    In  Davics  v.  Stevens^  Doug.  320.  there  was  a  df" 

vife  of  the  fee  (imple  and  inheritance  to  William  and  his  childtf 

children  for  ever ;  and  Lord  Mansfield  faid  the  meaning  ii  tk 

fame  as  if  the  expreffion  had  been  to  William  and  his  heir%  tbsiii 

to  fay«  his  cliildren  or  his  iiliie.    The»words  ^^  for  ever"  maks  no 

difference,  for  William'^  iftue  might  laft  for  ever.    Now  if  ia  te 

cafe  the  word  ^^  children"  was  held  ^onymous  to  iflue  in  oidtf 

to  reftrain  the  devife  to  m  dtate  tail,  there  is  no  reason  wlivit 

thiP 
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this  cafe  it  may  not  be  held  to  bear  the  fame  fenfe,  in  order  to 
enlarge  the  derife  to  an  eftate  tail.  The  general  intention  of 
the  t^ftator  was,  that  the  eftate  ihould  not  go  over  to  L.S.  un* 
til  afbcr  an  indefinite  &ihn-e  of  the  ifliie  of  J.  & ;  but  if  the  word 
^  children"  is  held  to  be  a  mere  defignatio  per/btutj  though 
there  was  no  child  in  effe  at  that  time^  what  is  there  to  give  tf^ 
the  children  any  thing  more  than  eilates  for  life  ?  The  intent  of 
the  teftator,  therefore,  can  only  be  e£fe£luated  in  two  ways: 
namely,  by  giving  an  eftate  tail  to  J.  SL  or  by  implying  crofi  re- 
mainders between  the  children.  Jn  order  to  do  die  former  by 
implication,  the  Court  have  gone  great  lengths,  as  in  Bobinfim 
V.  BMnfoUj  X  Bterr,  38.  Roe  d.  Dod/bn  v#  Grem^  2  Wilf.  322. 
Hodges  V.  Middleton^  I^^oatg*  43 1*  Daintry  v.  Daintty^  6  Term 
Sep.  307.  Dae  d.  Candler  y.  SmHhj  7  Term  Rep.  531.  and 
Doe  (L  Cock  v.  Coopevy  i  £a/?,  229.  But  crofs-remainders 
among  the  children  cannot  be  laifed  without  railing  a  previous 
^ate  of  inheritance,  which  in  this  cafe  cannot  be  done,  except 
through  the  medium  of  J.  &  the  deviiee,  and  which  when  done 
•ftabliihes  the  Plaintiff's  title,  in  all  the  cafes  in  which  croA- 
lemainders  have  been  implied,  there  has  been  that  preliminary 
ftep  which  will  be  wanting  in  this  cai^  unlds  «7.  &  be  held  to 
take  an  eftate  tail,  viz.  a  previous  eftate  of  mheritance.  Hobnn 
T.  Reynelly  &>  T.  Ray.  452.  Polleaf.42^.  Skin.t'j.  Sir  71  Janes^ 
172.  S.  C.  Wright  V.  Holfbrd^  C&wp.  3 1 .  Doe  d.  Atherton  y.PyCf 
4  Term  Rep.  7 1  o»  and  PAipard  y.  Mansfietdy  C&wp.  797. 

Arguments  far  the  DefendcoUs.  If  the  qneftion  in  thu  caie 
were^  whether  particular  exprefBo^  not  fufficiently  formal  in 
their  nature  might  not  be  fo  modelled  as  to  prevent  the  eftate 
going  over  contrary  to  the  intent  of  the  teftator,  then  the  ca&i 
cited  might  iq)ply«  But  in  order  to  induce  the  Court  to  pot 
jGich  a  conftrufSUon  upon  this  will,  that  has  been  afliuned  in  ar* 
gument  which  does  not  nccofiarily  appear,  namely,  that  the 
teftator  meant  his  eftate  to  go  in  fuoceffion*  Hie  better  con- 
ftruAion  of  the  deviie  foems  to  be^  that  Jckn  Seale  todc  an 
aftate  for  life^  with  remainder  in  foe  to  him  and  his  fifter  JBitra-' 
i€ih  Seale^  depending  upon  the  two  contingencieB,  either  of 
Jbkn  Seale  or  of  Eiizabetk  Seale  having  chydren*  By  the  eo* 
dbtil  a  power  is  given  to  the  deviiee  to  ftttle  the  efts^  or  any 
part  thereof  on  fiich  (tf  the  children  as  he  fliall  think  proper. 
Kow  if  Ais  be  the  caft^  why  fli6itkl  the  Court  labour  to  eflbo- 
toista  a  fuppo£e4  inter^  of  the  teftator  to  create  an  eftate  tail, 
when  the  power  vefted  in  the  dmibe  wM»  him  to  put  an 
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1 80 1*       «ncl  to  all  the  confequences  refulting  from  fuch  an  eftate.     Bat 
■■-      if  this  mode  of  conftruAion  be  objeflionable,  flill   it  may  be 
^'^'-^        held  that  J.  S.  took  an  eftate  to  himfelf  for  life,  with  remisdnder 
BARTtft       in  fee  to  his  children,  if«  he  had  any,  for  it  is  not  limited  to  aS 
the  children,  but  to  fuch  of  them  as  J.  S.  fliall  appoint;  and  in 
ieveral  caies  the  word  '^  eftates"  has  been  held  to  convey  a  See, 
Indeed  in  this  cafe  the  probability  of  the  word  ^*  eAaXes**  beii^ 
aled  in  that  view,  is  particularly  ftrong,  becaufe  in  the  ultimate 
remainder  to  J.  &  and  E.  SL  which  appears  clearly  to  have 
been  intended  to  be  a  remainder  in  fee,  the  word  *^  eftates"  k 
again  ufed,  and  no  other  word  capable  of  carrying  a  fee.     Witk 
jrefpe6l  to  the  cafe  of  King  v.  MeUing,  the  power  introduced 
there  was  only  a  power  to  jointure,  which  is  very  difierent  from 
iiich  a  power  as  this  to  limit  the  whole  eftate:    althou^  the 
power  therefore  in  that  cafe  was  held  not  to  defeat  the  eftate 
tail,  yet  it  is  no  authority  in  the  preient  inftance.     It  is  ob- 
(ervable  alio  that  the  teftator  has  had  no  anxiety  to  prevent  the 
eftate  from  being  fplit  into  different  portions,  fince  the  ultimate 
remainder  in  fee  being  given  to  J.  S.  and  JE.  SL  the  hein  of 
both,  and  not  the  heirs  of  one  only,  would  ultimately  be  entitled 
to  take.     In  order  to  afcertain  the  intention  of  the  teftator,  it 
is  neceflary  to  look  at  the  will,  which  is  dated  only  three  daji 
prior  to  die  codicil.     In  the  will  the  teftator  gives  to  «7.  &  aa 
eftate  for  life  only,  with  limitations  to  his  children  in  ftrid  fet- 
tlement.     Now  the  only  alteration  which  i^pcars  to  have  bea 
intended  by  the  codicil,  is  that  of  enabling  J.  S,  to  determine 
in  what  manner  his  children  fhould  take,  but   not  to  enkige 
the  eftate  originally  devifed  to  J.  S.  himfel£     It  is  not  ned 
fkry  to  go  through  all  the  cafes  which  have  been  cited  :  finoe 
moft  of  them  only  diverfify  the  principle  which  was  laid  down 
in  King  v.  Mellingf  and  Robin/bn  v.  Robinfon^  namely,  that  die 
general  intent  of  the  teftator  fhaU  prevail,  where   that  intent 
is  apparent     In  this  cafe  no  fuch  intent  as  is  contended  for  fay 
the  other  fide  being  iq}parent,  the  Court  will  allow  the  wt»di 
to  operate  as  they  ftand.     Indeed  if  it  were  neceflary  that  crofi- 
remainders  fhould  be  raifed  in  this  cafe,  there  are  words  fiifr 
cient  for  that  purpofe,  namely,  ^'  in  de&ult  of  iiich  iflue;"  aod 
it  is  not  neceffiiry  in  fuch  cafe  that  the  children  ihould  take 
an  eftate  of  inheritance  through  the  father,  for  crofs-remaia* 
ders  may  be  raifed  where  the  &ther  takes  only  an  ^late  for 
life.     In  the  cafe  of  Doe  d,  Dcvoy  v.  Burn/all^  6  T'ermUqhyo^ 
gad  antf^  vol.  L  p.  215*  the  derife  was  fomewhat  fimilar  to  tbt 

prcfiflii 
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prcfent,  being  to  M.  O.  and  the  iflue  of  her  body  as  tenants  in        1801. 
common,  but  in  default  of  fuch  iflue  then  over,  in  which  cafe       -' 


ikr.  O.  was  held  to  take  only  an  eftate  for  life,  with  contingent        Seale 

remainders  to  the  iflue  of  her  body.     In  Goodright  v.  Dunham,       Baetxk 

Doug.  267.,  Lord  Mansfield  fays,  *  the  words  "in  cafe  he  dies    »»<*  Anotht  r. 

without  iflue"  being  tacked  to  the  preceding  claufe  (by  which 

the  tefl^ator  had  devifed  to  his  fen  for  life,  and  after  his  death' 

to  all  and  every  his  children  equally,  and  to  their  heirs,)  muft 

mean  the  fame  thing  as  in  cafe  he  die  without  children/     So  ifi 

this  cafe  the  words  "  fuch  iflue"  muft  mean  fuch  children  as  he 

had  before  mentioned ;  which  deftroys  the  only  argument  from 

which  ah  eftate  tail  can  be  inferred. 

Cur.  adv.  vuU. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley  Ch.  X  who,  after  ftating  the  \idll,  proceeded 
thus: — Lender  this  will  the  eftate  was  given  to  the  teftator's  fen 
for  life,  with  remainder  in  tail  male  to  his  childr^i  by  any  after- 
taken  wife,  remainder  to  the  teftator^s  daughter  in  fee.  This 
will  is  ftated  in  the  cafe  to  bear  date  on  the  i  ith  oi Februeay 
1774;  and  the  cafe  further  ftat^s,  but  whether  accurately  or 
not  I  much  doubt,  that  on  the  14th  of  February  1774,  only 
three  days  after  the  date  of  the  will,  the  teitator  made  the  codi- 
cil in  queftion.  It  is  ftated  that  at  the  time  when  the  teftator 
made  this  codicil,  John  Scale  the  teftator's  fen  was  married^ 
which  fecms  to  exclude  the  idea  of  his  having  been  married  at 
the  date  of  the  will,  and  indeed  the  expreffion  in  the  will  re- 
^pe6ling  children  by  any  woman  whom  the  teftator's  fen  Ihould 
tbereaft^r  happen  to  marry,  implies  that  no  marriage  was  in 
immediate  conteniplation  at  the  time  when  that  will  was  made. 
It  is  alfe  ftated  that  at  the  time  when  the  codicil  was  made  the 
teftator^s  fon  had  no  children,  but  that  afterwards  during  the 
teftator's  life  he  had  children,  of  whom  the  eldeft  is  now  in  mi- 
nority. The  queftion  fubmitted  to  this  Court  by  the  Lord  Chaiw 
eellor  is.  What  eftate  the  teft&tor's  fen  John  Seale  took  under  the 
"will  and  codicil^  Notwithftanding  the  apparent  inaccuracy  in 
the  ftatement  of  dates,  it  will  not  appear  material  that  the  cafe 
ihould  be  altered  when  the  grounds  are  known  upon  which  we 
all  concur  in  thinking  that  the  teftator's  fen  took  an  eftate  tail. 
If  we  could  by  any  pofl^ibility  have  referred  the  limitation  in  the 
codicil  to  the  will,  feeing  the  dii^fltion  made  in  the  latter  to  tke 
children  of  the  teftator's  fen,  we  ihould  have  been  defiroos  to 

apply 
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1 80 1.        apply  the  word  ^<  children"  in  the  codicil,  to  the  fame  childrai 

'       who  are  defcribed  in  the  will;  and  fliould  have  been  inclined 

'^J*'        to  fuppofe  that  the  teftator  did  not  intc^pd  by  the  codicil  to  ££• 

Bakihir      turb  the  difpofitions  of  the  wilL  but  only  to  irive  a  power  to  hit 
ion  to  fettle  the  eftates  upon  fuch  of  the  children  mentioned  k 
the  will  as  he  fhould  think  proper.     And  when  I  firft  rttd 
this  cafe  I  was  inclined  to  think  that  the  tme   conftmAioiL 
But  on  further  confidcration  I  think  that  cannot  be  the  cs&: 
for  by  the  will  the  teflator  had  only  giren  an  eftate  in  tail  male 
to  the  firfl  and  other  fons  of  his  fon,  with  a  remainder  in  fee  to 
his  daughter,  without  any  particular  limitation  to  the  daug^iter^s 
children :  and  when  we  find  in  the  codicil  the  fame  limHff*** 
to  the  children  of  the  daughter  as  to  the  children  of  the  fixi,  it 
is  impoflible  to  apply  the  word  *^  children"  in  the  codicflto 
the  fame  perfons  who  are  defcribed  by  that  w«Mid  in  the  niL 
We  are  therefore  of  opinion  that  the  codicil  muft  be  takeo  s- 
depehdent  of  the  will ;  and  that  it  is  no  longer  to  be  odnfideni 
B8  a  codicil  but  as  a  fubflantive  will :  and  the  only  qpMm 
remaining  for  our  confideration  is,' What  dlate  the  teftato'i 
fim  took  under'  the  words  of  that  codicil  ?    It  has  been  ifh 
fifted  on  the  part  of  the  Plaintiff  that  the  words  of  the  oodiel 
convey  an  eftate  tail :  and  Wyld^%  cafe  (which  is  tbe  Iesdii| 
cafe  upon'this  fubjeA)  was  cited  and  relied  on.     I  wiU  lhoitl|[ 
itate  that  cafe  as  it  is  reported  in  6  Co.  i($.  and  in  Mbore^  397* 
under  the  name  of  Richardjim  v.  Yardky:    for  though  tbt 
titles  of  the  cafes  are  diflerent,   and  one  is   ftated  to  htm 
been  in  the  41  Eliz.  and  the  other  in  the  37  Eliz.  it  is  haidlf 
poffible  to  confider  them  as  different  cafes,  efpecially  as  Ae 
name  of  fVylde  occurs  in  both,  and  the  circumftances  are  fc 
nearly  the  fame :  and  indeed  in  fome  books  where  the  report 
in  Moore  has  been  cited,  it  has  been  faid  that  the  iiune  cafe  vil 
Jbctter  reported  in  Co^e.     According  to  the  report  in^Cbb^ 
the  devife  was  of  land  to  A»  for  lifi^  remainder  to  J5L  and  Ai 
heirs  of  his  body,  remainder  to  Bawland  Wylde  and  his  ^ 
and  aflcr  their  deceafe  to  their  children;  Rofdrthd  and  hisvifc 
then  having  a  fbn  and  a  daughter.     It  was  refc^yed  tlv4  Jte* 
land  Wylde  and  his  wife  took  only  joint  eflates  for  their  lim; 
but  a  cafe  waf  there  put  as  good  law,  that  if  A.  devife  to  £•  and 
his  children  or  iflues,  and  be  hath  not  any  iflue  at  the  time  tf 
the  devife,  the  fame  is  an  eflate  tail ;  and  a  caie  is  cited  fiM 
fitijeant  BewOoei  R^orts,  which  was  a  devife  to  hnfband  aad 
wif^  and  the  men  children  of  their  bodies  begotten,  aadit 

4      ' 


/ 


SlALB 
V. 


IN  THE  Forty-first  Year  of  GEORGE  IIL  493 

did  not  appear  in  the  cafe  that  they  had  any  ifTue  male  at  the  i8oi. 
time  of  the  devife,  and  therefore  it  was  adjudged  that  they  had 
nn  eftate  tail  to  them  and  the  heirs  of  their  bodies.  According 
to  the  report  in  Moore,  Popkam  and  Gccwdy  held  that  WyMe  Bartka 
took  an  eltate  tail,  notwitfiftanding  tliat  he  had  children  living  "^  AwKher. 
at  the  time  of  the  devifc,  though  Fjetmer  and  Clench  thought  it 
was  only  an  eftate  for  life.  It  appears  therefore  that  two  of 
the  Judges  were  difpoied  to  think  that  an  eftate  tail  would  pafi 
even  in  a  cafe  where  children  were  in  effe  at  the  date  of  the  will, 
and  they  all  agreed  that  if  no  children  had  been  bom  it  would 
have  been  an  eftate  tail.  The  next  cafe  to  which  I  fliall  allude 
is  that  of  King  v.  Melltng^  where  the  devife  was  to  Bernard  Mel' 
ling  for  life^  and  after  his  death  to  the  ifTue  of  his  body  by  his 
iecbnd  wife,  his  firft  being  then  alive,  and  for  defiuilt  of  fiich 
iftue  over,  with  a  provifb  enabling  Bernard  Melling  to  make  a 
jointure  on  his  feoond  wife ;  there  Rainsford  and  Twy$den  Js. 
lield  that  B.  MellingAook  only  an  eftate  for  life,  but  Hale  Ch.  J. 
diougfat  that  it  was  an  eftate  tail,  and  his  opinion  was  afto^ards 
confirmed  by  all  the  Judges  in  the  Exchequer  Chamber.  Hie 
cttfe  referrecl  to^n  the  argument  from  Anderfbny  and  Sandals 
cafe  are  alfo  autliorities  !fi  favour  of  an  eflate  tail :  indeed  in  the 
latter  cccfe  fome  argument  arofe  on  the  claufe  introduced  into  the 
will  reftraining  alienation,  but  it  was  held  to  make  no  di£ferenee. 
I  now  come  to  the  cafe  of  Wharton  v.  Crre/haniy  which  appears 
to  me  to  be  very  applicable  to  the  prefent.  It  was  there  argued 
by  Seijeant  CAi/nn  that  there  was  a  difierence  between  the  wmds 
•*  children"  and  "  fbns,"  the  former  implying  future  progeny, 
tbe  Utter  not*  But  the  Court  were  clear,  upon  the  authority 
of  Wyldifs  cafe,  and  that  in  Ander/bn^  and  Sonda^%  cafe,  that 
John  WhaHon  (who  at  the  time  of  the  devife  had  no  i^e)  took 
an  eflate  tail  under  a  devife  <^  to  JC  W.  and  to  his  fens  in  tail 
male,  &nd  in  failure  of  ftich  ifTue  then  over."  Now  in  that  cafe 
there  was  fome  rcafbn  to  fuppofe  that  tbe  teftatc|r  intended  to 
give  an  eflate  tail  to  the  fons  as  purchafers :  but  the  Court 
thought  that  the  words  ^*  in  failure  of  fucli  ifTue"  were  not  to 
be  retrained  to  the  fbns,  but  muft  include  all  the  male  pot 
terity  of  J.  W.  who  muft  therefore  take  an  eftate  tail.  The 
do£bine  laid  down  in  the  famous  cafe  of  Bjdbinfon  v.  Robinfotiy 
as  well  as  the  words  of  the  devife^  bear  ftrongly  on  the  prefent 
queftion.  Notwithftanding  the  devife  was  ejq)refsly  limited  to 
Launceloi  Hicks  for  life,  yet  as  it  appeared  that  the  tefUtor  by 
the  words  ^^  fiidi  fon  as  he  fhould  have^**.  meant  to  embrace  all 
bis  male  iflfae^  the  Court  cKKif^s  BfMh  held  that  L.  H.  took 
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an  eflate  tail.    It  is  true  tliat  there  was  fbme  difference  of  opiniofl 
refpe^iing  the  decifion  of  that  cafe:  but  when  carried  iiitoemr 
the  judgment  of  the  Kv^s  Bench  received  the  final  approbetioD 
of  the  Houie  of  Lords.     So  in  Itoe  d.  Dod/on  v.  GreWj  wbere- 
the  devife  was  to  George  Grew  for  life,  and  after  his  deceafe  to 
the  ifTuc  male  of  his  body,  he  having  no  ifiiie  at  the  time  wheo 
the  will  was  made,  George  Grew  was  held  to  take  an  eftate  UiL 
The  only  other  cafe  w)iich  I  ihall  mention  is  Hodges  v.  Middk' 
ton.     There  the  devife  was  to  Mrs.  Ann  Middleman  for  life^  and 
at  her  death  to  her  children.     ]^ow  it  appears  from  the  caie 
that  Mrs.  Middlelon  had  ieven  children  at  the  death  of  the  trf* 
tatrix,  and  it  is  fingular  enpugh  that  Serjeant  Jfill  in  aigoii^ 
.for  the  Plaintiff  obferves,  that  as  the  date  of  the  will  was  onlj 
one  year  previous  to  the  death  of  the  teflatrix,  probably  diere 
were  children  of  Mrs.  M.  in  f/Ji  at  die  date  of  the  wilL    Nov 
.if  there  were  children  in  ejfe  at  the  date  of  the .  will,  and  tint 
there  were  appears  pretty  clear,  that  cafe  is  particularly  flnn^ 
for  the  Judges  certified  that  they  were  inclined   to  think  tht 
under  the  will  Mrs.  M.  took  on  eftate  tail  (a).      On  the  part  of 
the  Defendants  it  has  been  contended,  that  admitting  the  ge- 
neral do£lrine  that  a  devife  to  a  nMUi  and  his  children,  k 
having  no  children  at  the  time  of  the  devife,  muft  embrace  aD 
the  poflerity  of  the  devifee,  yet  that  it  appears  from  the  circuit 
fiances  of  this  particular  cafe  that  the  teftator  did  not  intend  ft 
to  limit  his  eflate :  and  in  the  courfe  of  the  argument  the  poinr 
given  to  John  Seale  to  fettle  the  eftate  on  fiich  of  his  childio 
as  he  fhould  think  proper  was  mainly  relied  up>on,  and  coo- 
tended  to  be  inconfiftent  with  a  devife  of  an  eflate  tail  to  Jfab 
Seale  himfelC     It  was  urged  that  the  power  would  be  altogetber 
imneceffary  if  an  eftate  tail  were  already  given,   lince  it  would 
be  in  the  power  of  the  tenant  in  tail  to  difpofe  of  the  wliole 
eftate  in  fuch  mannei*  as  he  fhould  think  fit,  by  cutting  off  tke 
entaiL     But  it  may  be  obferved  that  the  power  had  fbme  ope 
ration,  fince  it  enabled  the  devifee  to  difpofe  of  the  eftate  to  b 
children  without  going  through  the  forms  of  a  recoveiy.    Ifr 
dependent  however  of  the  operation  of  this  power,  I  think  tboe 
10  a  fallacy  in  the  argument:  for  it  fuppofes  that  the  uSMsi 


(a)  Lord  Chief  Juftlce  IViUef  in  deliv- 
vtmg  the  judgment  of  the  Court  in  Giif 
ger  d.  White  v.  White,  WilUt  ^SZ-  (»" 
whkh  cafe  moft  of  the  authorities  cited  in 
the  prefent  cal'e  are  commented  upon), 
makes  this  obfervation  on  WyUe*s  cafe : 
**  Jf  a  devife  be  to  A.  and  his  children,  if 
there  be  uo  children  theu  in  being  it  gives 
•o  eftate  tail}  becauft  the  devife  is  in  words 

i6 


deprsfentit  and  there  being  no  chiUiCB  ibr 
mufl  take  by  wmy  of  limiution ;  bot  It^ 
vife  be  to  A.  mnd  after  hit  deeetfe  tob 
chiUren,  A.  hat  only  an  eftate  lor  lakM- 
caufe  then  the  woidB  plainly  (hew  tbat  (iv 
children  were  intended  to  uke  by  «n  ^ 
remainders.*'  W  ith  this  latter  poftioe!(^ 
opinion  of  the  Coutt  in  S^drtA  t.JfTtft^ 
feems  iaconCfteat* 

koe* 


Sbalk 
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knew  the  legal  confequences  of  all  the  words  which  he  had  ufed,        1 80 1  • 
and  all  the  privileges  attached  to  a  tenancy  in  tail.     The  fame 
argument  was  urged  in  the  great  cafe  oiPerryn  v.  Blake;  and 
in  the  Exchequer  Chamber  Mr.  Baron  Perrot  expofed  the  fid-       baktie 
lacy  of  it :  and  it  was  agreed  thjt  a  teftator  camiot  be  prefumed    •™'  Anotl»«r, 
to  know  the  different  privil^es  annexed  to  the  feveral  eftates  of  < 

tenant  for  life  or  tenant  in  tail.  The  true  queftion  to  be  con- 
lidered  is,  whether  the  teftator  meant  to  give  the  eftate  to  John 
Seale  and  his  pofterity?  Probably  if  it  had  been  alked  of  the 
teftator  whether  he  meant  that  his  fbn  Ihould  have  a  power  to 
defeat  the  limitation,  he  would  have  anfwered,  that  he  did  not  - 
underftand  the  effe6l  of  an  eftate  tail,  but  that  he  wiihed  th^ 
eftate  to  go  to  his  fon  and  his  pofterity.  If  he  meant  to  give 
his  eftate  to  his  fon  and  his  pofterity  generally,  it  is  an  enate 
tail;  on  the  other  hand,  if  he  meant  to  ^ve  it  firft  to  his  fbn, 
and  afterwards  to  feledl  the  fbns  and  daughters  of  his  fbn  in 
order  to  give  the  eftate  to  them,  the  fbn  took  only  an  eftate  for 
life.  Now  we  are  of  opinion  upon  all  the  authorities,  that  the 
words  <<  children  lawfiiUy  to  be  begotten,*^  in  this  cafe^  are  not 
to  be  confidered  as  words  of  purchafe,  but  that  the  intention  of 
the  teflater  was  to  give  his  eftate  to  his  fbn  and  the  ifRie  of  his 
body  generally.  And  though  perhaps  the  power  would  not 
have  been  added  had  the  teflator  known  the  fiiU  effe£i  of  the 
words^  which  lie  has  ufed,  yet  we  do  not  think  the  power  fuffi- 
cient  to  control  the  effedl  which,  according  to  the  authorities 
teferred  to,  has  alwa}rs  been  given  to  thofe  words.  We  give  no 
^ypinion  what  would  have  been  the  cafe  if  there  had  been  chil- 
dren bom  at  the  time  of  the  devife.  We  fhall  make  a  certifi- 
cate to  the  Lord  Chancellor,  that  John  Seale  under  the  codicil 
took  an  eftate  tail,  with  a  power  of  appointment  annexed. 
-  Accordingly  the  following  certificate  was  afterwards  fent  to 
the  Lord  Chancellor : 

^<  We  have  heard  the  arguments  of  Counfel  upon  this  cafe,  and 
are  of  opinion  that  under  the  codicilJMn  Seale  the  fbn  took  aa 
eftate  tail  in  the  teftator's  real  eftates,  with  a  power  by  deed  or 
l>y  his  laft  will  to  fettle  the  faid  eftates,  or  any  part  thereol^ 
upon  all  or  any  of  \6s  ifiiie,  fbr  fitch  eftates  and  interefts  as  he 
Ihould  thereby  appoint,  and  thereby  to  determine  the  eftate  tail 
devifed  to  him  by  the  teftator,  fo  fiur  as  the  fame  fhould  be  in* 
CQnfiftent  witb  fUdbi  fetUeraent  Alvanlet.  . 

J.  Heath. 

G.  ROOKE. 

A.  Chambm.'' 
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y^„,  ajih.  Simpson  v.  Scales. 

if«naaofPar.  •T'liKsPASs  for  taking  and  impounding  tlie  Plaintiff*!  horie 
dJJi^indanSt*.  drawing  certain  boats  at  NorihvxM  in  the  coiin^  of  Alflrw 

ting  the  common  fM\  Plca  that  a  Certain  clofc  called  Arminghay  HUl  (the  loan 
of  a  pariih^"  ''*  Q^^)  ^^  ^>^  freehold  of  the  Defendant,  and  that  tlie  horft 
throueh  which  a  ^  ^n^is  there  taken  damage  feafknt.  Ileplication,  that  the  ibid 
fl^!t'empower  cl<>i^  ^^om  time  ii^'hereo^  Sfc.  hath  lain  opoi  and  adjoining  to  a 
commiffiataen  lo  certain  HTcr  called  the  Wiffhf^  the  faid  river  being  a  navigdhk 
Ik  and  pirate  *  ^vcr  between  Slcke  and  Hilgayy  and  that  the  owners  of  boit% 
'^^tlt'flLn'^  i^«  navigating  the  fame  have  been  accuftomed  to  pais  and  r^ 
tbrnkneceifary,  P&^s  in^  dirough,  atid  ovcT  the  iiud  clofe  with  their  hodes, 4^ 
and  direa  that  for  thc  purpofc  of  haling  and  towing  the  faid  boats  along  Ae 
ways  not  fofct  &id  rlvcr.  Whercforc  tiie  Plaintiff  entered  the  laid  clofe  wiib 
T^  ^^  ^  of  ^^  ^^  horfe  for  the  purpole  of  haling  and  towing  the  fiil 
the  lands  to  be  boats  for  the  more  convenient  navigation  of  the  faid  livar ;  wha 
allotted ;  an  an-  Defendant  of  his  own  wrong  took  the  horfe.  Rejoindo^ 
upon  the  bank  taking  iffue  OB  the  right  of  way.  VerdiA  for  die  PlaimiC 
of  the  mer,        ^^(}|  .q^^  damaiTcs.  fubje£l  to  be  reduced  to  one  ihillinir  if  tk 

though  not  fet      ^        ^  /^    J,       .  •'.  -rx  i»     j  «    ^ 

out  ^  the  com-   Court  Ihouid  06  of  opimoQ  With  the  Deteudant  on  the  fofflor- 

inHnaner5,ftiU      ingcafe: 
lubuiUt  for  It  It         ® 

not  whhin  their        The  Defendant  is  the  occupier  and  owner  of  the  dole  mefr 
jitrUdiaion.        tioned  in  the  pleadings,  lying  in  the  pariih  of  NorthooM  « 

the  north  bank  of  the  river  tf'i/pyji  which  is  a  navigable  rim 
from  Stoke  in  Norfolk  to  Ilf'fgcn/  in  the  fame  county.  On  (k 
fliuth-fidc  of  the  river  oppodtc  to  ycn'ih'xold  there  is  a  reguhr 
towing-path ;  but  for  the  convenient  navigation  of  the  river,  it 
is  frequently  neccilhry  to  change  thc  hories  from  one  fidetf 
the  river  to  thc  other,  llie  owners  of  boats  and  veflels  nan- 
gating  the  faid  river  have  time  immemorial  been  acCuftomed 
to  pais  and  repais  in,  through,  and  over  the  faid  clofe  in  qnet 
tion  with  their  horfes  for  the  purpofe  of  haling  their  iaid  bosti 
and  veffels  along  the  iuid  river,  which  they  had  conftantly  done 
witliout  interruption,  vjienever  necelfity  or  cbttTedience  re- 
quired ;  and  without  fuch  occaiional  towing  or  h&liag  it  vooU 
be  impoffible  to  navigate  the  iame.  By  an  a£k  of  Parliamcdt 
paffed  in  the  year  1 796  for  inclofing  and  allotting  the  edknmom 
and  wafte  lands  of  the  parifli  of  Nortkwoldy  the  commiiBontfi 
therein  named  are  dire£led  to  fet  out  and  appoint  fach  pnb- 
lic  and  private  roads  and  ways,  and  to  ord^r  and  dircA  fncb 

bridges 


« 
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bridges,  ditches,  banks,  wiles,  gates,  bars,  inlets,  drains,  water-  i8of. 
courfes,  and  other  works,  as  they  Ihall  think  neceflary  and  ■ 
proper;  and  it  is  ena6lcd,  that  when  the  faid  public  roads  and'  '»«J»oh 
ways  ihall  be  fo  fet  out,  appointed,  and  made,  it  ihall  not  be  Scalks. 
lawful  for  any  peribn  or  peribns  to  ufe  any  other  roads  or  ways, 
either  public  or  private,  within  or  upon  the  lands  thereby 
dirc6led  to  be  divided  and  allotted,  on  foot,  or  with  hories, 
cattle,  or  carriages ;  and  that  all  Toads  and.  ways  w);iich  ihall 
not  be  fo  fet  out  and  appointed  as  the  roads  or  ways  within  or 
upon  the  lands  thereby  dire£led  to  be  divide^  and  allotted,  ihall 
be  deemed  to  be  part  of  the  lands  and  grounds  thereby  dire£led 
to  be  divided  and  allotted,  and  ihall  be  divided  and  allotted  ac- 
cordingly. The  faid  a£l  provides,  that  the  iaid  Commiffion^rs 
iliall,  before  the  ietting  out  any  roads  or  highways  in  purfuance 
of  the  a6l,  caufc  a  notice  of  their  intention,  and  a  deicription 
of  all  the  public  ways  and  roads  intended  to  be  ict  out  and  ap- 
pointed by  them,  to  be  alRxed  upon  the  principal  door  of  the 
parifli  church  o{  Nort/ixwlffj  and  to  be  inierted  in  a  Norfolk 
newfpaper  2 1  days  at  leait  before  fuch  roads  or  highways  iheiild 
be  fet  out;  and  if  any  perfon  or  peribns  ihould  have  any  ob- 
jeAion  to  the  faid  roads  or  highways,  or  any  gf  them,  or  ihould 
propoie  any  other  roads  or  highways,  fuch  peribn  or  perfons 
ihould  deliver  their  objeftions  or  propofals  in  writing  to  the  iaid 
CommiiSoncrs  at  the  times  therein  mentioned,  ami  that  the  faid 
Commiifioners  ihould  thereupon  hear  the  allegations  and  evi- 
dence oiFered  and  produced  to  them  in  fupport  of  the  iaid 
objc6lions  br  prppofals ;  and  afler  due  coniideration  thereof^ 
ihould  fet  out  and  appoint  all  or  any  part  of  the  public  roads  or 
highways  dcfcribcd  in  the  faid  notice,  or  fuch  other  public  higlv- 
ways  frt  roads  in  lieu  thereof  as  they  ihould  think  fit.  The 
Commiifioners  did  fet  oi\t  and  appoint  certain  public  and  private 
roads  accordingly,  which  roads  were  made  and  completed ;  and 
before  the  ietting  out  of  the  faid  roads,  the  notice  required  by 
the  aft  was  duly  given,  and  the  other  direftions  of  the  a6l  com- 
plied with  on  the  part  of  the  Commiffioners.  No  road  was  fet 
out,  in,  or  over  the  faid  cloie,  and  no  peribn  attended  at  any 
meeting  of  the  faid  Conmiiifionbrs  to  prove  a  right,  or  toailert 
.  a  claim  to  the  road  in  queilion.  The  cloie  over  which  this 
road  is  claimed  was,  before  and  until  the  paifing  of  the  a6i  of 
Parliament,  part  of  the  commons  or  waile  land  of  the  iaid  pariih 
of  Northwold^  and  was  inclofed  and  allotted  by  th^  Com- 
0iiifioners  under  the  faid  aft  to  the  Reverend  Richard  Wht/hj 
VOL.  II.  K  K  an 
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1 80 1.        an  owner  of  lands  and  commmiable  mefTuages  within  the  {jui 

" ■      parifh,  and  was  before  the  time,  in  the  declaration  mentionedf 

Simpson      j.^jj  j^^  y^^  ^^^  ^  valuable  oonfideration  to  the  Defendatit.    The 

Scales.  PlaintifPs  horfe  at  the  time  he  was  taken  by  the  Defendant  wai 
in  the  faid  clofe,  and  employed  in  haling  die  Plaintiff's  baiget 
en  the  (aid  river  Wiffey. 

SeUon  Seijt.  was  to  have  argued  in  fupport  of  the  verdiA ; 

But  Praed  Serjt.  for  the  Defendant  being  called  upon  by  die 
Court,  contended,  that  the  objeA  of  the  a£l  of  parliament  beii^ 
to  diicharge  the  land  to  be  divided  from  all  unneccflary  burtheitf, 
this  towing  path,  which  at  the  time  of  the  paffing  of  the  aA  wis 
an  exifting  public  way,  not  having  been  fet  put  and  appdnted 
by  the  Commiffioners  as  fuch,  muft  now  be  taken  to  ha^'e  been 
deemed  unnccefTary  by  them,  and  ought  therefore  to  be  confi- 
dered  as  part  of  the  lands  divided ;  that  this  argument  was 
ftrengthened  by  the  circumftance  ftated  in  the  cafe,  of  the  ex- 
iftence  of  a  towing-path  on  the  other  (ide  of  the  river ;  and 
that  although  arguments  of  inconvenience  might  have  wei^t  in 
a  cafe  where  the  words  of  an  a£l  of  parliament  were  doubtfbl, 
yet  that  in  the  prefent,  where  the  dircflions*  of  the  a&  werp 
pofitive,  fuch  arguments  could  not  prevail. 

Lord  Alvanley  Ch.  J.  I  think  there  is  no  difficulty  in  tlie 
conftruftion  of  this  aft  of  parliament.  This  a£l  authorifes 
certain  Commiffioners  to  endofe  certain  lands,  and  to  fet  out 
fuch  ways  as  they  fliould  deem  neceflarj',  and  to  flmt  up  fiich  as 
they  fliould  deem  unneceflary.  Before  the  paffing  of  this  a& 
there  was  a  navigable  river  bounded  on  the  fouth  by  eucloied 
land?,  over  which  there  was  a  towing-path,  and  on  tlie  north 
by  unendofed  lands,  over  which  the  public  liad  alfb  been  ao 
cuftomed  to  pafs  for  the  purpofe  of  towing.  The  Commiffioners 
have  fet  out  no  towing-path.  Now  it  appeals  to  me  that  the 
reafon  of  this  omiffion  muft  have  been,  that  they  did  not  confider 
the  matter  to  be  witlun  their  jurifdi6lion.  It  Mas  not  the  in- 
tention of  tlie  Legiflature  to  empower  the  Commiffioners  to 
fliut  up  one  public  road  without  fetting  out  another  in  lieu  of 
it.  In  cafes  of  roads  it  may  be  very  eafy  to  fubftitute  one  for 
another;  and  the  Commiffioners  have  done  fo  in  the  prefent 
inftance :  but  a  towing-path*  can  exift  no  where  but  upon  the 
bank  of  the  river.  It  would  tlierefore  be  monftrous  to  hold  the 
public  precluded  from  their  right  to  pafs  along  the  north  bank  of 
diis  liver,  when  it  neither  appears  to  have  been  the  intention 

I  of 
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of  the  Legiflature  to  empower  the  Commiffioners  to  interfere        iSot. 
with  that  right,  nor  do  the  Commiffioners  themfelves  appear  to      ~  ^ 

have  had  the  towing  path  ii^  their  ccxntemplfrtion  when  they  v. 

proceeded  to  make  their  allotment.  Scahi. 

,  lifLjLTfi  J.  This  power  of  fhutting  up  ways  vf^  given  to  the 
Comi^ij^nersy  in  order  to  prevent  thie  ^vafte  of  ground  arifing 
from  a  n^ultipUcity  of  roads.  But  it  never  was  intended  to  include 
the  towing  path  in  that  general  power;  and  even  if  it  had  been 
included,  the  CommifGoiiers  muft  have  fet  out  fbme  other  tow- 
ing path  in  lieu  of  that  which  was  taken  away. 

RooKE  J.     This  a6l  contains  the  i^ial  iaving  of  the  King's  ^ 

rights.  If  therefore  the  Commiffioners  have  fet  out  no  other  tow- 
ing path  in  liei^  of  that  which  bdbre  exifted,  I  ihould  hold  that 
vthe  right  of  navigating  this  river,  and  of  towing  barges  upon  it^ 
muft  ftill  be  referved  to  the  King.  If  one  road  be  fet  out  for 
another  the  public  is  not  injured:  but  if  the  towing  path  be  taken 
an^ay  the  public  is  thereby  deprived  of  the'power  of  navigfeiting 
the  river.  Suppoiing  therefore  that  the  towing-path  could  becon- 
fidered  as  falling  within  the  words  of  the  aA,  I  ihould  ftill  be  in- 
clined to  hold,  that  the  right  was  fayed  by  the  exception  in  favour 
of  the  King,  who  is  the  proteftor  of  all  ihele  public  rights. 

CHABfBRE  J.    I  think  that  condufions  from  a6b  of  parliament 
againft  the  rights  either  of  the  public  or  of  individuals  ought  not 

.  to  be  enforced  by  too  ftrift  an  adherence  to  the  letter.     In  my 
Tiew  of  the  cafe,  it  was  not  the  intention  of  the  Legiflature  to 
give  any  jurisdi^oi)  to  the  Commiffioners  re^e£iing  any  rights 
pf  way  which  form  part  of  the  navigation  of  the  river.     The  . 
ways  intended  to  be  included  were  wajre  in  the  popular  fenfe  of 

'the  word,  leading  from  one  vill  to  another.  But  this  towing- 
p^th  is  only  a  part  of  that  way  which  confifts  of  the  whole  navi- 
gation of  the  river.     The  Commiffioners  have  fb  confidered  it, 

'and  I  think  they  have  put  the  right  conftrudion  upon  the  a£l. 
Per  Cwianty  het  the  verdiA  ftanil. 
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(In  the  HOUSE  OF  LORDS.) 

yung  apih.  Between  the  Right  Honoutable  Mary  Eleanor  Bowes  (com- 
monly called  Countefs  of  Strathmore),  by  W.  Lton,  Efq. 
her  next  friend,  -----         Plaintiff; 

AND 

Andrew  Robinson  Bowes,  Efq.  and  Wm.  Birch,  HENSt 
Bourn,  and  George  Sitphens,        -        -     Defendants. 


A.  hy  win  de- 

irifed  *'  all  hit 
freehold  and 
copyhold  lands, 
tenements,  and 
hereditaments,** 
in  truft  for  cer* 
tain  purports, 
and  arterwarda 
purchafed  new 
lands ;  he  then 
made  a  codicil, 
whereby  after 


And  between  Andrew  Robinson  Bowes,  Efq.    -     PIainti£^ 

AND 

The  Right  Honourable  Mary  Eleanor  Bowes  (conunonly 
csjled  Countefs  of  Strathmore),  Wm.  Lyon,  Chs.  Shutei^ 
Richard  Harborne,  James  Seton,  Mart  Morgak, 
and  Frances  Bennett,  .        -        .        Defendants. 

On  the  appeal  of  the  Right  Honourable  John  Bowes  Earl  of 
Strathmorey  fon  and  heir  of  the  Right  Honourable  MaryEUanor 
Bowes  (commonly  called  Countefs  oi Strathjhare)^  deceafed. 

f^EORGE  BoWESy  late  of  Sireatlam  Ca/lle^  in  the  county  of  Dmt- 
haniy  Efq.  deceafed,  by  his  laftwill  in  writing,  bearing  date  the 


7th  oiFehuary  1 749,  executed  and  atteiled  as  by  law  is  required 
for  devifing  real  eftates,  did  (among  other  things)  give  and  devife 
all  his  freelioldand  copyhold  manors,  mefluagcs,  lands,  tenements, 
>and  hereditaments  whatfoever,  not  held  in  mortgage  or  in  trufl  for 
any  other  pcrfon,  nor  held  by  any  leafe  or  leafes  for  lives,  to  his 
wife  Marj^  BoweSy  Edward  Gilbert^  Efq.  the  father  of  his  wiie^  lus 
(the  teftator's)  fifler  Elizabeth  Bouoes^  his  fifter  Jane  Sowes,  and 
htd tJifid  «^aU  his  Inends  the  honourable  Sir  Hugh  Smith/on  of  Stanwick,  in  the 
his  freehold  and  countyof  Yorky  Baronet,and  ThomasRiiddyo{\hedtyo{I}urhaMy 
t2?J[m«ts!"aid  Efq.  (whofe  truftcefhip  he  afterwards  revoked),  their  heirs  and* 
hereditamenu*'  affigns,  to  the  ufe  of  them,  their  heirs  and  afligi;is,upon  fuch  tmfts 
tiam«i\n*the  *  ^^^  to  and  forfuch  intents  andpurpofes  as  thereinaflermentioiied 
will,  he  revoked  (that  is  to  fav),  in  cafe  he  fhould  leave  any  fbn  or  fbns  bom  in  his 

the  deviftf  fo  far     ^  •"  ^ 

as  it  related  to 

two  of  tlie  uuftees,  and  devifed  his  *<  faid  lands,  tenement^,  and  hereditaments**  to  the  other  truflees  opea 

the  fame  truft  ;  and  concluded  with  declaring  the  codicil  ta  be  pert  of  \m  wilL    Held  that  the  aftcr-foi^ 

chafed  lands  did  not  paft. 

lifistim 
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lifetiine,  or  after  his  deaths  that  the  fame  ihould  be  in  truft  for  his 
firft  and  other  Tons  fucceffively  in  tail  male;  and  for  de&ult  of 
Inch  iffue  then  in  truft  for  his  daughter  Maty  Eleanor  Bt/wes,  af- 
terwards the  Counteft  ofStrathmore^  for  her  life,  without  impeach- 
ment pf  wafte,  except  wilful  wafte  in  houfes ;  and  after  the  de- 
termination of  that  ettate  in  truft  during  her  life  to  fupport  the 
contingent  remainders ;  and  after  her  death,  then  in  truft  for  her 
firft  and  other  fons  fucceiBvely  in  tail  male ;  and  for  default  of 
fuch  iffue,  then  in  truft  for  all  and  eveiy  her  daughters,  as  tenants 
in  common,  and  the  heirs  of  their  refpeAive  bodies;  with  cross  re- 
mainders in  tail  general  to  the  furviving  daughter  or  daughters  as 
tenants  in  common,  in  ca(e  of  one  or  more  of  the  daughters  dying 
^dthout  heirs  of  their  relpeftive  bodies;  with  divers  remaindersover. 
After  making  the  faid  will,  and  before  making  the  codicil  in  quet 
tion,  the  teftatorpurchaiedfeveralcftates,  and  particularly  the  faid 
teftalor,  in  the  year  1754,  purchafed  an  undivided  third  part  of  a 
certain  freehold  eftate  in  the  county  of  Dwham^  which  was  fold 
under  a  decree  of  the  Coiut  of  Chancery,  and  was  feifed  in  fee 
thereof  <it  the  time  of  his  death.  ITie  teftator  afterwards  made  ^ 
codicil  to  his  will,  bearing  date  the  20th  day  of  OSlober  1758, 
which,  with  the  teftator's  fignature  and  the  atteftation  tliereto,  ii 
in  the  words  and  figures  following  (that  is  to  fay):  "  Whereas  by 
my  laft  will  and  teftament,  bearing  date  the  kvonXhoi Febnuzry 
1 749,  I  have  given  and  devifed  all  my  freehold  and  copyhold 
manors,  meffuages,  lands,  tenements,  and  hereditaments  what- 
fbever,  not  held  on  mortgage  or  in  truft  for  any  other  perfbns, 
nor  held  by  any  leafe  or  leafes  for  lives,  to  my  dear  wife  Mary 
**  Bowes,  her  father  Edxvard  Gilbert^  Efq.,  my  fitter  Elizabeth 
**  Bowesj  my  fifter  Jane  Bowes,  my  friends  the  Honourable  Sir 
**  Hugh  Smith/on  of  Stanwick,  in  the  county  of  York,  Baronet, 
**  and  Thomas  Rudd,  of  the  city  o^Dw^ham,  Efq.  their  heirs  and 
**  affigns,  and  to  tlie  ufe  of  them,  their  heirs  and  afligns,  upon  the 
**  trufts,  intents,  and  purpofes  therein  mentioned;  now  I  do  here* 
**  by  revoke  and  make  void  all  my  above  devife,  fo  iar  as  it  relates 
"  to  the  above  Sir  Hugh  Smith/on,  now  Earl  of  Norlhumberlandy 
^  and  Thomas  Budd,  and  their  heirs;  and  I  do  hereby  give  and 
**  devife  my  faid  lands,  tenements,  and  hereditaments,  unto  the 
above-named  Mary  Bowes,  my  faid  wife,  Edward  Gilbert,  and 
my  fifters  Elizabeth  Bowes  and  Jane  Bowes,  their  heirs  and 
aOigns,  upon  the  fame  trufts,  intents,  and  purpofes  as  I  have 
given  and  devifed  the  fame  by  my  faid  laft  will;  and  do  here* 
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^^  by  revoke  the  legacies  of  five  hundred  poutidi^  each,  which  I 
"  have  given  to  the  faid  Sir  tiugfi  SmiiJi/brij  now  Eatl  of  NorA^ 
"  umberland  and  the  faid  Thomas  tludd.    And  I  do  hereby  tefdbl 
<^  and  makevoid  the  executorfllip  of  the  faid  Earl  of  ifbrtAtmber' 
*^  land  and  Thomas  Rudd,  of  my  faid  laft  will  dnd  the  gOardia- 
"  (hip  of  ray  daughter,  dcvifed  to  the  faid  Earl  oUtTdrthUihberlM; 
^^  and  do  hereby  confirm  and  appoint  my  faid  wife  Mdrjf  Bossa^ 
**  the  faid  Edward  Gilbert^  and  faid  fillers  Elizabeth  and  JaM 
^^  Bowesy  executors  of  my  will;  and  do  atfb  revoke  and  mdke  void 
<^  the  trufteefliip  of  the  faid  Earl  o{ Northumberland  and  Thorns 
Budd,  for  the  laying  out  of  the  (avings  of  the  produce  of  my  ral 
and  pcrfbnal  eftates  in  the  purchafing  of  lands;  and  do  herebf 
make  and  declare  this  codicil  to  be  part  of  my  laft  will  andtef 
tamcnt     As  witnefs  my  hand  and  feal,  this  twentieth  day  of 
OSiober,  one  thoUiand  feven  hundred  and  fifty-eight."    TImb 
followed  theatteftation  thus:  ^'Signed,fealed,publiflied,  anddedtf^ 
ed  by  the  above-named  G.  £.  as  a  codicil  or  part  of  his  laft  will  tod 
teftament,  in  the  prelehce  of  us,"  «$*c.     The  teilator  died  widioal 
having  made  any  difpofition  of  the  aftcr-purchaied  eft  ates  otherwit 
than  by  the  above-mentioned  will  and  codicil,  leaving  die  lateCooi- 
teis  oi  Straihmore^  his  only  child  and  heireis  at  law,  him  turnmfp 
By  an  order  in  the  above  caufesLordZoug^Aofot^A  C.dire&d 
a  cafe  to  be  made  for  the  opinion  of  the  Judges  of  the  Court  a( 
kind's  Batch  upon  the  queftiou,  Whether  the  codicil  of  the  2odi 
o^Ociober  1758  was  a  republic«ition  of  the  teftator*s  will  of  theTdi 
of  Febritary  1 749  with  reipe6l  to  the  eftates  purchafed  after  tk 
date  of  the  laid  will?  Tlie  Court  of  King's  fetich  having  anfwered 
this  qucftion  in  die    negative,  (fee  7  l^erm  Rep.  482.)  Lorf 
Loughborough  C.  by  his  order  in  tlxe  above  caufes,  in  efii 
confirmed  that  decifion.     Whereupon  the  prefent  Appelhflt 
fubmitted  that  the  faid  decifion,  and  order  founded  therauH 
were  erroneous,  for  the  following  among  other  reasons: 

I  ft,  Becaule  it  is  clear  from  the  will  the  t.'ftator  did  not  men 
to  die  intelliite  as  to  any  part  of  his  property,  but  to  diibofe  of  d 
his  real  eftates  upon  the  trufts  therein  mentioned;  and  ili» 
equally  clear,  that  wlien  he  made  his  codicil  he  did  not  mean  to 
die  inteftate  as  to  any  part  of  the  eftates  he  then  had. 

2d,  That  the  will  and  codicil  ought  to  have  efi[e6l  accordiitf  tf 
the  intention  of  the  Teftator;  that  the  Teftator's  intention,  at  tk 
time  of  executing  both  tlie  Inftruments,  was  to  difpoie  of  all  d» 
real  eftate  which  hehad  at  the  time  of  executing  thofe  inftruiiicflt»> 
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as  well  as  at  the  time  (^  his  death.     That  by  legal  conftruftion        1801. 

the  will  could  only  operate  upon  eftates  the  teftator  had  at  the      

.  time  the  will  was  made ;  but  by  the  fame  rule,  the  codicil  could     ,n^°oih'  i 
operate  upon  all  the  eftates  the  teftator  had  fubiequeilt  to  mak-  «. 

ing  the  will,  and  previous  to  the  codicil.     And  that  the  true  coli-     and  bih ' 
ftru6lion  of  the  will  and  codicil  is  tliis,  that  by  tlie  will  the  tefta- 
tor gave  all  his  real  eftates  to  the  Xruftees  therein  named,  and  by 
the  codicil  he  gave  all  his  real  eftates  to  the  fame  truftees  except 
two,  who  are  thereby  excluded.  * 

3d,  That  in  many  cafes  a  codicil  has  been  held  to  be  a  repub- 
lication of  a  will,  io  as  to  pafs  after-purchafed  eftates,  though 
the  teftator  has  not  exprcflcd  any  particular  intention  to  repub- 
lifh  his  will ;  bccaufe,  according  to  the  general  underflanding  (^ 
mankind,  a  man  making  a  general  devife  of  all  his  real  eftates  by 
his  will  is  prefumed  to  intend  to  difpofeof  all  the  real  eftates  be 
flioll  have  at  the  time  of  his  (Jeath, 

4th,  That  in  the  argument  for  reftroining  the  effe&.  of  the 
codicil  to  the  eftates  which  the  teftator  had  at  the  time  of  making 
his  will,  great  ftrefs  was  laid  upon  the  word  "  faid"  in  tliat  part 
t)f  the  codicil  where  the  teftator  devifes  the  eftates  to  the  truftees 
therein  named ;  but  upon  the  true  conftru£iion  of  the  codicil, 
tlie  word  ^^  faid"  is  of  no  efFe£i,  becaufe  it  only  makes  the  tefta- 
tor, who  had  recited  that  he  had  given  lall  his  eftates  to  truftees 
therein  named,  fay,  that  in  like  manner,  by  his  codicil,  he  gave 
all  his  eftates  to  tlie  truftees  whom  he  therein  names. 

5th,  That  if  in  order  to  pafs  the  lands  in  queftion  it  fhould  be 
diought  neceflary  to  confider  the  codicil  as  a  republication  of  the 
will,  there  is  fufficient  in  this  codicil  to  give  it  that  effe6i :  the 
teftator  declares  the  codicil  to  be  a  part  of  his  will ;  and  in  the 
atteftation  it  is  mentioned  that  he  publifhes  it  as  part  of  his  will. 
If  the  codicil  is  fb  to  be  taken,  it  ought  to  have  the  fame  efieA  a^ 
if  the  teftator  had  in  the  codicil  tranfcribed  his  will,  excluding 
ovdy  two  of  his  truftees,  and  then  it  would  have  been  in  terms 
a  devife  to  the  truftees  whom  he  chofe  to  continue  of  all  the 
eftates  which  he  had  at  the  time  of  ^cecuting  the  codicil. 

J.  MansfiM, 
E.  L(vw. 

'nieReQ)ondents  hoped  that  the  opinion  of  the  Court  of  Ktng^s 
JBench  and  the  order  of  the  Lord  Chancellor  founded  thereon, 
trould  be  confirmed  and  eftablifhed,  for  the  following  anioug 
j^er  REASONS :  ^ 
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I  ft,  Becaufe  the  expreffion  contained  in  the  codicil,  bearing 
date  the  20th  day  of  06iober  1 758,  by  which  the  teftator  devifid 
his  (aid  lands,  tenements,  and  hereditaments  in  the  manner 
thereinafter  mentioned,  manifeftly  confines  the  deviie  to  fiidi 
lands,  tenements,  and  hereditaments  as  he  was  (cifed  of  at  the  time 
when  he  publiflied  his  will,  bearing  date  the  7th  day  cfFcbnuay 
1749,  and  can  by  no  poffibil^ty  of  fair  grammatical  import  be 
corittnied  to  extend  to  lands  puichafed  after  the  date  of  the 
will. 

.  2d,  Becaufe  no  cafe  can  be  found  in  wliich  an  expreffion  ins 
codicil  fo  qualifieil,  has  been  conftrued  to  extend  to  afle^-pur- 
chafed  lands.  All  the  cafes  relied  on  by  the  otlier  fide  pkiulr 
difcover  an  intention  to  devife  after-purchafed  eftates,  and  con- 
tain words  fufficiently  comprehenfive  to  pais  theni« 

3d,  Becauie,  if  fuch  a  cohftru6lion  were  admittcxl^  it  would  haw 
the  efieft  of  difinheriting  the  heir  at  law,  by  words  of  doubtfiil,  i 
not  overftraiued  implication,  which  courts  of  law  wiU  never  allow 
to  be  done  by  any  tiling  fhort  of  an  intention  fignificdinthemoft 
exprefs  and  unequivocal  terms.  Manyreafbns  might  exiflvhj 
the  teflator  fliould  leave  certain  parts  of  this  eftate  in  the  difone- 
tion  of  the  heir  at  law.  Thofe  reafons,  without  doubt,  influaMxd 
his  mind,  otherwife  it  is  impoflible  to  fuppofe  tliat  he  would  not 
in  dire6l  and  explicit  terms  have  devifed  the  aflcr-purchaftd 
eftates,  efpecially  when  it  is  coniidcred  how  technically  and  {»^ 
ticularly  his  will  is  worded. 

4th,  Becaufe,  upon  reading  the  codicil,  it  nioft  clearly  appctn 
that  the  fole  puqiofcofthe  teftatdr  in  making  it,  is  to  revoke  the 
trufts  contained  in  the  will,  fo  far  as  they  relate  to  two  paiti> 
cular  truftees ;  for  the  fame  eftates  are  devifed  upon  the  iaoe 
trufts,  and  to  the  fame  truftees,  with  tlie  exclufion  only  of  tbot 
two  perfons,  in  refpe6l  of  whom  the  devife  contained  in  the  «ffl 
is  exprefsly  declared  to  be  revoked  and  made  void.  In  fhort  it 
is  manifeft  that  the  teftator's  obje6l  in  making  the  codicil  woi 
neither  more  nor  lefs  than  to  ftrike  out  of  his  vi^jU  the  names  of 
Sir  Hugh  Smithfon  and  Thomas  Buddy  and  that  if  thofe  gentlema 
had  not'  been  originally  named  as  truftees  and  executors  in  d» 
will,  the  codicil  never  would  have  been  made. 

T.Erfim. 
J.Baine. 
This  cafe  was  argued  at  the  bar  of  the  Houfe  of  Lords  on  t«o 
leveral  days  by  the  Attorney-General  {Law)  and  Man^li  fr 
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{he  Appellants,  and  by  Er/kine  and  Maine  for  the  Refpoodents.        i8oi. 
On  the  laft  day  of  argument  (the  29th  of  June)  the  Lord     ' 
Chancellor  put  the  following  queftion  to  the  Judges,  viz.  Whe-     and  other* 
ther  by  the  legal  conftru£iion  of  the  codicil  of  the  teftator  «. 

George  Barnes^  bearing  date  the  20th  of  0£iober  1758,  and  by     a^J^"^ 
him  declared  to  be  part  of  his  laft  will  and  teftament,  dated  the 
7th  day  of  Februmy  1 749,  die  real   eftate  purchafed  afta:  he 
made  his  will  pafled  to  the  uics  and  upon  the  trufts,  intents,  and 
purpofes  mentioned  in  the  faid  will  ? 

Macdonald^   Ch.  B.  having  conferred  widi  the  reft  of  the 

^  Judges  prefent(a)  upon  the  faid  queftion,  delivered  their  unani* 
mous  opinion  in  the  negative. 

After  the  Judges  had  thus  gi>'en  their  opinion,  a  debate  took 
place  in  the  Houfe,  in  which  Lord  Thurlono  differed  in  opinion 

•from  the  Judges.  His  Lordihip  obferved  that  a  republication  of 
a  will  of  lands  had  always  been  held  to  ipeak  as  of  the  time  of 
the  republication,  and  diat  he  knew  no  inftance  in  which  that 
rule  had  been  departed  from,  and  that  this  cafe  muft  be  de- 
cided upon  reference  to  the  principles  upon  which  former  cafer 
had  proceeded :  That  though  it  was  true  that  where  there  was  a 
particular  defcription  of  lands  devifed,  no  fubiequent  codicil 
could  extend  to  after-purchafed  lands,  unlefs  by  particular  re» 
ference  to  thofe  lands,  yet  that  in  (uch  cafe  it  was  only  the 
particular  defcription  of  the  lands  which  defeated  the  effe6l  of 
the  republication;  That  this  diftin£lion  would  be  found  to 
reconcile  all  tlie  cafes  in  which  there  was  any  appearance  of 
difference ;  and  the  only  queftion  in  this  as  in  all  other  caies 
would  be  found  to  be,  Whether  the  republication  were  general, 
pr  whether  it  were  controlled  by  particular  expreffions  ?  and  that, 
indeed,  in  this  very  cafe,  fuch  feemed  to  have  been  the  opinion 
of  the  Court  of  King'sBenckj  for  in  the  certificate  it  was  exprefibd 
that  this  codicil  was  not  that  fort  of  republication  which  would 

.  pais  the  lands  in  queftion ;  That  if  the  teftator  had  difcovered 
any  anxiety  in  the  will,  it  was  to  convey  all  the  eftates  of  which 
lie  was  poffeffed ;  That  the  bequeft  in  the  will  was  as  ample  as 
poflible;  That  the  teftator  began  the  codicil  by  referring  to  th« 
largenefs  of  the  former  devife,  where  he  faid,  *^  whereas  by  my 
laft  will  and  teftament  I  have  given  and  devifed  all  my  freehold 
and  copyhold,"  4^. ;  That  this  reference,  unreftrained  by  any 
Jhing,  would  clearly  have  been  fufficient  to  pais  theafler-purchafed 

(a)  Hpih^m  B.  ffiati  J.  Thmffiji  B  ^f«i#  J.  Le  Bknt  J,  and  Graiam  B. 
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IttncU)  and  that  probably  the  whole  difficulty  had  arifen  firomllid 
teftator  being  niiftakcn  in  point  of  law,  and  tliinlcittg  that  his 
aftcr-purchafed  lands  did  pais  by  the  firft  devlie ;  That  his  ge- 
neral intent  appeared  to  have  been,  that  the  rents  and  profitiof 
all  his  eftates  Ihould  be  laid  out  in  the  purchofe  of  new  landsi  snd 
yet  the  Houfe  muft  negative  this  general  intent  bi*fore  they  oooU 
dteide  in  fiivour  of  the  Reipondents ;  That  it  appeared  to  Ub 
that  the  teftator  muft  be  underftood  to  fay,  whereas  I  have  coa* 
veyed  all  my  lands  (including  thofe  purchaied  Aibfequeni  to  the 
dolie  of  the  will),  I  devifc  my  Jaid  lands,  referring  to  what  be 
fiippofed  he  had  conveyed ;  and  that  in  this  view  of  the  caie  die 
introdudlion  of  the  word  ^'  faid"  would  not  control  (he  open- 
tion  of  the  codicil. 

The  Lord  Chakcei^lor  (Lord  Etdon)  fuppiorted  the  opiniim 
of  the  Judgesi  faying,  thnt  although  a  repubhcoticTn  of  a  will  of 
lands  certainly  (peaks  as  of  the  time  of  the  republication,  yet  tbt 
in  all  cafes  of  this  kind  which  hod  come  before  the  Courts  far 
detdfion,  the  only  quoflion  had  been,  whether  the  particoisr 
te$£e  was  or  was  not  witliiii  the  general  role.  His  Lordfliip  ob- 
ftrved  that  it  could  not  be  denied  that  other  circiunftanod 

• 

than  thofe  of  looali^  in  the  defcription  of  the  lands  devifi^ 
were  fufficient  to  ccmtrol  the  efib6l  axid  operation  of  a  caSA 
and  that  wherever  a  qudlion  had  arifen^  whether  the  operatitfi 
of  the  codicil  were  controlled  or  not,  thofe  who  had  to  iblve  tfar 
queftion  had  ufually  done  fo  by  fatisfying  thenifelves  re^pedittg 
the  intent  <£  the  teftator ;  Tliat  this  tcftator's  intention  in  tk 
wiU  clearly  was  to  raiic  a  fund  to  be  applied  to  obtain  a(es  te 
that  pofllbly  the  undivided  quality  of  the  eftate  which  he  p0* 
chlded  in  1754  might  be  a  reafon  inducing  him  not  to  pais  diC 
eftate  with  the  others;  That  however  poflible  it  might  be  tta 
the  teftator  might  not  be  acquainted  with  the  l^al  eSEcGi  cf  ka 
will,  ftill  he  thought  that  the  Houfe  ought  to  decide  tliis  queftioi 
ts  if  the  teftator  a6iually  did  know  that  the  will  of  1 749  had  not 
paffdd  the  after-purchalbd  lands ;  That  when  in  tlie  codicil  k 
referred  to  the  will  as  having  paftlxl  all  his  lands,  he  did  no  mcTF 
Ann  recite  his  ibrmer  devife,  but  that  when  he  came  to  in^ 
Operative  part  of  the  coditii  he  changed  the  tcnie  of  the  verb; 
and  though  in  the  former  part  he  faid,  "  whereas  I  have  devifed,** 
^.,  in  the  latter  part  he  find,  "  I  do  hereby  revoke,"  Ac,  sbJ 
*•  I  do  hereby  give  and  devi(e,"  SfC. ;  That  if  therefore  bv  tk 
former  words  of  the  codicil,  "all  my  freehold  and  copyhold  lands'* 
the  teftator  weje  underftood  to  include  aH  the  after-purchafed 
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lands,  by  the  latter  words  of  the  codicil  he  muft  be  underftood 
to  be  revoking  a  devife  of  thefe  lands  which  he  had  not  at  the 
time  when  the  will  was  made ;  for  his  cxpreflions  of  revocation 
were  co-extenfive  with  the  expreflions  of  devife ;  That  thefe  ex- 
preffions  therefore,  unlefs  explained  by  the  context,  would  be 
unintelligible ;  but  that  the  word  ^^  fkid"  de^ly  (hewed  that 
th^y  were  both  intended  to  be  confmed  to  the  lands  which  the 
tefUktor  poflefled  at  the  time  of  the  will,  and  that  this  conftruc^ 
tion  rendered  theiii  confident ;  That  the  intent  of  the  teftator 
(if  it  could  be  difeovered)  was  the  clue  by  which  the  Houfe  ought 
to  du^  itfelf ;  and  though  in  the  prefent  cafe  that  intent 'could 
not  be  pofitively  afeertained,  yet  that  feme  cafes  might  be  put 
to  illuftrate  the  danger  of  the  do£lrine  contended  for  on  the 
part  of  the  Respondents ;  for  fuppofing  the  teftator  at  the  time 
of  making  his  will  tohav^  been  poffefiTed  of  lands  to  the  amount 
ef  looLper  antt.  only,  and  between  that  time  and  the  time  of 
making  the  codicil  to  have  purchafed  lands  to  the  amount  of 
10,000/.  per  ann.  it  would  feem  impoffible  to  contend  that  by  a 
tiiere  reference  to  a  devife  of  fo  fmaH  a  part  of  the  prc^c^y  he 
mtended  to  pafs  fe  confiderable  an  eftate;  That  the  true 
^eftion  feemed  to  be,  whether  from  the  words  *^  my  feid 
latids"  a  f{}ecial  intention  to  exclude  the  after-purchafed  eftate 
did  not  appear,  in  the  feme  way  as  it  would  have  appeared,  had 
lie  ^erred  to  the  lands  originally  detifed  by  a  deferipti(m  of 
ieeillity;  but  that,  indeed^  if  their  Lordihips  were  ndt  fetisfied 
dilit  fuch  a  ipecial  intention  did  appear,  the  general  rule  re^ 
fy^^g  the  operation  of  a  republication  muft  operate  in 
fiiYOur  of  the  Appellants. 

The  Earl  of  RosSlyn  (late  Loi-d  Ijoughborongh  Chimcellor) 
and  Lord  Alvanley,  Chief  Juftice  of  the  Common  Pleas,  alio 
%dEe  fliortly  in  fhp|)ort  of  the  opinion  of  the  Judges. 

The  LofiD  Chakceixou  then  moved  that  the  appeal  might  7  Tn. 7^.104. 
be  diftniffed  and  the  order  therein  complakied  of.be  affirmed ; 
whi9h  motion  paffed  in  the  affirmative  without  a  divifion. 


So8  '  CASES  IN  TRINITY  TERM 

i8oi. 


The  King  v.  John  Ecginton,  Walter    Egginton, 
%  Tmim.  336.       Thomas  Gibbons,  John  Foulds,  and  Wm.  Foulds. 


Indidment  for  a      ■ 


TTHE  four  firft  Defendants  were  tried  before  Lctasrence  J.  it 
burglary  Lrid  in     ^    the  Spring  Affizes  for  Stafford  1801,  for  a  burglary.    TIk 
^e'beaTcoin^  I  ft  count  in^the  indi6lment  charged  them  with  breaking  and 
mined  m  the      entering  the  .dwelling-houfe  of  Mathew  Robin/bn  BouUon^  and 
jS!"**lnthe^^'  ^'^^hng  therein  a  quantity  of  filver  and  150  guineas,  laid  to  be 
of  y.  ^.,and      the  property  of  Mathew  Botdton  and  John  Hodges^  1 50  gaincv 
'ir^?**  ^       ^'^  ^  ^  ^®  property  of  Mathew  Botdton^  Mathew  BMnJm 
It  apneared  that  Boulton^  James  Wattj  and  Gregojy  Wait ;   1 59  ^lincas  the  pro- 
Ih^roSeT^L  P^rty  oi  Mather  Boulton,  John  Bonus,  and    WiUiam  Neifim; 
committed  was     150  guineas'  the  property  of  Mathew  Botdton^  Benjamin  SmA^ 
\^^^^^o    ^^^  James  Smith ;  and  150  guineas  the  property  of  MaiieB 
wingt;  that  in     Boulton,  John  HodgeSy  Mathew  Bobitifon  BouUtm^  James  Wattt 
^IZX^^  Gregory  Watt,  John  Bofius,    WiUiam  Nelfon^    Benjamin  Smiik 
oiM.Ji.B„j.  and  James  Smith.     The  2d  count  laid  the  houfe  to  be  tk 
fcJeS'^er       dwelUng-houfe  of  J&An  JBm/».'    The  3d  count  laid  thehodeto 
^ontwaa  cajw  be  the  dwelllng^houfe  of  IViUiam  Nelfon.     The  r  4th  count  im 
part  of  one  ^'"  for  beingintl^e  dwelling-houfe  oiihefdldMatherafltiMnfimBed' 
the  winga  wai     ^on,  and  ftealing  as  above^  and  burglarioufly  breaking  the  hatSt 
^M.R^B^lvA     ^^  g®^  out  of  ^*^  againft  the  ftatute,  S^c,    Tlie  5  th  count  forbeJn; 
in  the  other       in  the  dwelling-houfe  of  John  Bu/h  ftealing  the  property,  and 
7.  B,  neither     burglarioufly  breaking  the  houfe  to  get  out   of  it  againft  ik 
luvingany  in-     ftatute,  Sfc.  The  6th  couiit  for  ftealing  the  property  as  above  k 
cation  with  the    an  outhoufe  belonging  to  the  dwelling-houfe  of  faid  Matha 
centre  eicept     BotUton  airainft  the  ftatute,  4rc.    The  7th  count  for  ftealinf  4e 

by  a  wmdow  m  ^       ,  .  i        /»     i    i         .  ,  ^ 

the  dwelUng  of  property  as  above  m  an  outhoufe  belonging  to  die  dwelling' 

^'^^^^^^  houfe   of  faid  Mathrs  Bobinfon  Botdton  againft    the  ftatot^ 

paflige  that  ran  4*^*  The  8th  coiuit  for  ftealing  the  property  as  above  in  an  out- 

lMg3uf^the  *^^^^  belonging  to  the  dwelling-houfe  of  WiUiam  Nei/bn  agaiii 

centre:  and  that  the  ftatute,  4*^. 

wM^?  led  ^  ^"  ^^  ^^^  ^^  appeared  that  the  filver  goods  were  the  prq)eitj 
by  fy,  N.t  from  of  Mothew  Botdton  and  John  Hqdgesy  die  money  the  propern*  of 
r^^'^L^'  thefeveral  perfons  laft  mentioned  in  Uie  indi6lment,  with  whoa 

bon  with  the 

ceotre.    Semk.  that  the  robbery  did  not  amount  to  a  burglary. 

If  a  fervant,  being  folicited  to  become  an  accomplice  in  robbing  his  mailer's  houfe,  inform  his  suf* 
thereof,  who  thereupon  tells  him  to  carry  on  the  bufinefs,  and  confeuts  to  his  opening  a  door  \ew&a^  ^ 
the  premifes,  and  being  with  the  robbers  during  the  robliery ;  and  alfo  marks  his  property  and  lays  it  ><> 
place  where  the  robbers  are  expeded  to  come,  with  a  view  to  apprehend  the  robbery,  this  cdodod  of  ^ 
rniHer  will  not  amoiMit  !•  a  defeace  in  an  indigent  ag;unft  tho  robhertt 
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MathetD  BouUon  was  concerned  in  difierent  manu£i6tories,  that        i8oi. 
is  to  fay,  with  John  Hodges  as  manufaAurers  of  plated  goods;       — r— " 
with  William  Nelfon  and  John  Bonusj  as  button  makers;  with  *t,/''° 

James  Smith  and  BenjaminSmith  as  buckle  makers;  with  Mather     Egcintow 
RobinfonBoidton^  James  Watt,and  Gregory  W^lf/,a8en^ne  makers. 
Befides  vrhichMaihewBoulioncarnedontwo  other  manufaftories 
on  his  own  fole  account.  It  ferther  appeared  that  the  money  and 
part  of  the  filver  were  kept  in  a  counting-houfe,  which  was  ofed 
for  tranfa6ling.the  irkoney  concerns  and  keeping  the  accounts  of 
all  the  different  bufineifes  in  which  Mathew  Boulion  was  en. 
gaged ;  that  other  part  of  the  filyer  was  in  a  room,  being  one  of 
fcveral  where  the  plate  bufineis  was  carried  on,  which  rooms  and 
counting-houib  formed  a  centre,  having  two  wings  adjoinin^^ 
confining  of  a  dwelling-houfe,  inhabited  by  perfons  engaged  in 
Mathew  Boulton^s  manufa6lories ;    that  one  of  th«n  was  in- 
habited by  Mathew  Robifi/bn  Batdtony  but  that  had  no  internal 
conununication  with  the  centre-building  at  the  time  of  the  of- 
fence being  committed,  a  room  in  his  houfe  which  communicated 
with  the  centre-building  having  been  allotted  to  the  purpofes  of 
the  plating  bufinefs  with  which  he  had  nothing  to  do,  the  door 
into  it  was  fhut  up,  and  a  working  bench  placed  againfl  it 
ib  as  to  fiop  the  paflage ;  that  one  Bujh  a  workman  of  Mathem 
JSoultoHy  occupied  another  of  the  dweUing-houfes  in  the  fame 
ving,  and  from  his  houfe  there  was  no  way  into  the  cenlre^build- 
ing,  but  there  was  in  it  a  window  which  looked  into  a  paflage  that 
ran  the  whole  length  of  the  centre-building ;  that  in  the  other 
wing  was  the  dwelling-houfe  of  William  Nel/bn,  the  partner  of 
Mathew  Boulton^  in  the  button  bufinefs,  which  had  no  internal 

•'  communication,with  thecentreandin  tha^wing  other  perfons  lived; 
that  in  the  front  of  this  building  was  a  terrace  or  front  yard  fenced 
round  in  different  ways,  and  at  the  end  of  thepilebf  buUdingabove 
defcribed  by  a  wall  with  gates  for  horfes  and  carriages,  and  a  door 
for  foot  pafTengers.     It  further  appeared  that  the  prifbiiers  had 

'  fbme  time  previous  to  the  breaking  into  the  centre-building  applied 

*  to  OTieJ()feph  Phillips^  who  was  employed  as  a  watchman  to  the 
inanufa6lory  at  &Ao,  to  affifl  them  in  robbing  it,  to  which  he  a(^ 
ient^d,  and  informed  firfl  fome  oiMathero)  Boulton's  (ervants  and 
affiftants,  and  afterwards  Mathew  Botdton  himfelf  of  what  was 

'  intended,  of  the  manner  and  time  they  were  to  come,  that 
they  were  to  go  into  the  counting-houfe,  and  that  he  was  to  dpen 
tftie  door  into  the  front-yard  to  the  priibners ;  that  Mathew 
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1 8oi*       BouUon  told  him  to  carry  on  the  bufinefs ;  that  Matheoo  Baulim' 
'      was  to  bear  him  harmledb,  and  that  McUkeiv  BouUon  oonfented  to 
*v  "^°     ^^^  openijig  the  door  leading  to  the  front  yardf  and  to  his 
ZacivTOH     being  with  the  priibners  tlie  whole  time ;  that  in  confeqiienceof 
this  information  Matkew  Boulton  removed  from  tlie  coualiif 
houfe  every  thing  but  150  guineas  and  fonie  Hlver  ingots,  which 
he  marked  to  furniUli  evidence  againft  the  priibners,  and  lay  in 
waitto'toke  them  when  they  fhould  have  acconi^:>Iifli)ed  their  pur- 
poie;tliatonthe23dot*/}^'a7;'66V*9  iiLoutonc  o'clock  in  the  moo- 
ing, the  prifbners  came,  and  Phillips  opened  the  door  into  tk 
iront  yard,  through  which  they  went  along  thfi  front  oftb  , 
bfiilding,  and  round  it  into  aiiothcr  yard  behind  it,  called  tb  ! 
middle-yard;  and  from  thence  they  and  Phillips  went  tfanx^ 
«  door,  which  was  left  o}x?n^  up  a  llair-ca^  in  iJiic  centne-bnilj' 
ing  leading  to  the  counting-houfe  and  rooms  wliere  the  pIll^ 
bufinefs  was  carried  on;  that  this  door  the  priXbpers  bolted,  aad 
then  broke  openthe  counting-houfe,  which  was  J/ockedf  and  tk 
.  deiks  which  werealfb  locked^  and  took  from  thence  tl^ingotsaffi* 
ver  juul  guineas ;  that  dioy  dien  went  to  tfa^    ftory  abore,  itto 
a  room  where  the  plate^bujQnefs  was  canned  013^  and  broks  lb 
door  open,  and  took  firovi  thence  a  quantity  .of  fijver,  and  ^ 
tumed  down  ftaii(s,  when  JViUiam  Foulds  unbcdted  the  ia^it 
the  bottom  of  the  flairs,  which  had  been  bolted  on  their  joiig 
in,  and  went  into  the  middle-yard,  when  all  except  JViUiamFoiii 
^who  cfcaped)  were  taken  by  the  perfons-placed  to  watch  tiiai* 

On  this  cafe  two  points  were  made  for  the  prUbnen;  iti 
that  no  £&Iony  was  proved,  as  the  whole  was  done  with  tk 
knowledge  and  confent  of  Maihem  Batdlan^  and  that  the  aAiflf 
Phillips  were  his  a£ls.  2dly,  That  if  the  ia^  proved  fimiTqnH 
to  a  felony,  it  was  but  fimple  larceny,  as  the  building  bnhi 
into  was  not  the  dwelling-houfe  of  any  of  tlie  perfiau  lEkfc 
houfe  it  wascharged  to  be,  and  as  there  was  no  breaking  te 
the  door  was  lefi  open. 

The  jury  found  die  prifoncrs  guil^';  but  Latprence  J,  tt 
ferved  the  above  ^xMnts  for  the  confidcration  of  the  Judgeii  b^ 
fore  eleven  of  whom  (abjente  Lord  lildon,  then  Lcnrd  Cte* 
cdlor  as  well  us  Lord  Xl^hief  J^ftice  of  the  Common  Pktf)  i 
was  argued  on  the  9th  of  Mai/  lafl. 

C/z/^Ar^fortheprifoners,  began  by  arguingthefecondoLgeSioB- 
The  place  in  -which  llic  offence  was  committed  was  ib  coaapif^ 
A^arated  from  tlie  dwelling-houie  as  not  to  be  the  ful^  ^ 
burglary.    ITie  cafe  of  the  Ki7ig  v.  Gibfon^  Mutton j  and  W^. 


% 
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I  Leachj  396.  ed,  1800,  which  is  the  ftrongeft  authority  in  fup-        180 1« 
port  of  the  propofition  that  this  offence  is  a  burglary,  is  very  dit      — — 
tinguifhable  from  the  prefent     There  tlie  perfon  in  whom  the         *^.  ^^^ 
property  of  the  houie  was  hiid  was  the  fole  occupier  of  the  houfe     fcciNroii 
to  whichthelhopinwhichthcoffencewasconimittedwasattached,     "^  ^*^- 
though  he  had  leafed  part  of  his  houie  with  the  ihop  to  another 
perfon.     But  here  though  M*  R*  BouUon  vras  the  fole  occu- 
pier of  the  adjoining  houie  in  the  wii)g  of  the  building,  yet  the 
centre-part  where  the  offence  was  committed  was  ieparated  from 
the  wing,  and  neither  belonged  to  nor  was  in  the  fble  occupation 
of  M.ILBoubon ,-  but  was  in  the  joint  occupation  of  the  ieverai 
partners  in  the  bufinefs.    It  aj^ears  from  iH.  P.  C  $57«  that  « 
leparation  of  a  lh<^  from  the  nianfion-liouie  by  leafe  is  a  Aifficieot 
reparation  in  law  to  prevent  the  former  from  being  the  AibjeA  pf 
burglary.      Indeed  in  tlie  Kifig  v.  Martha  Jones^  2  Leach,  607. 
ed.  1 800,  where  the  rent  of  a  houie  was  paid  from  the  partnerihqp  • 

fund  of  y|.  and  B.j  the  property  fo  as  to  couilitutc  burglary  was 
held  to  be  ill  laid  in  bodi,  the  houie  being  in  the  iingle  occup^tipn 
of/?.  Clearly  in  an  eje^lment  brought  &Hr  theie  premifes  die  de- 
miie  would  not  have  bcoi  well  laid  in  M.  It,  BcuUon,  and  if  ib  the 
property  is  not  well  laid  to  fupport  the  offence  of  burglaiy.  Witb 
r^pe6l  to  Uie  ift  obje&ion,  dke  conient  of  the  proiecutor  remove^ 
'ttU  criminality  from  the  priioners.  In  almoft  every  ipecies  of  o&  / 
fence  conunitted  againft  the  property  of  another  it  is  of  the  eilence 
of  the  ofence  that  it  ihould  be  committed  againil  the  will  of  the 
mmer.  BraSioHj  lib,  3.  /r. ^.  c.  'i%*fo.  i  jf^.  h.  ddines  tbe&  tln^r 
CorUraSiatio  ret  alienafixtudulejita  cum  am'mojuroftdi  invito  iUo 
Domino  cu/us  res  iUaJiterit :  and  Lord  Ch.  J.  fViUes,  in  the  Kif^g 
w.  Dauallyy  1  Leacky  2^2.  ed.  1800,  feems  to  take  kSofc  grwat^^ 
diai  robbery  muft  be  againil  the  will  of  the  owner,  whea  he  fiys, 
'  ^  Wherever  one  man  obtains  proper^  (wm  thepofleffion  of  «#- 
other  againft  his  wDl,  the  law  jMf^iumes  tbeaft  to{M'ocecdfr<Maei« 
felonious  intention."  Theprc^fecutor'siiflenttotiie  CioinmifliOii  ~ 
of  the  crime,  v/ouid  undoubtedly  have  made  him  an  acee^ybier 
fore  the  £i&,  bad  k  not  been  an  aiTttiit  to  (he  ftcaling  ol*lii$  ^wn 
property,  hitlic  ^ing v.  ^J^Danidj  Fq/l.  125.  itisJUuddoft^i  W  , 

incontrovertible,  "that  whioever  procwreih  a  lelooy Jbo  be  done  i$ 
a  fidbn ;  if  preient  he  is  a  principiil ;.  if  abient  w  aqceflory  he^ 
fore  the  fad;"  and  the  flatutes4&  5P^&  Af*  c.4.  and}  &4 
fKSc  M,  c.  9*  arc  referred  to;  which,  in  defcxibing  the  oCfeoo^* 
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(peak  of  peribns  who  ^^malicioufly  counfel,  hire,  conunan^  cobh 
fort,  aid,  abet,  or  affift."  Sir  Edward  Coke  in  his  cominaitaryoB 
the  ftatutc  of  fVe/i.  i.  r.  14.  2  In/l.  1 82.  fays,  that  under  the  word 
**  aid"  is  comprehended  all  peribns  ^'ajQTentingand  oonfoitiii^  to 
the  a&..     Now  in  this  cafe  the  profeeotor  did  aflent  and  conftnt, 
and  if  his  crime  be  done  away  by  the  circumftance  of  the  pro- 
perty, to  the  ftealingof  which  he  aflented,  being  his  own,  the  fame 
circumftance  does  away  the  crime  of  the  prifbners  alfi>;  for  if  thii 
was  &' felony,  the  profecutor  is  criminal  as  an  acceflary,  and  he 
can  only  (hew  himielf  not  criminal  as  fudi  by  {hewing  that  die 
prifbners  committed  no  felony.    Suppofe  Phillips  the  watcbmiB 
had  been  indi6ledfor  the  burglary,  what  couldhaTepreventedUs 
being  convi£led  of  the  crime  but  the  affent  of  the  profecutor? 
Now  that  afTcnt  extends  to  all  the  perfbns  concerned,  and  vil 
operate  to  favc  the  prifbners  in  the  fame  way  as  it  woold  hive 
operated  in  his  favour.  To  fhew  that  without  fuch  aflent  PMKfs 
nuift  have  been  convi6kcd,  Jq/hua  Comweirs  cafe,  i  o  Harg.  S- 
Tr.  433.  i/i  the  notes,  may  be  referred  to,  where  the  opening  the 
door  of  his  mafter's  houfeby  theprifoner  in  the  night-time,  and 
Icttingin  twoperfbns  to  robhim,  was  adjudged  by  the  twelve  Jodga 
to  be  burglary.     In  the  King  v.  M} Daniel^  all  the  prifbnen  were 
acquitted  on  account  of  the  robbery  having  been  comniitted  b 
confequence  of  a  previous  agreement,  and  it  is  there  (aid  to  be 
"  of  the  eflTence  of  robbery  and  larceny  that  the  goods  be  taken 
againft  the  will  of  the  owner."  The  only  cafe  in  which  the  affent 
of  the  party  robbed  has  been  held  not  to  takeaway  the  felony  is  dnlt 
ofNorden,  cited  in  the  judgment  in  thp  King  t>.  JVPZkzniel^  f^ 
1 29.  but  the  anfwer  to  that  cafe  is  there  given,  rdz.  that  it  iw 
uncertain  whether  tlie  robber  would  come  or  not,  the  ofBcff 
having  no  concert  with  the  highwayman,  but  only  going  npa 
die  road  in  expe6lation  of  being  robbed,  and  fubmitting  to  the 
robbery.     In  this  cafe  there  was  a  regular  plan  for  the  robbefj 
of  the  profecutor's  premifes  carried  on  through  the  interwaiti» 
of  the  accomplice  with  the  profecutor  liimfelt, 

Manley  on  the  part  of  the  profecution.  ifl.  With  refjwSw 
the  burglary,  it  is  not  neceflkry  that  a  communication ihould  ait 
between  the  part  broken  hito  and  the  reft  of  the  houfe;  it  is  frf- 
ficient  if  the  former  be  parcel  of  the  latter  and  under  the  iiiw 
roof;  this  point  feems  clearly  eftablifhed  by  the  cafe  of  the£i^ 
'v.  Gibfon^  Mutton  J  and  Wiggs.    Nor  is  it  any  objection  thattk 

ptae 
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fiBce^hf^  the  offence  wu  committed  vas  uied  in  tl;e bufiiiefs       t8oi. 
of  t^yftftk  other  *)>^qii8  jointly  with%^.  B.  Botdkmy  for  being  »■ 

WU}er  the  fiiine  roof  with  hb  dwelling  houie  it  may  wdl  be  con-     V^  ^'*'^ 
iidered  as  parpel  of  that  houie.    If  one  of  the  partners  in  a     eogiiiton 
banking-boufe  occupy  the  dwelling-houie  to  which  theihop'    *>>*<^)^^<* 
belongs,  and  the  ihop  be  broken  into,  there  can  be  little  doubt 
that  it  would  amount  to  a  burglary  in  the  dwelling-houfe  of  the 
partner  reading  there.     The  caie  of  the  King  v.  Martha  Jones 
is  dilftinguiihabl^  from  the  prefent,  it  being  expreisly  ftated     ' 
there  that  the  two  hou&s  were  per&^ly  diftinft  and  fepfurate 
from  each  other  at  the  time  the  ofience  was  committed,     adiy, 
It  has  been,  argued,  that  if  the  offence  of  the  prifoners  amount 
to  a  felony  the  profecutor  has  made  himfelf  an  acceflary  to  that 
felony  by  his  condu^  and  that  if  he  be  not  an  acceflary  it  muft 
be  becaufe  no  felony  was  committed.     But  the  eflence  of  the 
felony  confifts  in  the  felonious  intent     Thus  BraSion  in  the 
place  cited  on  the  other  fide,  after  ikying  that  theft  muft  be 
committed  cum  animojnrandi,  adds,   cum  animo  dico^  quiajine 
animofurandi  non  committiiur.     The  profecutor  therefore  was  •  . 

not  particeps  criminisj  inaimuch  as  his  confent  was  only  given 
for  the  purpole  of  promoting  the  dete£Uon  of  the  prifoners.  The 
prefent  refembles  Nordon's  cafe,  who  went  out  with  a  view  to  be 
robbed  in  order  tiiat  he  might  apprehend  the  robber.     But  in 
neither  cafe  was  there  any  concert  between  the  party  com- 
mitting the  offence  and  the  party  on  whom  it  was  committed. 
Such  alfo  was  the  cafe  of  the  man  tried  fbme  little  time  back  at 
Worcejler  Affizes,  who  being  fufpe6ied  of  robbiiig  in  an  inn 
there,  a  great-coat  was  placed  in  his  way  with  a  pocket  hand- 
kerchief hanging  out  of  the  pocket,  and  the  man  being  watched 
'    and  dete6led  in  ftealing  the  handkerchief,  was  convi^ed  before 
^    Mr.  Baron  Thompfon^  who*  overruled  the  obje£iion  that  he  was 
'    induced  to  commit  the  offence  by  the  perfbns  who  placed  the 
^    great-coat  in  his  way.     There  is  alfo  a  cafe  in  Fitzherberf^ 
^    Juftice  of  the  Peace,  by  Crampton,  Ed.  jjSij.p.  31,  b.  which  is 
precifely  in.  point.     The^  the  fervant  of  an  Alderman  of  Ixm^ 
i'   dan  agreed  with  ftrangers  to  fteal  the  plate  of  his  mafter  on  a 
t   certain  night  in  his  houfe,  and  they  had  a  fidfe  key  of  the  place 
^   where  the  plate  was  kept ;  afierwards  the  fervant  revealed  the 
it  defign  to  his  mailer,  who  on  the  appointed  night  had  certain 
^  xoien  ready  at  the  place,  et.apres  ils  vient  et  enter  in  le  dit  KeUi 
^  with  intent  to  fteal  the  plate,  and  were  taken  and  arraigned  for 
burglary  at  NevogatCj  found  guilty  and  hanged. 
VOL.  II.  L  L  The 
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The  opinion  of  the  Judges  was  never  publicly  communlcatdi 
though  it  was  underftood  to  be  in  &Tour  of  tlie  piiibners  on  the 
queftion  of  burglary.  The  other  obje&ion  taken  by  their 
counfel  was  overruled,  as  speared  from  the  prifbners  receiTing 
B  pardon  on  condition  of  tran^rtation  beyond  ieaa.  Indeed 
William  FouUsy  who  had  been  included  in  the  indiAment  found 
againft  his  aflbdatcs,  having  been  taken  betwem  the  Spring 
and  Summer  Aflizes,  was  tried  before  Mr.  Juftice  Lawrence  li 
Slqffard  at  the  latter  period,  and  being  found  guilty  of  the  liF* 
ceny  received  a  fimilar  punifhment  with  the  other  prilbiien» 


XNO  OF  TRINITY  TEBMb 


CAS    E    S 

ARGUED  AND  DETERMINED 

I 

IK 

THE  COURTS  OF  COMMON  PLEAS 

AN0 

EXCHEQUER  CHAMBER, 

Michaelmas  Term, 

In  the  Forty-fecond  Year  of  the  Reign  of  Gsobgs  IIL 


1801. 


Fawcett  v.  Christie  and  Another.  -^v'**-  Wi. 

n^'HE  Defendant  in  this  caie  was  arrefted  in  Augu/l  laft  upon  a  Defendant  kav- 
capias  returnable  on  the  morrow  of  All  Souk  (3d  of  Ncvenh'  *^  J^JI12!!w!* 
ber) ;  on  the  2d  of  November  he  took  out  a  fummons  and  ferved  turnabb  on  dit 
it  on  the  PlaintiflF  to  flay  proceedings  on  payment  of  the  debt  ^^^^^thi 
and  cofts ;  on  the  3d,  being  the  eflbign  day  of  the  term,  the  dav  befon  the 
Plaintiff  filed  a  decUration  debene  eje;  onthe  4th,  the  Defen-  ^Ci^^^ 
dant  obtamed  an  order  to  ftay  proceeding  and  ierved  the  to  ftay  proo^pd* 
Plaintiff  with  an  appointment  to  attend  the  taxation  of  cofts  ^*^^^J|[l^ 
upon  the  following  day.     On  this  laft  day  (the  5  th)  the  cofts  lodoaftg^oaclid 
were  taxed  by  the  prothonotary,  who  allowed  the  cofts  of  the  p^Stiff^  • 

declaration.  -  dedirttioo  ir 

Beji  Serjt.  now  moved  that  the  prothonotary  mi^t  be  di-  the  Ji^'altertlitf 
fe£led  to  review  his  taxation,  contending  that  the  Plaintiff  was  ••***"  *7jPJt 

an  order  to  tlajr 
proceedingi.    Held  that  the  Plaintiff  was  entitled  to  the  coAt  of  the  dedaiadon. 

lih  Z  JlOt 
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not  entitled  to  the  cofts  of  a  declaration  filed  after  a  fiixnmooi 
to  ftay  proceedings  on  payment  of  the  debt  and  coft^  the  fnnn 
mons  being  ferved  before  the  return  of  the  writ.  He  cited 
Goldijig  V.  Grace,  2  BL^'j4g.  as  in  point;  where  the  Court  hdd| 
that,  though  a  declaration  may  be  delivered  de  bmefffe  on  the 
return  day,  and  ihall  be  good  for  many  pnrpofes,  yet  being  m 
favour  of  the  Plaintiff  to  expedite  his  caufe,  it  cannot  be  de- 
livered fb  as  to  charge  the  Defendant  with  paying  for  tlie 
declaration  till  the  appearance  day.  (a) 

But  The  Court  were  of  opinion  that  the  Plaintiff  was  entitled 
to  the  coils  of  his  declaration,  faying  that  die  fiunmons  was  no 
ftay  of  proceedings,  and  that  he  had  therefore  a  right  to  pro* 
cecd  until  an  order  was  made ;  that  if  it  were  otherwife  the  De- 
fendant might  make  ufe  of  a  fummons  for  the  mere  purpofe  of 
gaining  time;  that  he  might  lie  by,  as  in  the  pre&nt  cafes,  tiB 
the  eve  of  the  cffoign  day,  take  out  a  fummons  to  prevent  tk 
Plaintiff's. declaring,  and  then  abandon  the  fummons. 

Me/l  took  nothing  by  his  motion. 


{a)  The  Court  there  obfcrved^  that  if  it 
were  otherwife,  **  an  attorney  might  delay 
the  farvice  of  the  wtic  till  tht  nifht  before 
the  return,  and  change  the  Defendant  with 
the  cofls  of  the  declaration  as  well  as  of  the 
procefs."      And  it   is  faid,  that  '*  fai  the 


Xing*/  Bench  the  mailer  will  not  tOov  dw 
cods  of  declaration  delivered  under  fodioi* 
fair  circumftaBfei,'*  x  SJL P^%%i,ii.%> 
But  no  authority  of  that  Cooit  u  ciud  'fl 
fupport  of  thii 


N^.  9tb. 

If  bail  be  put  io 
with  the  61axer 
of  the  county  in 
which  the  De- 
fendant if  arreft- 
cd  on  a  ufiatum 
€apiasi  the  bail 
nay  be  tieated 
as  a  nullity,  and 
an  attuch^cnt 
iifue.    But  if  the 
PlaintiflT  appear 
to  have  been 
•ware  that    bail 
lUachment. 


Clempson  %;•  Knox. 

THE  Plaintiff  in  this  cafe  having  fned  out  a  capias  into  jyEU* 
dlefexj  upon  which  rum  eji  inventus  ivas  returned,  tAermwA 
fned  out  a  te/latum  capias  into  Siqffbrd/kire,  in  which  laft  coatf 
the  Defendant  was  arrefted,  and  put  in  bail  with  the  itW^y  fir 
that  county ;  this  bail  the  Plaintiff  treated  as  a  nullity,  and  iSaiA 
an  attachment  againfl  the  Sheriff  of  SU[ffbr^kire. 

A  rule  nifi  having  been  obtained  for  fetting  afide  this  attaA^ 
ment  and  all  proceedings  thereon, 

were  actually  put  in,  though  with  the  wrens  filuer,the  Court  wiO  itfiere  %aiiit  d» 
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Bm^  Seijt.  now  fupported  (a)  the  nile^  and  contended        1801. 
that  die  bail  was  reguhurly  put  in  with  the  filazer  for  Slqffbrd^      * 
JKre,  for  that  the  rule  of  this  Court,  HU.  T.  1782,  which  al-     C"^"^* 
lowed  the  Plaintiff  to  arreft  the  Defendant  in  the  county        Knox. 
where  he  is  to  be  found,  and  afterwards  to  declare  againft  him 
in  a  different  county  without  waving  the  bail,  had  taken  away 
the  writ  dftefiahan  capiasp  Imp.  Pr.  C.  B.  i6o.  ed.  4.  and  tliat 
the  writ  upon  which  the  Defendant  was  a6lually  arretted  and 
put  in  bail  was  to  be  confidered  in  the  nature  of  an  original 
capias. 

Bejl  Seijt  contra  iniifted,  that  the  rule  of  tliis  Court,  HiL  71 
1 78 1,  Imp.  Pr.  C.  B.  1 59.  ed,  4.  had  removed  the  only  difi^cul^ 
in  cafes  of  this  kind,  by  obliging  the  llierifls  to  Ipeciiy  on  their 
warrants  for  the  te/iatwn  capias  from  what  county  the  original 
capias  iffiied,  fo  that  a  Defendant  can  now  be  under  no  dif- 
ficulty in  afcertaining  the  county  where  bail  are  to  be  put 
in: (and  that  the  rule  of  HU.  T.  1782  did  not  apply  to  tHis 
cafe,  for  though  the  Haintiff  by  that  rule  be  allowed  to  fue 
put  an  original  capias  into  a  different  county  from  that  in  which 
he  means  to  declare,  yet  if  he  firft  iue  out  an  original  capias 
and  follow  it  up  by  a  teffatttm  capias^  the  bail  muft  be  put  in 
as  if  that  rule  had  not  been  made.  He  cited  Hanis  v.  Catoertj 
\  Eq/l,  603.  where  a  capias  having  iffiied  into  Ixmdon^  and  the 
Defendant  afterwards  having  been  arretted  on  an  alias  capias 
in  Middle/ex^  and  bail  having  been  put  in  in  tlie  latter  county, 
die  Comt  of  Kin^s  Bench  let  afide  the  proceedings  upon  a 
Jbire facias  againft  the  bail,  faying  it  was  the  fame  as  if  no  bail 
had  been  put  in,  and  the  Plaintiff'  might  have  proceeded  againft 
the  Sheriff  for  that  de&ult'  He  alfo  obierved  that  the  objec- 
tion was  ftronger  in  the  Common  Pleas  than  in  the  Kin^s  Bench j 
becaiife  in  the  latter  there  is  but  one  filazer  for  all  Englandf 
whereas  in  the  former  there  are  dif!erent  filazers  for  the  different  ' 

counties. 

Bayley  obferyed,  that  Harris  v.  Calvert  did  not  apply,  bccaufe 
Qo  rule  exifled  in  die  Kin^s  Bench  fimilar  to  that  in  the  Common 
IHeas  oi Hit.  T.  i^%2. 

The  Court  thought  the  attachment  r^pilar,  obferving  however 
that  they  did  not  proceed  upon  the  authority  of  the  cafe  in  the 

(«)  Previous  to  (hewing  caufe  a  pre-  ought  to  have  b«enintitle<l  the  JijnrfT.71&^ 

linuiary  objeakn  was  taken  to  the  aflRdii.  Sherif  •/  SttffordAire.    The  Court  held 

▼it  oa  vhkh  the  rule  was  founded,  w%,  the  objei^iod  well  fomnded;   buc  it  was 

tkj^lc  was  imitled  in  the  cauTe,  whereas  it  afterwards  waved. 


L  L  3  Kin^9 


r 
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1 80 1.       King's  Benchj  but  upon  tlie  praAice  of  this  Court,  and  adding 

— —      that  the  comment  in  Impet/s  PrafUce,  which  li^  down  that  the 
tLBMPtox     ^j^  ^f  j^.^^  y,  J  ^g^  j^^  ^.^^  ^^^y  ^^^  iefiatwm  capiat  is  ntlier 

Knoz.        inaccurate.    But  it  appearing  that  the  Plaintiff  at  the  time  when 

he  proceeded  was  aware  of  the  bail  having  been  actually  put  in 

'  with  the  filazer  for  Stafford/hire^  they  made  the  rule  abibluteibr 

fetting  afide  the  proceedings,  leaving  the  attachment  to  ftandas 

a  (ecurity. 


(IN  THE  EXCHEQUER  CHAMBER.) 

N^v.  ijtiu  (j^  Brown,   H.  Brown,  and  J.  P.  Richard  r* 

2Cm/fi.5i7-  Kewley  and  Another  j  in  Error. 

AJfum^  for  r-pHi6  was  an  a£lion  for  goods  (old  and  delivered :  and  was  tried 
Urered  Plainifff  before  Heath  J.  and  a  fpecial  Jury  at  the  Lancqfter  Spmg 
proved  that  har-  Affizes  1 795.  The  learned  Judge  having  reje£ted  the  evideoce 
^Defradaiit,he  offered  by  the  Defendants  below  (the  Plainti£  in  error),  anddi- 
received  from  reeled  the  Jury  to  find  a  verdi6l  for  the  Plaintiffs  below  (the  De- 
ft 7.*^!  ITbankaT,  fendants  in  error),  a  bill  of  exceptions  was  tendered,  firom  nhich 
direaing  the  when  annexed  to  the  record  in  thisCourt,  the  cafe  appeared  to  be 
after  date  to  pay  in  fubftance  as  follows.  The  evidence  of  the  Plaintiffs  below  w» 
to  the  PUinriff  a   ^  ^^  followinff  efie£i :  that  on  the  i  oth  of  January  i  ^q'j  Xlncfef 

biUattwomonthf,         __,         ,®  ,  ^.,.Ti--y*r     1^^  j 

for  the  amount  of  and  Co.  who  were  merchants  Q,tLtverpool^  byMenrs.  Gi'eeves^ai. 
^e  goods,  which  jyennifm  their  brokers  fold  and  delivered  to  G.  and  H.  Bram^ 
dorfed  by  the  who  were  alfo  merchants  at  Liverpool^  42  hogflieads  of  cofibe^ 
Piijuii6f;andpaid  ^  ^g  ppj^e  of  i*j6iL  I'js.  lofi.  to  be  paid  for  in  two  months  bf 

by  him  into  the     ,  .,,        -^  1.1  1         1  •         #*•  1      r»  1  .      A 

hanking-houfeof .  biUs  at  two  mouths  date ;  that  this  come,  was  purchaled  by  u. 

V.5.  who  entered 

It  ihort  in  the  PlalntifTs  tccoont ;  that  the  Plaintiff  and  Defendant  both  kept  acooonu  with  y.  ^^aadtbt 
the  general  courfe  of  bufincft  between  y,  S.  and  moft  of  his  cullomers  was  to  fettle  accounts  on  cotsa 
quarterly  days ;  when  he  advanced  bills  for  his  cullomers,  or  received  bills  from  them,  he  entered  the  vImIi 
amount  in  hb  books  as  bills;  but  on  the  quarterly  days  he  debited  his  cuftoroers  with  the  whole  amOHKtf 
bills  advanced  to  or  for  them,  crediting  them  at  the  lame  time  for  intereft  from  fuch  day  to  the  day  wfaea 
the  bills  would  become  due,  and  credited  his  cuftomers  for  the  whole  amoupt  of  billa  paid  in  by  tbnii»dittK 
ing  them  for  the  intereft  in  like  manner,  and  when  a  check  was  paid  in  for  a  bill  to  be  drawn  at  a  &<■• 
day,  he  calculated  and  allowed  intereft,  on  che  next  quarterly  day,  to  the  time  when  fuch  bin,  if  dnvflf 
would  bf  come  pavable;  that  the  account  of  the  Plaintiff  and  J.  S.  had  been  fettled  only  fix  tnieibcCveea 
May  1788  and  Marcb  I793«  but  that  each  of  thofe  fettlcments  took  place  on  a  quarterly  dar  ;  that  on  d« 
z8tn  of  March  Z793«  7*  ^*  became  bankrupt,  a  quarterly  day  having  intervened  between  tne  paymeat  ^ 
the  check  into  the  boufe  of  3^.£.  and  his  bankruptcy,  upon  which  laft  quiirterly  day  no  fcttlement  cf  «- 
counts  between  Plaintiff  and  y^  S.  took  place,  nor  was  the  amount  of  the  check  .ever  carried  cut  asciAi 
or  any  calculation  of  intereft  made  thereon  till  after  the  bankruptcy ;  that  when  the  check  was  paid  is» 
the  banking-houfe  of  J.  S,  there  was  a  balance  of  51/.  ii/.  in  favour  of  the  Plamtiff*,  which  wai  iBwb 
overdrawn  before  the  bankruptcy  of  J,  S,  without  any  other  addition  to  the  credit  fide  of  the  Plaiscff^ 
account  than  the  check  in  queftion.  The  Defendant  offered  to  prove,  that  on  the  laft  mentioned  quartelj 
day  the  account  between  hunfelf  and  J*  S»  was  fettled,  at  which  time  he  was  debited  for  the  whole  soootf 
of  the  check,  and  credited  for  intereft  thereon  firom  the  day  of  fettlemcnt  to  the  day  when  the  bOl  nes- 
tioned  in  the  check,  if  drawn,  would  have  become  due.  Held  xft,  that  the  check  in  queftion  did  oot,uiMltf 
all  the  circumftancei  of  the  cafe,  amount  to  a  payment  for  the  £Oods  by  the  Defendant;  jdly,  tbot  dts 
evidence  offered  bj  Dcflsdant  was  not  admiifible. 
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alfo  a  merchant  at  Liverpool;  that  on  the  7th  oiFehriuiry  1793, 
G.  and  H.  Brawny  on  behalf  of  themfelves  and  J.  P.  Richardf      gnd  Othew 
delivered  to  Kewley  and  Co.  the  following  check  on  Caldwell  v. 

and  Co.  bankers  at  Liverpool:  and  Anothtr; 

«  Meflrs,  Caldwell  and  Co.  Liverpool^  ^ihFebruary  1 793.       »»  Enror. 

"  Two  months  after  date  pay  Meflrs.  J.  and  P.  Kewlei/  a  bill 
at  two  months  for  one  thoufand  one  hundred  and  lixty-one 
pounds  feventeen  fliillings  and  ten  pence^  charging  one  half  to 
account  of  Mef&s.  Richard  and  Co. 

jfi  1 76 1   1 75.  I  od.  G.  Brawn  and  H.  BrawnJ* 

That  G.  and  H.  Brown  on  their  partnerlhip  account,  and  J.  P. 
Richard  on  his  own  account,  and  Keodey  and  Co.  on  their  part- 
nerfhip  account,  refpe£lively  dealt  with  Caldwell  and  Co.  as 
bankers,  and  in  the  remitting  and  negotiating  of  money  and 
bills  of  exchange;  that  on  the  19th  of  February  1793  the 
above  check  was  indorfed  by  Keidey  and  Co.'  and  paid  by 
them  to  Caldwell  and  Co.  to  be  plac^  to  their  account,  and 
was  accordingly  entered  ihort  by  Caldwell  and  Co.  in  their  ac- 
count with  Kewley  and  Co.  and  alfo  in  the  duplicate  account 
kept  by  Kewley  and  Co. ;  that  on  the  1 8th  of  March  1 793,  Cald^ 
WU  and  Co.  became  bankrupts ;  that  before  the  bankruptcy  of 
Coldwell  and  Co.  the  general  ufage  and  courfe  of  dealing  between 
them  and  moft  of  their  cuftomers  was  to  fettle  their  accoimts 
quarterly,  viz.  on  the  28th  of  February^  the  31ft  of  May^  the 

,  31ft  of  Au^ufl^  and  the  30th  of  Notoember,  *  When  Caldwell 
and  Co.  advanced  bills  for  their  cuftomers,  or  received  bills  from 
them,  they  always  entered  the  whole  amount.of  fuch  bills  in  their 
banking  books  as  bills,  but  on  the  fetdement  of  accounts  they 
drew  out  an  intereft  account,  and  made  fuch  perlbns  debtors  fct 
the  intereft  of  all  bills  paid  by  tjie  iaid  Caldwdl  and  Ca  to  or  for 
iiich  perfons  from  the  time  when  fuch  bills  became  due  until  the 
next  day  of  fettlement,  and  on  the  contrary  they  gave  fuch  per« 
ions  credit  for  the  intereft  of  bills  which  they  had  paid  into  the 

*  jBud  bank  from  ihe  times  when  fudi  bills  reQ)e6lively  became  due 
imtil  the  day  on  which  (iich  fettlement  todk  place  (a),  and  the 

(«)  It  is  manifeft  that  fome  error  mull  fucb  bills  from  fuch  quarterly  day  to  the                       « 

Ittve  crept  into  thb  part  of  the  bill  of  ex.  day  when  they  would  reipedhrely  btcoiiM 

cvptioos.-   From  the  latter  part  cf  the  bill,  due;  and  on  the  other  hand,  to  credit  th« 

tt  iH&l  at  from  the  whole  courfe  of  the  cuflomcrs  on  the  quarterly  day  with  tb* 

trgumentf  the  ufage  appears  to  havi-  been  whol^  amooct  of  bilk  paid  in  by  them,  and 

this,  viz.  To  defkit  tlie  cuftomers  ou  each  to  debit  them  with  the  intere^  from  fncl^ 

quanerly  day  fiir  the  whole  amount  of  the  day  to  tb^  day  when  the  billt  would  rc^ 

bills  advanced  to  or  tor  them,  and  at  the  fpe^ftly  become  doe* 

Ome  time  to  credit  them  tar  the  intereft  on  ' 
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balance  of  fiich  inter^  acooimt  was  on  iudi  ftttlenient  ciiar|0l 
to  the  debit  or  credit  of  the  perfons  with  whom  the  €ud  oii^ 
wd/and  Co.  kept  accounts^  aoc(»ding  to  the  ftate  ofruGh  incatfl 
account,  and  on  fuch  (ettkment  the  intereft  to  delnt  or  emA 
made  a  component  part  of  the  principal  lum  which  Waa  ctfiM 
on  as  a  frefh  bahmce;  and  fb  they  from  time  to  time  carried  «i 
&ch  account  The  intereft  when  to  the  debit  of  the  cuftocter 
was  entered  at  the  time  of  fettlement  thus— <<  Intelneft  to  delA 
dedu&edj^ — ;"  and  the  amount  wasdeduAedfrotn  thetsreditMe 
of  the  accbunt :  the  intereft  when  to  the  credit  of  the  caftonter 
was  entered  thus — ^<  Intereft  to  credit  j£ — ;"  and  thfe  amdiat 
was  added  to  the  credit  fide  of  the  account.  And  when  any  cheda 
or  orders  were  given  for  IhUs^  which  bills  wet^  to  be  dfiMm  at  i 
future  period  after  the  date  of  the  cheek  or  order)  and  fhchoheik 
or  order  was  paid  into  the  bank,  the  intereft  waa  at  the  nekldif 
of  fetdement  in  like  manner  calculated  and  allowed  iroia  ik 
time  idien  fuch  bill,  if  it  had  been  drawn,  woidd  by  the  feast  ft 
the  check  or  order  have  become  payable;'  that  SSfiolef  midC^ 
began  to  deal  with  Caldwell  and  Co.  on  the  ift  NSay  ij9^  M 
the  accounts  between  them  Were  fetded  at  the  re^^efUte  4tin 
following,  vix.  on  the  31ft  of  Augu/l  1788,  the  30th  jftwitkf 
1789,  the  28th /VdriMff^  1790,  the  3iftof.Afgi^  ly^o^^it^ 
Feirttary  1791,  and  the  31ft  May  1792$  that  %iieKi  Aettl 
check  was  paid  in  hjKewUyand  Co.  and  entered  in  theboAtf 
CaldxDell  and  Co.  the  whole  account  from  the  laft-nieiilMmt 
fettling  day  on  the  credit  fide  in  fiivour  of  JCnu/ey  imd  Co.  im 
as  foUowB,  viz. 

By  bdance  31ft  Jtfe^  1792  -  *  322    on 

(M.i^^OreofuesexidCo. — i6.Dec»  -  123  11   9 

Feb.  9.  order  G.B.  and  H.  and  HM, 
and  Co. — 10^  June        -        -         1761   17   10 
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n  t 


That  thekttets  <<  G.B.  and  W  exprefledthact  6.  emdH.Brm 
were  the  drawers  of  the  check,  and  the  letters  «<  22.  M»  and  Go^' 
that  half  the  q^ount  of  the  check  was  to  be  placed  to  the  aocoBOt 
of  <7.  and  P.  Bichard,  and  that  <<  10.  Jbn^'  esqpirefled  thetOK 
when  the  bill  required  by  the  check  was  to  become  due;  thatafier 
this  entry,  bi^t  before  the  bankruptcy^  the  fums  in  the  ^^  cclnflft 
of  the  above  account  were  added  up  by  one  of  the  partners  in  At 
iMLnk,  which  amounted  to  445/.  125.  8rf.  without  induding  4t 

\^6ll 
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t*f6tL  lys.  lOtL;  winch  ftill  remained  entered  Ihort,  and  fb  re* 
mailied  at  the  tkne  of  the  bankruptcy ;  that  after  the  bankruptcy 
one  if  the  derks  carried  out  the  faid  1761/.  175.  lod.  into  the 
eafli  ixilumn,  and  erafed  the  fum  44^^  12s.  M.  inftead  of  which 
he  inferted  the  whde  amount  of  the  iums  contained  on  the  crecBt 
fide  of  the  laid  account,  including  the  fidd  fiun  of  l^6lt.  t^s. 
rod.;  diat  no  calculation  of  intereft  on  the  faid  1761Z.  175.  lod. 
was  ever  i^pade  or  inferted  in  the  book  containing  the  account 
of  intereft  between  Ke^dey  and  Co.  and  CaldtDeU  and  Co.  before 
the  bankruptcy  of  die  latter,  the  clerk  who  ufually  tranfad^ed 
that  part  of  th^  foufinefs  having  been  ibii>idden  to  infert  iiidl 
diai^  by  one  of  the  partners  in  the  honfb  of  CaldoxU  and  Co. 
till  he  ihould  have  feen  one  of  the  partners  in  the  houfe  of 
Kewley  and  Co. ;  but  in  the  books  df  Ccddwetl  and  Co.  when 
|)it>dttced,  the  whole  account  of  Kewley  and  Co.  appeared  to 
have  been  balanced,  and  intereft  to  have  been  charged  on  th6 
bill  fer  17612.  17^.  lod.  which  balance  was  fettled  by  one  of  the 
x^leiks  in  the  hoiufe^ after  the  bankruptcy;  that  at  the  time  when 
Keidey  and  Co.  paid  in  the  bill  for  1761/.  175.  iocf.to  the  bank- 
tng-houfe  of  Oar&toiri/and  Co.,  the  balance  of  accounts  in  their 
£m>ar  Amounted  to  no  more  than  51/.  1 1^.  but  after  that  pay- 
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0  teent,  itnd  before  the  bankruptcy  of  CaldaoeU  and  Co.  they  re- 

1  oeived  fit>m  CeddaeU  and  Co.  (without  any  frefh  advance  on 
I    tiieir  part)  in  cafh  and  bills  which  were  afterwards  paid  ^94/^ 

3s.  5dL,  and  feveral  oilier  bills  to  die  amount  of  856/.  1 25.  i  i<t 
"which  were  not  paid  in  con&quence  of  the  bankruptcy  of  Cold" 

'    V)ell  and  Co.,  but  returned  and  taken  up  by  Kptdey  and  Co.,  and 
that  no  bill  was  ever  paid  or  required  to  be  paid  by  CabhoM 
hod  Co.  for  the  amount  of  the  check  of  the  7th  February. 
On  the  other  hand  Brcwn  and  Ca  in  order  to  prove  that  (he 

^  cAieck  given  by  them  to  Keviey  and  Co.  was  paid  to  and  tOi* 
Cttved  by  Caldwell  and  Ca  upon  the  terms  and  in  the  ufual 
coark  of  bufinefs  abcfve  mentioned,  notwithflanding  the  in- 
tereft On  the  17612.  17&  lod.  was  not  entered  in  the  account  of 
Keviey  and  Co.  to  their  debit  till  after  the  bankruptcy,  offisred 

I     evidence  that  in  the  reQ)e6Uve  accounts  between  Caldwell  and 

^  Co.  and  G.  and  H.  Brawny  and  Caldwell  and  Co.  and  J,  JP« 
Miehardj  one  moiety  of  the  amount  of  the  check  in  quefticla 
v^tiB  entered  to  the  debit  of  G.  and  H.  Brcntm^  and  the  other 

1  moiety  to  the  debit  of  J.  P.  Richard;  that  on  the  aStb  of  1%^ 
bruary  1 793,  which  was  the  next  fettling  day  afler  the  delivery 

^     of  the  check  by  Kadey  and  Co.  to  CaldweU  and  Co.,  G.  and 

l»  Broom 
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H.  Braam  and  J.  P.  JRichardwere  according  to  the ufage aboie- 
mentioned  credited  in  their  refpe£live  accounts  with  the  intereft 
of  their  re^e6live  moieties  from  the  iaft  mentioned  fettling  dty 
for  fb  many  days  as  the  bill  required  by  the  check  to  be  paid 
would  have  to  run  before  it  would  become  due. 

Hiis  evidence  being  obje&ed  to  by  the  counfel  for  Keaiaf  and 
Co*  as  inadmiffiblc)  was  reje£ied  by  the  learned  Judge :  upoa 
which  the  counfel  for  Brauon  and  Co.  infifled  that  the  deliveij 
of  the  check  to  Kertdey  and  Co.  and  their  receipt  of  the  (ame  in 
payment  of  the  goods,  and  the  indorfement  over  of  the  check  to 
Caldwell  and  Co.  operated  as  a  legal  payment  and  iatis&clioB 
for  the  goods,  but  the  learned  Judge  dire£led  the  jury  that  it 
was  not  a  legal  payment  or  fatisfa£iion,  and  that  the  evidenoe 
given  on  the  part  pf  Kevoley  and  Co.  if  believed,  entided  tbes 
to  a  verdi6l«  Whereupon  a  bill  of  exceptions  was  tenderai 
and  afterwards  fealed  by  the  learned  Judge. 

The  alignment  of  errors  proceeded  upon  the  rige£Upn  of  dir 
evidence  tendered  on  the  part  of  Brawn  and  Co.,  and  die  dk 
re^Uon  given  to  the  jury. 

Giles  for  the  Plainti8&  in  error  on  a  former  day  argued,  i% 
That  if  the  books  of  Caldwell  and  Co.  were  admiffihle  in  en- 
dence  on  the  part  of  Kraietf  and  Co.  to  fhew  how  the  acoooflt 
ftood  between  them  and  Caldwell  and  Co.,  they  were  admiffibk 
alfo  on  the  part  of  the  Brawns^  to  fhew  how  their  account  fiood 
with  Caldwell  and  Co.;  for  that  the  a6l  of  the  bankers,  if  avail- 
able againil  one  party,  was  available  alfo  againfl  the  otlur: 
adly,  that  the  whole  diflSculty  of  the  cafe  had  ariien  from  ibe 
negle6l  of  Kewley  and  Co.  to  fettle  their  account  upon  the  :8di 
of  Febrtiai-y^  for  had  they  fo  done  they  would  then  have  beea 
exited  for  the  whole  amount  of  the  check  miftus  the  interrf 
from  that  time  to  the  i  oth  of  June^  which  would  clearly  hiR 
been  a  iatisfa6lion  for  the  goods ;  that  although  Kcvdey  and  Ca 
had  not  regularly  fettled  their  account  on  all  the  quarterly  daf- 
from  the  time  of  their  beginning  bufinefs  with  Caldwell  and  U 
yet  it  appeared  from  the  evidence  that  the  days  on  which  thfj 
had  fettled  their  accounts  were  all  quarterly  days,  and  tkf«* 
fore  they  muft  be  confidered  as  being  within  the  ulage;  thilf 
fuch  was  die  cafe,  Kewley  and  Co.  muft  be  treated  as  if  dsff 
had  aftually  fettled  their  accounts  on  the  'Z^xh  oi  Febrwr^i 
that  although  no  balance  was  aftually  ftruck,  yet  that  Kf^i 
and  Co.  had  obtained  credit  and  derived  advantage  from  * 
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check  having  been  paid  in  to  Caldwell  and  Co.  for  that  they 
had  drawn  beyond  the  amount  of  their  account  as  it  flood  when 
the  check  was  paid  in,  without  having  increaied  their  credit  by 
>any  additional  biDs  or  caih. 

Lqmbe  for  the  Defendants  in  error  contended,  xft,  lliat  the 
manner  in  which  Caldwell  and  Co.  kept  their  accounts  with 
BratxM  and  Co.  could  not  controul  a  contra£l  made  between 
the  latter  and  Kadey  and  Co.,  it  being  a  general  principle  that 
whatever  pafles  between  two  perfons  cannot  bind  a  third  who  is 
no  party  to  the  trania6lion ;  2dly,  that  it  did  not  appear  thait 
KewLey  and  Co.  ever  acceded  to  the  ufage  ftated  in  the  bill  of 
exceptions,  only  fix  fettlements  of  account  between  them  and 
CaldweU  and  Co.  having  taken  place  from  Majf  1 788  to  the  pe- 
riod of  the  bankruptcy;  that  in  &£l  the  ufage  was  only  flat^ 
to  extend  to  mqjl  of  die  coflomers,  and  that  Kfwley  and  Co. 
therefore  were  not  under  the  neceffi^  of  negativing  their  hav- 
ing acceded  to  the  ufage;  that  no  bill  was  in  fa£l  demandable 
till  the  7th  of  Aprilj  before  which  time  Caldtoell  and  Ca  had 
become  bankrupts,  and  were  unable  to  give  any  bill,  and  there- 
fore it  refembled  the  cafe  of  a  bill  difhonoiired,  which  is  no  pay- 
ment ;  that  at  any  rate  the  check  being  entered  ihort  up  to  the 
time  of  the  bankruptcy,  proved  decifively  that  it  was  never  oon- 
iidered  as  cafh  in  the  account  between  CaldweU  and  Co.  and 
Ketdey  and  Co.,  for  that  according  to  the  cafe  of  Tdnck  v.  Walker^ 
1  BU  1 154.  it  was  a  mere  depofit,  and  the  property  remained 
tmaltcred ;  and  that  it  did  not  appear  that  the  money  advanced 
to  KewUy  and  Ca  was  on  the  &ith  of  the  check  in  qui^ion, 
but  might  have  been  advanced  on  the  general  confidence  fub- 
fifling  between  the  two  parties. 

Cur.  adv.  vuU. 

On  this  day  the  opinion  of  the  Court  wa&ddiyered  by    ' 
Lord  Alvanlet  Ch.  J.  (who  after  fUting  the  principal  fii£U 
of  the  cafe,  proceeded  thus).    It  would  have  been  veiy  mat^erial 
in  this  cafe  for  Brawn  and  Co.  to  have  fhewn  that  a  fettlement 

• 

had  a&ually  taken  place  between  Keuoley  and  Ca  and  CaldweU 
and  Co.  after  the  bill  was  paid  in,  and  previous  to  the  bank- 
ruptcy of  the  latter,  whereby  that  whidi  was  in  its  inception 
merely  a  bill  tranfafUoh,  would  have  been  converted  by  the 
aft  of  both  parties  into  a  money  tranfaftion.  It  happens  how- 
ever that  the  contrary  &£l  has  been  eflablifhed,  m.  that  the  laft 
fettlement  between  KewUy  and  Co.  and  CaldweU  and  Co.  took 
place  on  the  3  ift  of  May  1792,  a  period  of  nearly  a  year  ant^ 

cedent 
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iSoi.       cedent  to  tbe  time  at  which  the  bill  of  JSroQTn  and  Cob  watpiU 

into  the  baiddng4ioiiic.     Now  it  is  moft  clear  that  KemUy  and 

BRowk       Co.  cannot  be  bound  by  any  fettlement  of  accotmta  between 
"°  y,  ^      themfelves  and  Caldwell  and  Co.»  to  which  they  did  not  agrM» 
KiwLiT       Indeed  in  this  c^iie  the  bill  in  quefticm  continued  in  tiiat  eolamn 
in  Error.  '    ^  ^^^  account  where  bilk  are  entered  (hort  until  after  tk 
bankrt^tcy  of  CaUtwM  and  Ca,  after  which  period  any  alter- 
ation in  the  account  would  of  courie  be  perie£ily  ineffeAaaL 
Up  to  that  time  thereibre  it'ftood  as  a  running  bill,  sad  was 
never  accepted  by  Kemley  and  Co.  as  payment  of  thdr  debt 
from  Brown  and  Co.,  nor  to  their  knowledge  ever  ccmfidered 
by  any  one  dfe  as  payment  of  that  debt.    It  is  ftated  indeed^ 
that  after  tlie  bill  had  been  paid  into  die  baoking^houie^  Kfwlnt 
and'Co.  overdrew  Aeir  account  as  it  ftood  before  it  waspsU 
in,  and  were  accommodated  by  Caldwell  and  Co.  with  iSk 
inftead  of  money,  which  bills  on  the  fuluxc  <^  die  latter  wm 
not  paid.     But  this  accommodation  does  not  by'  any  mssss 
iqppear  to  have  j^roceeded  on  the  ground  of  ihe  hill  in  qucAn 
in,  but  the  only  inference  to  be  coUe£led  from  tht 
is,  that  thefe  bankers  who  were  in  the  liafait«f 
accommodating  their 'Cuftomers  to  a  confidcrable  extent,  pa*- 
mitted  Kndey  tmd  Co.  to  overdraw  their  acconnt.     Nor  indeed 
tS  that  permiflkm  refulted  from  the  drcumftamaea  of  die  hB 
being  paid  in,  would  it  conftitute  a  payment  between  Kedtg 
and  C6.  and  Brown  and  Co.  for  the  goods  ibid  by  the  fonncr 
to  the  latter.     The  firft  queftion  to  be  confidered  is,  whether 
this  tranfa^ion  can  be  deemed  a  payment  acoepted  by  Kad^ 
and  Co.,  and  in  confidering  that  point  it  will  be  neoeflary  to 
inquire,  whether  Ketdey  and  Co.  could  have  maintained  an  s^ 
tion  againft  Caldwell  and  Co.  for  the  amount  of  the  bill  ?  Now  I 
think  it  very  clear  that  no  fuch  a6Uon  could  hwre  been  foA 
tained,  for  till  Caldwell  and  Co.  a£lually  credited  ^etci^  and  Co. 
in  their  books  for  the  amount  of  the  bill  as  money  received  by 
them,  there  would  exift  no  evidence  to  charge  thenr  with  fodi 
a  demand ;  and  indeed  it  is  admitted  on  all  fides  that  while  tk 
bin  remained  entered  ihort,  nothing  but  an  aflent  of  the  re 
Q>e6live  parties  could  bind  either  to  accept  the  bill  aa  a  payment 
of  money.     If  therefore  Caldwell  and  Ca  were  not  liable  to  soy 
demand  from  fCewley  and  Co.  for  the  amount  «if  the  bill,  it  will 
be  impoffible  to  work  up  this  tranfa6);ion  into  a  pajrment  as  be- 
tween Kewley  and  Co*  and  Brami,  and  Co.    The  next  queftioa 

that 
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that  arifes  is,  whether  the  evidence  rejeAed  by  the  learned 
Judge  was  properly  rejefted  ?  iHhat  perhaps  is  the  moll  doubt- 
ful queftion  of  the  two.     Clearly,  if  when  admitted,  the  evi- 
dence would  iiavc  proved  nothing,  it  was  not  adniifGble.     It 
was  alked,  why  ihoukl  not  this  ibrt  of  evidence  be  admittc'd  on 
the  part  o{  Brown  and  Co.  in  the  fame  manner  as  it  was  ad- 
mitted on  the  part  of  Kevdey  and  Co.  ?  For  this  plain  reafun^ 
that  the  evidence  admitted  on  the  part  of  Kewley  and  Co.  was 
an  eflential  part  of  the  tranfa6lion,  and  arofe  as  much  out  of 
the  cafe  on  one  fide  as  the  other.     It  does  not  therefore  follow 
that  evidence  'of  the  fame  fort  not  introduced  by  the  iame  ne^ 
cei&ty  was  admiffiblc.    Kewley  and  Co.  were  hound  to  flicw 
what  had  become  of  the  bill  given  to  them  by  Brawn  and  Co* 
for  the  goods.      It  is  true  that  a  day  of  iettlement  between 
Brown  and  Co.  and  CaldweU  and  Co.  had  arrived,  and  that  th€ 
former  had  agreed  to  be  accounted  debtors  to  the  latter  for  the . 
amount  of  the  bill.     But  Kewley  and  Co*  were  not  informed 
tliat  they  had  acquired  this  new  credit  in  the  books  of  Caldwell 
and  Co.,  and  the  latter,  if  called  upon  in  confequence  of  this 
agreement  between  them  and  Bromm  axid  Co.  to  pay  the  amount 
of  the  bill  to  Kewley  and  Co.  might  have  anfwered,  it  is  true 
that  we  have  admitted  Brawn  and  Co.  to  be  our  debtors  for  the 
amount  of  the  bill,  but  what  ufe  can  you  a  third  party  make  of 
that  agreement  between  us?   I  think  it  dear  that  Caldsodl 
and  Co.  could  not  have  been  diaif^  by  Kewley  and  Co.  in 
confequence  of  any  thing  that  psmed  between  the  former  an4 
Brawn  and  Co.«  and  that  the  debt  between  Brawn  ojad  Co.  and 
Kewley  and  Co.  remained  no  further  difoharged  than  all  debia 
are   for  ji^hich  a  bill   not  due   is  given   in   payment.     We 
think  therefore  that  the  learned  Judge  was  right  in  rge£Ung 
the  evidence  oflfered  by  Brown  and  Co.,  ift,  becaufe  evidence 
of  what  pafied   between   themfolves  and'  CaUtweU  and   Ca 
without  the   privily  of  Keodey  and  Co.  could  not  bind  the 
latter ;  and,  odly,  becaufo  if  admitted  it  would  have  been  of 
no  avaiL      On   the  ift  point  I  have  already  fiod  we  ace  fiff 
opinion  that   die  check  was   never  accepted  by  Kealof  and 
Co.  in  payment  of  their  debt,  and  ooniequently  that  Bramn 
and  Co.  at  the  time  this  a&ion  was  brought  remained  debtors 
to  them  for  the  vniue  of  the  goods. 
Per  Curiam^  Judgment  affizHied. 
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» 

^^  i6tiu  Harris  v.  Manlet/ 

fbiU  rf^*^  ^     A  N  indorfer  upon  a  bill  of  exchange  was  brought  up  to  jiAift 
clumge  miy  he     '^^  as  bail  in  an  a£Uon  againft  the  drawer  of  the  iainebilL 
•r  in  an  aaioo  '      -^^S^  Seijt.  obje£led  that  he  ought  not  to  be  admittiedy  inat 
•gainft  hin  upon  much  as  the  Plaintiff's  lecurity  would  not  be  increa&d  by  the 

recognizance  of  the  indorfer,  who  was  already  liable  to  tbe 

Plaintiff  upon  the  bilL 

On/law  SetjL  on  the  other  fide  ftated  that  a  fimilar  olgefiiaa 

had  been  taken  to  a  perfim  who  came  up  to  juftify  as  bnl 

in  the  Kin^s  Bench  in  an  a£Uon  againft  the  Piortland^ttKe 

Bank,  and  had  been  overruled* 

The  Court  (dbfente  JLord  Akxinley  Ch.  J.)  thought  the  oljec- 

tion  of  no  weight,  and  accordingly 

Admitted  die  bii& 


Grigbt  V,  Oakes  and  Another. 

N09,  x^ 
Bank  notes  are    rpHis  was  an  aAion  on  a  promiffory  note ;  the  Defendantt  is 
^dCT  b*  th^*^    •*■    to  all  but  five  guineas  pleaded  nan  q/fttmj^/ermtty  and  nto 
syCio,s.e.4s.    the  remaining  five  guineas  they  pleaded  a  tender.     The  cmk 

came  on  to  be  tried  at  the  Summer  Aifizes  for  SttffoOcy  bcfiiif 
Mr.  Baron  Hotham^  when  a  verdi£l  was  found  for  the  Flaiiiti( 
with  one  Ihilling  damages,  fubje£i  to  the  opinion  of  ihe  Coirt 
upon  the  following  cafe. 

^^  The  Defendants  are  bankers  at  BmySi.  Edmunds,  aid 
iffued  the  note  in  queftion  for  five  guineas,  payable  on  deauai 
to  the  bearer.  On  the  31ft  January  laft  the  Plaintiff  cmi 
leveral  notes  to  the  (hop  of  the  Defendant  and  demanded 
.  payment.  He  firft  prefentcd  other  notes,  to  the  amount  of 
50  guineas,  for  which  he  received  payment,  partly  in  Bsit 
'of  England  notes  and  partly  in  calh,  the  cafli  b^ig  ttf 
pounds,  and  being  the  proportion  of  money  they  ufoaBj 
pay.  He  then  prefented  the  note  in  queflion,  for  wMdb  tb 
Defendants  tendered  in  payment  a  5/.  Bank  of  England  tto» 
and  five  Ihillings  in  fdver.  This  the  Plaintiff  refiided  on  ik 
ground  that  the  tender  was  partly  in  a  Bank  of  England  oote^ 

obfeaiDS 
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obje£Ung  to  fuch  note,  and  infifted  on  being  pud  wholly  in 
money.  The  Defendants  refiifed  to  pay  wholly  in' money.  The 
Plaintiff  did  not  at  the  time  fey  he  wanted  money  for  his  own 
particular  accommodation,  but  ftated  that  he  came  on  purpofe 
to  have  cafh  for  the  note^  or  to  bring  an  a6Uon  if  payment  in 
money  was  refuied. 

The  queftion  for  the  c^inion  of  the  Court  was,  Whether, 
under  the  circumftances  beforeilated,  the  Plaintiff  was  entitled 
to  recover? 

Shepherd  Seijt  for  the  Defendants  argued,  that  though  un- 
queftionably  previouis  to  the  paffing  of  the  37  Geo.  3.  ^.45. 
commonly  called  the  Bank  A£i,  a  bank  note  would  not  have 
been  a  legal  tender,  yet  that  fince  the  paffing  of  the  above  a^ 
fuch  notes  muft  be  confidered  as  caib,  for  that  the  neceflary 
confequence  of  the  above  a6l  being  to  abforb  a  vaft  proportion 
of  the  a£lual  caih  of  the  country,  the  Legiflature  muft  have 
intended  to  give  a  new  chara£ier  to  bank  notes  by  way  of  fob- 
ilitute ;  that  they  had  fpecifically  declared  them  to  be  a  good 
tender  fo  as  to  prevent  an  arreft,  and  yet  if  the  feme  fpirit 
v^hich  aAuated  the  prefent  Plaintiff  in  the  commencement  of 
this  a£iion  was  to  continue  to  influence  his  condu6l,  and  that  of 
others  alfo,  a  Defendant,  thouj^  exempted  from  arreft,  might 
ultimately  be  taken  in  execution  though  ready  to  pay  in  bank 
notes,  fince  he  might  poffibly  be  unable  to  fatisfy  the  judgment 
obtained  againft  him  altogether  in  money;  becaufe  even  if  afele 
of  his  goods  took  place,  the  iheriff  might  not  be  'able  to  avoid 
receiving  a  large  proportion  of  bank  notes  from  the  purchafers ; 
that   indeed  in  fome  refbe£U  bank  notes  were  privileged  by 
the  37  Geo.  3.  c.  45.  beyond  cafh,  inafinuch  as  a  tender  ^  them 
in  fatisfaAion  of  a  debt  operated  to  difohiarge  a  party  from  ar- 
reft, which  was  not  the  cafe  with  a  tender  of  mcmey,  which  muft 
be  pleaded  in  bar;  and  that  no  contraryinference  could  be  drawn 
fircnn  the  8th  fe£tion  of  the  a£^  which  declared  payments  in  bank 
notes  to  be  equivalent  to  payments  in  caih,  if  made  and  accepted 
MMsJuch^  becaufe  that  muft  have  been  the  cde  before  the  paffing 
cf  the  a£l,  and  therefore  that  claufe  muft  be  deemed  nugatory. 
Sellan  Seijt.  contrh  was  ftopped  by  the  Court. 
Lord  Alvanley  Ch.  J.    The  queftion  for  the  Court  to  decide 
is  a  mere  queftion  of  law,  arifing,  as  it  has  been  contended,  out 
of  the  proidfions  of  the  37  Geo.  3.  c.  45.     In  &A  we  are  called 
-  upon  to  fey,  whether  it  follows  as  a  neceflary  confequence  from 

that 


sn 


\Zou 


G&IOBT 

V. 

Oakcs 

andAoochii^ 


5a8 


18OI. 
6ilIOBT 

Oakei 

aadAaocher. 


CASES  IK  MICHAELMAS  TERM 

that  aA  that  a  tender  in  bank  notes  is  equivalent  to  fi  tfodcr  k 
money?  It  may  be  very  true  that  individuals  may  be  oepo&aaj^ 
fiibje^led  to  great  inconveniencies  from  the  operation  of  thataA; 
but  are  we  therefore  to  lay  that  the  L^flature  has  ena£Udthst 
which  tlie  provifions  of  the  116I  do  no^  warrant  ?    If  we  wace  at 
liberty  to  refer  to  our  own  private  knowledge  of  the  langiwy 
that  was  held  in  Parliament  while  this  act  was  pendxnj^  no  doabi 
coukl  be  entertainec)  upon  the  fubjei^.  We  know  that  it  wb$  voy 
much  canvailed  by  matiy  perfbns  at  that  tune^  whoCfaer  or  Dflt 
the  Legiflature  ought  to  go  the  length  of  declariog  bank  nottf 
a  good  legal  tender  ?  If  therefore  it  had  beeq  int^ided  bj  Ac 
Lc^flature  fb  to  make  themt  that  intention  would  hiiv^  hsp 
exprefled  in  fuch  clear  terms  that  qo  quefticm  eoiiIdhAve  arifa 
u^xin  the  fubje&.  Indeed  it  is  ezpreisly  provided  in  the  ^  6(r 
tion  of  the  a&j  that  if  the  Governor  and  Coippapy  of  the  BfMik 
of  England  fhall  be  (bed  on  any  of  their  ootes^  or  for  #1^  fna 
of  money,  payment  of  which  in  their  notes  the  party  fyifig  f9^ 
fides  to  accept,  they  may  apply  to  the  Court  in  whifh  (tA 
proceedings  are  inftituted  to  fti^  proceedings  during  Afeh  tjpir 
as  they  are  reftriAed  from  paying  in  caih.     But  with  if^})^ 
to  individuak  it  was  not  intended  to  prevent  any  o'ediJUMT  wkp 
(hould  be  fb  diipofed  from  captioufly  demanding  %  fmjfoff^  iP 
money,  though  fuch  a  creditor  is  deprived  oi  the  borfit  if 
arrefting  his  debtor.     Thank  God  few  fuch  credited  ^a  4^ 
preient  Plaintiff  liave  been  found  fince  the  paffing  of  the  aAl 
But  yet  whatever  inconveniencies  may  ariie,  and  to  whalciv 
length  they  may  go.  Parliament  and  not  this  Court  nmft  hr 
applied  to  for  a  remedy,   '^convenience  arifing  from  the  op^ 
ration  of  an  a6l  of  Parliament  can  be  no  gn>un4  of  4jgiiniait 
in  a  Court  of  Law ;  and  even  if  it  were,  iUU  I  ihoidd  mtf^lir 
no  doubt  that  it  was  the  intention  of  the  Legjilaturie  to  mif^ 
bank  notes  aiegal  payment  only  in  certain  cafes  by  thfi  €9- 
preffed,  and  that  in  aU  other  cafes  they  fhould  remain  opeo  ihfi 
iame  footing  upon  which  they  ftood  before  dw  aA,  except  a^  tP 
the  exemption  from  arreft  which  they  ^ord  to  thcps^  ten- 
dering them  in  (layment.     The  8th  fe&ion  of  the  a^  srhyi 
has  been  treated  as  nugatory  in   the  argumeat»    however  ^ 
may  enaA  nothing  new,    ftill   appears  to  iqjs  piwgoant  vith 
the  intentions   of   Parliament,    and    to    fpesk    lovdly    the 
re&lution  not  to  alter  the  chara£ler  of  bonk  notes   but  io 
thofe  cafes  which  are  fpecially  provided  for*     Without  how- 
ever referring  to  any  of  thofe  f|)ecific  claufes»  and  arguing  from 
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them  as  to  the  intent  of  the  Legiilature,  I  ffaould  be  clearly  of 
opinion  that  the  prefent^Plaintiff  is  entitled  to  our  judgment  in 
his  favour. 

Heath  J.  I  am  of  the  fame  opinion.  The  queftion  for  us  to 
decide  is,  Whether  a  tender  in  bank  notes  is  a  good  legal  ten- 
der? Now  the  37  Geo,  3.  c.  45.  appears  to  me  to  negative  that 
queftion ;  for  the  feveral  provifions  of  the  a6i  making  diem  a 
good  legal  tender  in  certain  excepted  cafes  excludes  the  idea  of 
their  being  fo  generally  in  cafes  not  provided  for  by  the  a£l.  It 
has  been  argued  however  that  the  operation  of  the  a£l  will  in 
many  cafes  be  very  injurious,  unleis  we  determine  it  to  be  a  n^ 
ceflary  inference  &om  the  aft  that  bank  notes  were  intended  by 
the  Legiilature  to  be  put  upon  the  fAme  footing  as  cafli..  But 
whatever  inconveniences  may  arile,  the  Courts  of  Law  cannot 
apply  a  remedy.  I  think  indeed  the  L^flature  a6ied  wifely^ 
having  the  recent  example  of  France  before  their  eyes,  to  avoid 
making  bank  notes  a  legal  tender;  for  in  France  we  know  that 
l^flative.  provifions  of  that  kind  in  favour  of  paper  currency 
only  tended  to  depreciate  the  paper  it.  was  defigned  to  protect, 
and  were  ultimately  repealed  as  injurious  in  their  nature. 

RooKE  J.     I  am  of  the  fame  opinion. 

Chambre  J.  This  cafe  spears  to  me  almoft  too  plain  for 
argument.  It  has  been  thought  that  the  0>urts  went  a  great 
^ay  in  holding  a  tender  in  bank  notes  to  be  a  good  tender,  if 
not  obje£led  to  at  the  time  (a).  Certainly  that  was  an  innova- 
tion ;  though  perhaps  a  beneficial  one.  But  the  a6):,  upon  which 
the  prefent  queftion  arifes  affords  nothing  but  argum^its  againft 
the  inference  attempted  to  be  drawn  from  it.  Surely  the  obfer- 
TBtion  that  in  fome  reQ)e£ls  the  Legiflature  have  put  bank  notes 
•on  a  more  favourable  footing  than  cafh,  leads  to  a  conclufion 
dire6ily  contrary  to  that  which  it  was  intended  to  fupport.  If 
the  Legiflature  have  not  gone  far  enough,  it  is  for  them,  not  for 
uli  to  remedy  the  defeat.  Indeed,  by  making  bank  notes  a  good 
tender  in  certain  cafes  fpecifically  provided  for,  they  appear  to 
me  to  have  negatived  the  coilftru£Uon  we  are  now  defired  to  put 
upon  the  a£l. 

Pq/iea  to  the  Plainti£&. 
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(a)  Sac  9Fnght  v.  -»*«/,  3  Ttrm  Ref.  554. 
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jVrt;.  19th.  Huntley  t\  Luscombb. 

Service  of  a  de-  T^iiis  T^as  an  a6lion  on  the  cafe  againft  the  Defendant  as  keeper 

rf'iJfefommul^  o^*^  g^^^  «*  PortfmoiUk  for  not  delivering  to  the  Plaintii^ 

ment  on  the  who  ftood  Committed  and  detained  in  his  cuftody,  "  under  and 

forb  n^otlu^^^^^  ^y  ^*^^  ^^  ^  certain  warrant  or  certain  warranto  of  commit- 

eienttofupport  mcnt  and  detainer  for  a  certain  fuppofed  criminal  matter  not 

the\^!^ier'for"^  t>^^"g  ^  W  ^^  trerfon,"  &  truG  copy  of  the  warrant  of  commit- 

thc  penalty  in-      mcnt. 

unde^fthJ  habiai  l^^e  caufc  was  tried  before  Thomp/m  Baron,  at  the  laft  Spring 
corpus  sdk,  fdr  Affizcs  at  Wifichefler^  when  it  appeared  that  the  Defendant  was 
theco^py  toihe  ^^  cuftody  under  a  warrant  of  commitment,  granted  by  t^ojnf* 
prifoner  within  ticcs  in  coufequence  of  a  return  of  nulla  botia  to  a  prc^ous  war- 
the  demand  '^^^  ^^  diftr^  to  le\'y  a  penalty  of  20/.  recovered  ogainft  the 
msdctf  the  Plaintiff  for  an  offence  againft  the  excife  laws.  The  warrant  of 
were'in  Se  pri-  Commitment  authorifed  the  officers  to  whom  it  was  dii*eded  '^to 
fo^'  .^""''*  ^<^  and  arreft  the  body  of  the  fold  H.  Huntley  (the  Plaintiff), 
mitmetii  in  exe-  and  forthwith  to  carr}'  the  fame  to  the  gaol  or  prifbn  of  and  for 
cuiion  for  a  pe-  ^q  borougli  or  place  where  they  fliould  take  and  arreft  thefamci 
tiou  before  •  and  the  fame, 'together  with  a  duplicate  of  the  wariunt  there  to 
inagiftrate  for  an  deliver  into  the  cuftody  of  the  gaoler  or  keeper  of  tlie  faid  gaol 
the  Exdie  Laws,  or  prifon  ofaud  for  the  faid  borough  or  place,  there  to  remain 
be  a  commit-  j^  f^fg  cuftody  Until  flie  fliould  fatisfy  and  pay  the  fum  of  2of. 
criminal  mat-  •  by  the  faid  juftices  adjudged  againft  her  on  an  information  cs- 
'Vcll'iCons  of  Ihe  ^^^^^^^  againft  her  by  J.  P.  as  well  on  behalf  of  His  Maj^as 
habeas  corpus  of  himfclf  for  a  Certain  offence  committed  by  the  (aid  //.  ift»^ 
rhlia°prifiner""  %  ^ainft  the  laws  and  ftatutes  of  excife,  whereof  Ihe  flood 
t » an  aaion  convi6led."  At  Uie  trial  it  was  proved  that  one  of  the  perfcn* 
er'fof  nVdS-  ^^^  ^^  confuicment  in  the  prifon,  on  the  part  of  the  JPIaintf, 
vering  a  copy,  "fervcd  the  turnkey  on  the  25th  of  November  with  a  notice  direftrf 
tlme"affer*de!*"  to  the  Defendant  of  a  demand  of  a  copy  of  the  WBrrant,  and 
mund  made?  that  on  the  27th  the  turnkey  delivered  to  the  Plaintiff  a  copy  of 
.  the  warrant  indorfed  by  the  Defendant;  whereas  by  the  3 1  Car.  2. 
f.  2.  /.  5.  fuch  copy  is  required  to  be  delivered  wiliiin  fix  houn 
after  the  demand.  Tlie  Defendant  was  refident  in  a  houfe^  tie 
door  of  which  opened  into  the  prifon  yavd. 

It  was  obje£led  on  behalf  of  the  Defendant,  in  the  early  part  of 

the  trial}  that  the  notice  of  u  demand  of  a  copy  having  pqly  been 

>  ferved 


'Z 

HUNTLET 


IK  THE  Forty-second  Year  of  GEORGfi  III.     '  v      53! 

fcrved  on  the  turnkey,  there  was  no  evide»cc  as  to  the  time  at  180I. " 
which  it  eame  to  the  Defendant's  hands.  Tlie  learned  Judge 
over-ruled  the  obje6lion,  but  faid  he  would  referve  it  for  the  De- 
fendant's counfel,  in 'cafe  they  (hould  he  inclined  to  move  the  twiooMBB. 
point.  Afterwards  it  was  obje6ied  that  the  commitment  under 
which  the  Plaintiff  had  been  detained  being  only  for  the  non- 
payment of  a  penalty,  was  to  be  c6nfiderecf  as  a  commitment 
in  execution  in  a  civil  matter,  in  which  cale  the  3 1  Car.  2.  c.  2* 
Jl  5.  upon  which  the'afl  ion  was  founded  ^ould  not  apply.  tJpdh 
this  point  the  learned  Judge  noiifuited  the  Plaintiff,  with  liberty 
to  move  that  the  nonfiiit  might  be  fet  afide,  if  this  Court  (houl  J 
be  of  a  different  opinion. 

Accordingly  a  rule  Ni/i  for  diat  purpi)fe  having  been  obtain-  ., 

ed  in  the  courfe  of  laft  Eajier  Term,      ' 

Lens  Serjt.  fliewed  caiife  in  THnitij  Term  laft.  Two  objec- 
tions arife  in  tliis  cafe,  firft,  that  the  offence  for  which  the  Plain- 
tiff was  committed  was  not  a  crihiinal  or  fuppofed  criminal  mat- 
ter ;  and  fecondlj',  that  he  was  committed  in  execution.  The 
preamble  of  the  3 1  Car.  2.  c.  2.  recites  that  great  delays  had 
been  ufed  by  flierifls,  S^c.  to  whofe  cuftody  any  of  the  King's 

.  fubjc6ls  had  been  committed  for  criminal  or  fuppofed  criminal 
matters,'  in  making  refiirtis  of  writs  of  habeas  corpus  to  them 
dirc6led ;  and  then  proceeds  to  make  fevcral  protifions  for  the 
relief  of  the  fubjeft  in  tliat  reQ^e^l.  Now  one  of  the  liioails 
offered  to  the  party  iu  cuftody  for  procuring  that  eafe  which  is 
the  objeA  of  the  ftatute  is  the  enabling  him  to  demand  a  copy 
of  the  warrant  under  which  he  is  committed,  and  punifhing 
the  gaoler  who  neglefts  to  grant  it  within  a  given  tiine^  But 
not  only  the  previous  provifions  with  re{pe£l  to  the  granting  a 
return  of  the  habeas  corpus^  but  alio  this  mode  of  obtaining 
information  of  the  offence  for  which  the  party  ia  detained, 
have  reference  to  the  words  in  the  preamble,  "  any  of  t^e  King's 
fubje6b  committed  for  criminal  or  fuppofed  criminal  matters.'* 
And  the  third  feftion  ufes  the  words  "  committed  for  any 
crime:"  and  the  fifth  fo^lion,  which  authoriies  prifbners  to  dc- 

'  mand  a  copy  of  the  warrant,  for  the  purpofe  of  enabling  tliem 
to  obtain  their  habeas  corpus^  muft  certainly  be  confined  to  thoie 
perfons  wlio  are  entitled  to  an  Jiabeas  corpus  under  tlie  third 
fe6lion.  Indeed,  the  Plaintiff  in  this  declaration  has  alleged 
that  he  was  committed  for  a  fuppofed  criminal  matter ;  nnlefs 
therefore  that  allegation  be  frpported  by  the  evidence,  the  Plain- 
er m  2  tflf 
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tiff  muft  fail.  But  the  commitment  is  only  for  non-payment  of 
a  penalty  of  20I.  incurred  by  a  breach  of  the  excife  laws,  which 
muft  be  confidered  as  a  civil  matter.  All  fuits  in  the  Exdie- 
quer  for  penalties  of  this  nature,  tliough  in  the  name  of  die 
King,  are  confidered  as  civil  fuits ;  for  the  Court  of  Exchequer 
is  not  a  criminal  court  (a).  There  can  be  no  doubt  that  if  the 
5th  feftion  is  to  be  conne6led  with  the  3d  fe£tion,  this  aAioa 
cannot  be  maintained.  For  the  3d  fe6lion  exprefely  excepts 
from  its  provifions  "  perfons  convi6l  or  in  execution  by  legal 
procefe;"  under  which  exception  the  prcfent  Plaintiff  fidk:  and 
that  the  3d  and  5th  fe£lions  are  to  be  conne6led  appears  evi- 
dent, bccaufe  the  former  having  dire£led  the  nature  of  the  re- 
turns to  writs  of  habeas  carpus^  the  latter  enafls,  that  if  tht 
officers  negle^  to  make  the  returns  qfare/aidy  or  bring  the  body 
or  bodies  "  of  the  prifoner  or  prifbners,"  that  is,  the  prifbnen 
provided  for  in  the  3d  fe6lion,  they  fhall  be  punilhed.  So  at 
the  end  of  the  5th  fe6lion  the  penalties  are  given  to  *'  the  pri- 
foner or  party  grieved ;"  that  is,  the  prifoner  or  party  againft 
whom  the  officers  have  offisnded  by  omitting  to  comply  with  the 
dire^lions  of  the  3d  (e^lion. 

Shepherd  Serjt  in  fupport  of  the  rule.  The  5th  ie£Uon  of  llie 
habeas  corpus  a6l  extends  not  only  to  thofe  ivrits  oi  habeas  corpus 
which  are  given  by  that  a£l,  but  to  all  other  writs  of  habeas  corpus 
at  conunon  law ;  now  although  a  perfon  in  execution  be  not  en- 


{d)  The  Attorney  General  v.  John  j?#tt>- 
matu  Sittings  at  Wefiminfier^  CTam  Syre 
Ch.  B.  l6th  Jan,  1 79 1. 

Upon  the  trial  of  an  information  againft 
the  I)efendant  for  keeping  fali'e  weights, 
and  for  offering  to  corrupt  an  officer,  the 
Defendant*!  counfel  called  a  witnefs  to  cha- 
ra£^er.  The  eviUence  being  objected  to 
hy  the  Court, 

Plttmer  for  the  Defendant  urged,  that  it 
was  admi(Iible  as  tending  to  fliew  that  the 
Defendant  was  incapable  of  the  crime  im- 
mited  to  him.  He  (aid  thit  fuch  evidence 
nad  been  received  on  the  Oxford  Circuit  in 
an  adion  upon  the  ftatute  for  cheating  at 
play,  imputing  a  general  fraud ;  and  that 
he  believed  it  had  alfo  been  received  in  a 
revenue  profecution  in  the  Exchequer, 
either  for  forging  or  makiag  ufe  of  9.  falfe 
ftamp. 

Nrwnbam  etntru  iofifted  that  fuch  evi- 
d^ee  had  never  been  received  in  any  penal 


adion,  and  that  the  information  vn%  not  a 
criminal  proceeding,  for  that  Lord  Oad 
Baron  Far  her  had  often  faid\hat  the  Cowt 
of  Exchequer  had  no  criminal  jurifdifii>a. 
Eyrc  Ch.B.  T  cannot  admit  this  evi- 
dence in  a  civil  fuit.  The  offence  impottd 
by  the  information  is  not  in  the  fhape  of  t 
crime.  It  would  be  contrary  to  the  trse 
line  of  diiHn^lion  to  adnait  it,  which  is  tfavi 
that  in  a  direct  profecution  for  a  crime,  fadi 
evidence  is  admifChle,  but  where  the  profe- 
cution is  not  diredily  for  the  crime  bot  fv 
the  penalty,  as  in  this  information,  ft  b  aA 
If  evidence  to  chara£(er  were  >dmiffibkii 
fuch  a  cafe  zz  this,  it  would  be  necefliiy  W 
try  chamber  in  every  charge  of  firaud  inos 
the  Excife  and  Cuftom-Hmtfe  Laws,  ilw 
Defendant  may  move  the  Court  upon  fkt 
ground  of  evidence  having  been  lejeM 
which  ought  to  ha\'e  been  received,  tat  I 
am  of  opinioa  that  the  ftYideiice  ofoedii 
not  adnuffible. 
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titled  to  an  habeas  corpus  under  the  new  juri((li£lion  created  by        1 80 1 . 
the  3d  fe£Uon  of  that  a£l,  yet  he  is  clearly  entitled  to  an  habeas 
carpus  at  common  law.     But  if  the  provifions  of  the  habeas  cjrpus 
a6l  are  extended  only  to  fuch  writs  of  habeas  corpus  as  are  grant-     Luscomi 
ed  under  the  dire6iions  of  that  a£l,  all  other  writs  of  habeas  carpus 
might  in  vain  be  iflued  by  tlie  courts,  fince  the  penalties  im- 
pofed  by  the  a6l  for  difbbedience  would  not  in  fuch  cafes  aire6l 
the  officers  to  whom  they  were  dire6led.     Indeed,  it  is  clear 
from  the  a6l  itfeU  that  the  ^th  feftion  was  intended  in  fome 
cafes  to  extend  further  than  die  3d  fe£iion ;  for  the  2d  fe6lion, 
which  dire6is  officers  to  make  returns  of  writs  of  habeas  corpus 
dire6led  to  the^i,  extends  to  all  commitments  except  thofe  in 
which  trealbn  or  felony  is  plauily  exprpfled  in  the  warrant,  and 
'the  5th  fe6lion  impofcs  a  penalty  upon  officers  negle6ling  or  re- 
fuiing  to  make  <<  the  returns  aforefaid/'  which  muft  extend  to 
the  returns  mentioned  in  the  2d  fe6Uon.     It  may  be  obferved 
that  the  3d  ie£lion  feems  to  ftand  by  itielf :  whereas  the  other 
parts,  of  the  a£i  extend  to  all  commitments  except  thofe  in  which 
treaibn  or  felony  is  exprefled  in  the  warrant.     No  evil  can  well 
arife  from  the  conftru^ion  contended  for  on  the  part  of  the 
Plaintifi^  whereas  great  danger  may  enfue  from  a  contrary  con- 
ilru£lion ;  for  a  prifbner  who  gets  a  copy  of  his  commitment 
does  not  of  courfe  obtain  his  difchargc,  but  only  where  he  is 
committed  improperly ;  whereas  to  hold  that  a  prifoner  in  exe- 
cution is  not  entitled  to  a  copy  of  his  commitment,  will  fuggeit 
an  effe6lual  mode  of  preventing  every  prifoner  from  obtaining 
bis  diicharge  from  any  commitment,  however  illegal,  as  for*in- 
ftance,  a  commitment  for  fix  months,  where  the  law  only  autho- 
rifos  a  commitment  tor  three  months ;  becaufe  if  the  commitment 
he  but  framed  in  the  ihape  of  a  commitment  in  execution,  the 
party  committed  not  being  able  to  procure  a  copy  of  his  conmiit- 
ment  will  not  be  able  to  alk  for  that  relief  to  which  he  is  enti- 
tled.    With  refped  to  the  queftion,  whether  the  oflFence  for 
.  which  the  Plaintiff  was  committed  is  to  be  confidered  as  crimi- 
nal matter,  it  feems  clear  from  the  nature  of  the  proceeding  that 
•  it  muft  be  fo  confidered.    The  ftatute  of  35  Geo.  3.  r.  1 13.  /  7. 
impofes  a  penal^  for  the  particular  breach  of  the  Excife  Laws 
.  of  which  the  prdent  Plaintiff  was  guilty,  and  ena£U  that  it  may 
be  recoivered  by  a£Uon  of  debt  or  information.     Now  although 
.  it  might  have  been  contended,  if  the  a6Uon  of  debt  had  been  re- 
Ibrted  to,  that  the  fubjed  matter  of  the  action  muft  be  confi- 

if  li{  J  dered 
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1 8oi.       derdd  to  be  of  a  civil  nature,  yet  as  the  penalty  haa  been  rcco- 

-' vered  by  information  before  a  jiifticc,  it  cannot  be  viewed  in 

u  Ni  LE V  ^j^y  otiier  light  than  as  a  proceeding  for  a  criminal  matter.  GiV- 
LuicuMBi.  ing  a  pecuniary  penalty  by  way  of  puniflimcnt  cannot  alter  Ae 
nature  of  the  offence. 

The  Coitrt  defired  the  cafe  might  ftand  over  until  this  Term, 
laying  it  was  of  great  importance,  and  they  Ihould  probablj 
confult  the  other  Judges  upon  the  point. 

Early  in  this  Term  Lord  JUvanley  Ch.  J.  obfcrved  that  the 
I  ft  objeftion  taken  at  the  trial,  which  appeared  upon  the  leaned 
Judge's  report,  had  not  been  fpoken  to  at  all,  and  defired  there 
might  be  a  further  argument  of  tlio  cafe  upon  that  point* 

Accordingly  on  this  day  Williams  Serjt.  on  the  part  of  the 
Dcfi^iidant  contended,  thj*  as  this  was  an  aftion  to  recover  a 
penalty,  the  Plaintiff  fhould  be  ftriftly  held  to  Ihew  that  the 
Defendant  had  committed  the  offence  on  which  tlie  penalty  at- 
tached ;  that  as  the  notice  of  a  demand  was  only  lerved  on  the 
turnkey,  it  did  not  appear  that  it  ever  came  to  the  hands  of  the 
Defendant,  and  that  it  clearly  appeared  fi-omthe  conduA  of  the 
Defendant  that  he  had  no  intention  to  withhold  a  copy  of  the 
warrant,  fince  he  aAually  delivered  one  the  next  day  but  one 
after  the  demand  made. 

Se/l  Serjt.  contra  infifted  that  the  habeas  corpus  aft  was  not  to 
be  confidered  as  a  penal  ftatute,  but  on  the  contrary  a  highly  re- 
mc*dial  law;  that  thcprovifionin  queftion  was  framed  in  a  diiibnent 
manner  from  all  ffenal  provifions  whatfoever,  inafmuch  as  the  Le- 
giflature  in  cafe  of  the  death  of  the  offending  party  had  given  a 
right  of  a6lion  againft  his  executors  and  adminiftrntors ;  that  the 
title  of  the  ftatute  demonft  rated  the  intention  of  the  Legiflatureto 
make  it  a  remedial  law,  it  being  entitled  "An  aftfor  the  better  fe- 
curing  the  liberty  of  the  fubjeft,  and  for  prevention  of  imprifiui- 
ments  beyond  the  feas ;"  and  that  it  therefore  required  the  moft 
liberal  conftru6lion.  He  cited  the  words  of  the  5th  ie6Uon  of  the 
a6l,  "  that  if  any  oflicer  or  officers,  his  or  their  under-oflScer  or 
officers,  under-keeper  or  under-keepers,  or  deputy,  fliall  negleft 
or  refufe  to  make  the  returns  aforefaid  {viz.  the  returns  to  writs  rf 
habeas  corpus]^  or  to  bring  the  body  or  bodies  of  the  priibneror 
•  prifoners,  according  to  the  conunand  of  the  faid  writ,  within  the 
times  aforefaid,  or  upon  demand  made  by  the  prifbner  or  perfim 
in  his  behalf,  fliall  rdufe  to  deliver,  or  within  tlie  fpace  of  fix  hours 
after  demand  fliall  not  deliver  to  the  peiibn  fo  demanding  a  true 

II  copy 
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copy  of  the  warrant  or  wan*ants  of  commitment  ami  detainer  of       1 80 1- 

fuch  prifbner,  which  he  and  they  are  hereby  required  to  deliver      r— 

accordingly,  all  and  every  the  head  gaolers  and  keepers  of  fudi      HuNTter 

prifons  and  fuch  other  per/on  in  whoie  cuftody  the  prifoncr  fliall     Luscowic 

be  detained,  fhall  for  the  ift  offence  forfeit  to  the  prifoner  or 

party  grieved  the  fum  of  looi.,  and  for  the  2d  offence  the  fum 

of  200/.,  and  Ihall  and  is  hereby  made  incapable  to  hold  or  exe^ 

cute  his  (aid  office ;  tlie  ftid  penalties  to  be  recovered  by  the 

party  grieved,  his  executors  or  adminiftrators,  againft  fuch  of- 

i     fender,  his  executors  or  adminiftrators."     He  then  argued  that 

I     it  appeared  clearly  from  thefe  words  to  have  \)cen  the  intention 

J     of  die  Legiflature  that  in  cafe  of  de&ult  by  any  of  the  inferior 

officers,  the  head  gaoler  fhould  be  refponfible,  and  that  this 

agreed  with  the  general  principle  of  law  refpondeat  Jitperior : 

that  the  fame  intention  further  appeared  from  comparing  tlie 

.     above  feclion  of  the  aft  with  the  2d  ieftion,  which  direfts  "  that ' 

whenfoever  any  perfbn  or  pei-fbns  fliall  bring  any  habeas  corpus 

direfted  unto  any  flieriff  or  flieriff's  gaoler,  minifter,  ox  other 

perfon  whatfbever,  for  any  peribn  in  his  or  their  cullody,  and 

the  faid  writ  fliall  be  ferved  on  the  faid  officer,  or  left  at  the  gaol, 

that  the  (aid  officer  or  officers,  liis  or  their  under-officers,  under- 

keepers  or  deputies,  flijdl  within  three  days  make  return  of  fuch 

writ  and  bring  up  the  body ;"  for  that  if  the  gaoler  was  f iib- 

jefted  to  penalties  for  iicglefting  to  obey  a  writ  of  /labeas  corpus 

left  at  the  gaol,   the  probable  intention  of  the  Legiflature  was 

^    that  he  fliould  alfo  be  liable  for  n^Iefting  to  give  a  copy  of  the 

^    warrant  within  fix  hours  after  demand  made  upon  the  turnkey ; 

^    and  that  if  this  coilftruftion  were  not  to  prevail,  the  provifions     - 

'   might  be  defeated  by  the  principal  keeping  out  of  the  way.  * 

^ .       Lord  Alvanley  Ch.  J.     I   affent  to  the  argument  which 

^  lias  been   advanced  in  &your  of  the  Plaintifi^  fo  far  as  it  goes 

^   to  ftate  that  the  Tiabeas  corpus  aft  is  a  remedial  lav^ ;   and  that 

*    the  Judges  of  every  court  are  bound  to  enforce  its  provifions 

^  according  to  their  fpirit,  in  fiich  a  manner  as  moil  efleftually 

^  to  relieve  the  fubjeft  from  illegal  imprifbnment.     But  though 

^  it  be  a  remedial  kiw  fb  &f  as  it  refpe6l^  thdfb  perfbns  for  whofe 

■^  proteftion  it  was  framed,  it  is  grievous  in  its  penalties  with  refpeft 

9^  to  thofe  perfons  who  negleft  the  duties  thereby  impofed  upon 

e*  them*      It  is   remedial  quoad  fome  perfbns,  X>ut  it  is  penal 

c   quoad  others.     It  becomes  incumbent  upon  the  Court  ther^- 

e  fore  to  take  care  that  thofe  who  claim  the  benefit  of  this  aft 

K  have  ufed  due  diligence  on  their  own  part,  and  that  they  avail 
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i8oi,       thcmfelves  of  the  provifions  of  the  a&.  for  the  real  purpofe  d 
■■^      obtaining  the  rights  intended  to  be  fecured  to  them.     Thougb' 

uN^rLfT  ^^  ^^^  bound  to  look  with  jealous  eyes  at  all  Jhofe  who  maybe 
LuicoMUE.  fu^)c6lcd  of  having  wilfully  infiinged  the  provifions  of  this  aS, 
we  muft  ftill  take  care  that  no  pcrfbn  piakcs  ufe  of  fb  remedui 
a  law  for  the  purjiofe  of  loading  with  penalties  thofe  who,  if 
they  had  had  notice,  would  not  have  difobeycd  its  dire&ions.  If 
a  prifoner  therefore  be  dedrous  of  availing  hiiiiielf  of  that  pan 
of  the  ftatute  whicli  inflifls  a  penalty  on  the  gaoler  for  negled- 
ing  to  comply  with  his  demand  of  a  copy  of  his  warrant  of  conh 
mitment,  he  muft  fo  condu£i  himfelf  that  there  may  be  norcdbn 
to  fiifpeft  tliat  the  obje6l  of  his  demand  was  not  a  copy  of  the 
warrant,  but  an  opportunity  to  bring  an  a6lion.  The  queftioo 
then  in  this  cafe  is,  on  whom  ought  the  fervice  of  the  demand 
to  have  beeii  made  ?  I  admit  that  it  is  fufficient  if  the  fervice  be 
made  upon  the  pcrfon  who  lias  the  cuftody  of  the  prifoner;  sai 
that  if  the  principal  be  not  prefent  and  acceffible  to  the  prifoner, 
that  fervice  on  the  deputy  who  at  that  time  has  the  cnfto^rt 
the  prifoner  will  make  the  principal  anfwerable.  But  in  cod- 
ftruing  the  words,  "  officer  or  officers,  his  or  their  tinder-oScer 
or  undcr-officcrs,  under-keeper  or  under-keepers,  or  deputy,' 
may  we  not  imderftand  them  to  relate  to  the  principal  in  tk 
iirft  place,  and  if  he  be  not  prefent  then  to  any  other  pcHb 
who  in  his  abfence  Ihall  have  the  cuftody  of  the  gaol?  Can  « 
lu})p()fe  that  they  were  intended  to  extend  to  every  porter^ 
thi»  gatcB  of  the  prifon ?  or  can  we  fay  that  a  turnkey  is  tt 
under-keeper  within  the  true  meanuig  of  the  expreffioDs;  i 
being  ftated  that  the  gaoler  was  at  that  time  in  the  gai 
and  therefore  acceffible  to  all  the  prifoners?  The  cafedieE 
ftands  thus.  A  prifoner  about  fix  o'clock  in  the  evening 
puts  into  the  hands  of  an  ignorant  turnkey  notice  of  a  demand 
of  a  copy  of  the  warrant,  direfted  to  the  gaoler  ;  the  turnhj 
is  not  called  as  a  witnefs ;  it  does  not  appear  that  the  natnrr 
or  exigency  of  die  demand  was  explained  to  him,  poffiUyk 
could  not  read,  and  if  he  could  the  notice  does  not  expreS 
the  exigency  of  the  demand,  and  the  turnkey  was  not  at  tke 
time  the  keeper,  the  under-keeper,  or  the  deputy,  fincetbepris- 
cipal  was  amenable  to  the  notice.  But  was  the  notice  put  into 
the  hands  of  the  turnkey  for  the  purpofe  of  obtaining  that  whii 
was  the  obje6l  of  the  demand?  It  does  not  appear  oftenfibletk' 
the  Plaintiff  made  any  inquiry,  or  took  any  pains  that  the  bd- 
tice  ihould  come  to  the  hands  of  the  Defendant ;  yet  there  was  J 

door 
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door  to  the  Defendant's  houfe  which  opened  into  the  yard  of  the  1 80 1  • 
prijfbn,  and  if  it  had  been  intended  by  the  Plaintiff  that  the  de- 
mand fhould  be  literally  complied  with  by  a  4elivery  of  a  copy 
of  the  warrant  by  12  o'clock  at  night,  is  it  to  be  conceived  that  Loscomh. 
he  would  have  been  fo  jemifs  ?  If  indeed  he  had  been  informed 
at  the  door  that  the  Defendant  was  not  acceffible,  leaving  a  no- 
tice at  the  door  might  have  been  fufficient;  for  the  gaoler  is 
bound  to  have  Covtie  perfbn  to  anfwer  for  him:  but  I  cannot  think 
that  this  fervice  upon  a  common  turnkey  is  fuch  a  reaibnable 
and  proper  fervice  as  to  entitle  the  Plaintiff  to  maintxitn  an  a6iion 
which  freks  to  recover  a  heavy  penalty  denounced  by  the  Legif-. 
latui  c  againft  perfbns  wilfully  ncglej6iing  their  duty,  in  order  to 
facilitate  the  delivery  of  prifbners  from  ill^al  imprifonment. 
He  \vho  feeks  a  remedy  muft  do  his  part :  and  if  it  appear  to 
the  Court  that  Ids  obge^l  is  not  a  cc^y  of  the  warrant,  but  an 
action ;  or  if  by  his  condu6l  he  has  brought  the  Defendant  into 
a  fituation  in  which  he  would  not  have  been  placed  had  he  had 
rcafonable  notice,  I  cannot  think  that  the  efficacj'  of  the  ftatute 
will  be  done  away,  by  holding  that  the  Plaintiff  has  not  entitled 
himfelf  to  maintain  an  aflion  for  the  penalty  againft  a  perfon 
with  whom  he  has  fb  dealt.  Witliout  therefore  entering  into 
any  difcuffion  upon  the^  former  point,  I  am  of  opinion  that  the 
nonfuit  was  right 

Heath  J,  I  entirely  concur  in  opinion  with  my  Lord;  but 
as  this  is  a  matter  of  confequence,  and  reipe£ts  an  a£l  which  is 
dcfervedly  popular,  I  fliall  deliver  my  opinion  the  more  at 
large.  In  the  firft  place,  thei*efore,  though  I  admit  that  this 
is  a  remedial  ftatute,  (and  if  I  know  my  own  hearti  I  fhould 
be  the  laft  perfon  to  concur  in  any  decifion  tending  to  weaken 
this  aft,  which  was  made  to  fecure  the  liberty  of  the  fubje6l,)  yet 
I  confid^r  it  as  penal  with  refpcft  to  this  Defendant.  We  muft 
therefore  take  particular  care  that  its  prm-ifions  are  not  per- 
verted to  purpofes  of  iniquity  and  oppreffion.  The  governor 
of  the  gaol  being  prefent,  I  think  it  was  neceflary  that  the 
Plaintiff  or  fome  perfon  on  his  behalf  fhould  have  made  a  de- 
mand on  him ;  or  fhould  at  leaft'have  demanded  accefs  to  him. 
It  does  not  appear  but  that  if  any  perfbn  had  defired  to  fee 
the  governor,  he  might  have  done  fb.  Inftead  of  this  a 
notice  is  put  into  the  hands  of  the  turnkey,  without  any 
explanation  of  its  contents;  die  governor  being  at  that  time 
in  the  gaoL  I  agree  that  the  fecond  and  fifih  fe&ions  c^  the 
a6l  muft  receive  the  fame  inteipretatioiK    The  jreafimable  con- 

ftru£iion 
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1 80 1.        ftru£iioD  is,  that  if  the*  governor  be  prefent   there  is  then  no 
'         deputy  or  undcr-keeper  on  whom  the  fervice  can    be  made ; 
HuKTLKT      jjy^  y  ^g  governor  be  not  prcfent  then  the  deputy  may  be 
JuufcoMBB.     ferved;  and  if  the  deputy  have  no  deput}',  then  in  the  abfcnce 
of  the  deputy  fervice  may  be  made  on  the  turnkey,  or  may  be 
left  at  the  gaol,  for  it  is  the  duty  of  the  governor  to  leare 
fome  peribn  in  his  place.     The  rule  refpondeat  Juperior  onlj 
apidies  where  the  fuperior  is  abfent.     This  being  the  caA^  ac- 
.  cording  to  n;iy  apprehenfion  of  the  fccond  and  fifth  fe6lions  of 
the  a£l,  the  iervicc  of  the  notice  was  not   fufficient.      I  sm 
therefore  of  opinion  that  the  aAion  in  this  cafe  is  not  maintain- 
gble,  efpecially  as  there,  is  reafbn  to  believe  that  this  fervice  of 
the  notice  was  only  intended  as  a  Ihare  to  entrap  the  DefendanL 
RooKE  J.     I  fhould  be  as  imwilling  as  any  man  to  concur  in 
any  thing  injurious  to  the  rights  of  tlie  fubjeA.      The  habea 
corpus  is  a  very  wife  and  beneficial  ftatutc :  and   the  Judg» 
have  always  been  difpofed  to  put  fuch  a  conflru^on  upoo  it 
as  will  &vour  the  real  liberty  of  the  fubje6l.      But  we  mufi  be 
careful  that  thofe  a£ls  which  have  been  made  for  the  benefited 
the  iubje6i,  are  not  turned  into  engines   of  o^^reffion:  nor 
^muft  we,  under  the  idea  of  promoting  general  liberty,  widh 
hold  that  d^ree  of  &vour  from  individuals  which  is  c^ififioi 
with  the  fecurity  of  the  pubUc.     It   appears  to  me  thenfae 
that  gaolers  are  entitled  to  all  the  protc^ion  which  the  law  can 
afford  them  confiftenfly  with  the  liberty  of  the  lubje6L     By  the 
fifth  fe6iion  of  the  a6l  it  is  provided,  that  if  any  officer,  his 
under-officers,  under-keepers,  or  deputy,  fhall  neglefl  or  irfufc 
to  make  return  to  a  writ  of  habeas  corpus,  or  bring  up  the  bodj» 
as  dire£led  l>y  the  fecond  fe6Uon,  or  upon  demand  made  ihall 
refufe  or  n^leA  to  deliver  within  fix  hours    a   copy  of  the 
warrant  of  commitment,  the  head  gaolers   and   keepers,  aod 
fuch  other  perfbns  in  whofe  ctiftody  the  pnfbner  fliall  be  de- 
tained,   fhdl  be  liable   to    a  penalty.       Now    I    think  the 
true  conflru£Uon   of  this  latter  part  of  the    a£l   is,  that  it' 
the  gaoler  be  within  the  gaol   and  acceffible,    the  demaoil 
mufl  be  made  on  him ;  but  if  he  be  not  acceflible  it  mav  be 
\         n^ade  on  the  deputy.     At  any  rate,  however,  the  demand  fhoukf 
have  been  ferved  in  fuch  a  way  that  the  perfbn  to  whom  it 
was  delivered  fhould  underfland  its  nature,  and  fbme  pain^ 
fhould  have  been  taken  that  it  fhould  come  to  the  hands  of  die 
principaL    On  this  view  of  the  ftatutc,  an.d  of  the  circumflanccs 
of  this  cafe,  I  can  neither  reconcile  it  to  juftice  nor  to  a  love  of  li- 
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berty  to  hold  that  the  Defendant  in  this  adlion  is  liable  to  the 
penalty.  Such  a  doArine  would  be  foimded  on  no  principle 
but  that  of  oppreflion.  In  this  cafe  I  fufpeft  that  the  notice 
was  delivered  for  tlie  exprcfs  purpofe  of  founding  an  a6Uon ; 
and  if  it  be  poffible  that  the  provifions  of  the  ftatute  fliould  be 
fo  perverted,  it  is  our  duty  to  take  care  that  fuch  a  perverfion 
Ihould  be  prevented. 

Cuambre  J.  I  entirely  concur  with  the  reft  of  the  Court  in 
the  conftruftion  which  has  been  put  upon  tfeis  ftatute,  and  I 
have  little  to  add  to  what  has  already  been  faid.  There  is  no 
doubt  that  this  a6l  is  to  be  coniidered  as  a  remedial  a6i,  and 
indeed  the  moft  highly  remedial  &&.  which  ftands  upon  the 
ftatute  book.  But  the  moft  remedial  a6l  may  contain  penal 
claufes*;  and  if  the  argument  which  has  been  urged  on  the  part 
of  the  Plaintiff*  were  found,  thisadt  would  be  moft  oppreffive  in 
its  confequences ;  fince  it  might  fubje£l  a  peribn  to  heavy  penal- 
tics,  and  perhaps  to  an  incapacity  to  hold  his  office^  though  he 
miglit  be  as  innocent  as  any  man  living.  It  is  true  that  the  di& 
ability  to  hold  the  office  is  not  incurred  upon  the  firft  convi Aion  ; 
but  the  firft  convi£iion  is  one  ftep  towards  it,  and  if  a  perfbn  may 
innocently  become  liable  to  a  firft  convidlion,  he  may  in  theiame 
mamier  become  liable  to  a  fecond.  This  ftatute  therdbre  is  highly 
penal  in  thefe  rcf[)e£is.  At  the  fame  time  we  muft  not  fritter 
away  the  fidutary  provifions  of  the  a6t  by  too  liberal  a  con-* 
ftru£iion»  The  words  o£  the  ftatute  *^  officer  or  officers,  his 
or  their  under-officer  or  under-officers,  under-keeper  or  under- 
keepers,  or  deputy,"  are  all  deicriptive  of  the  peribns  having 
the  a6lualcuftody  of  thepriibner  at  the  time,  and  if  there  were 
any  doubt  upon  this  point,  I  think  that  the  condufion  of  the 
claufe  which  fubje6U  ^^thc  head  gaolers  and  keepers  of  fuch  pri* 
fons,  a7id  fuch  otJier  perfon  in  tohofe  cu/iodjf  the  prif oner  Jhall  he 
detained^\a)  to  the  penalties,  would  operate  ftrongly  to  explain 
ithat  doubt.  Whatever  the  views  of  the  Plaintiff  may  have 
been  in  bringing  this  a6iion,  ihe  has  certainly  not  proved  her  caft 
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{a)  ft  may  be  oMenred,  hovrever,  that 
^he  npreflion  ••  other  perfon  having  pri  • 
**  rollers  in  hb  cuftody,"  b  ufed  in  the 
lecood  lection  to  denote  the  fuperior  officer 
of  the  prifon,  in  contradi(lio6tion  to  his 
under  officers :  it  Ihoukl  feem  therefore 
-that  when  the  fifth  fed  ion  provides  that  in 
£afe  of  any  default  either  of  the  fuperior  or 
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inferior  offictrs,  *  the  Imi  gaolers  and 
keepea,  and  fuch  other  perfons  in  whoft 
cuiludy  the  prifoner  (hall  be  detained,** 
fluU  be  liable  to  the  penalty,  it  mua  bt 
conftrued  to  impofe  (he  penalty  upon  tho 
fuperior  officers  of  the  prifon  only,  aid  not 
on  the  peifon  in  whofe  adual  cuftody  tb« 
prUbuer  may  be  at  the  time. 
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1 8oi*        as  iatisfa^lorily  as  ibe  might  ^ave  done ;  (he  has  been  lemiis  in 

■'  not  calling  the  turnkey  to  fliew  at  what  time  the  notioe  came  to 

HuKTLiT      ^YiQ  hands  of  the  Defendant.  Service  on  a  turnkey  may  be  good 

LufcoMBi.     for  many  purpofes,  but  we  muft  look  to  the  nature  of  the  pre- 

ient  demand  in  order  to  decide  whether  it  be  good  or  not  id 

this  particular  cafe.    It  is  the  duty  of  a  turnkey  to  take  eve  of 

the  door;  could  he  therefore  have  complied  with  this  demand? 

If  then  die  demand  never  came  to  the  hands  of  the  princ^ 

where  is  the  juftice  and  where  is  the  advantage  to  the  public  m 

fubje&ing  him  to  the  penalty  for  non-compliance  with  the  d^ 

mand  ?     Upon  the  whole,  I  am  perfe£lly  (atisfied  with  the  cot- 

ftru6iion  which  has  been  put  upon  this  A£l  of  Parliament 

Role  diicfaargei 
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A,  being  indebt-  ''Phis  was  an  a£lion  for  money  had  and  received. 
iJjSLd  iJTc.  to'*  At  the  trial  before  Lord  JlvaiUey  Ch.  J.  at  the  GuiUUl 

imd  him  that  Sittings  after  laft  Term^  it  appeared  that  the  Haintiff*!  do 
foToL^r'r***  being  indebted  to  him  in  the  fum  of  yoot  and  bring  pidfe 
▼ided  A.  would  for  payment,  reprefented  his  fituation  to  the  Defendant,  ind 
duJTthereftom"  f^Ucd  to  him  for  the  loan  of  700/. ;  the  Defendant  anfmwd 
So/,  due  from  B,  that  lic  would  have  nothing  to  do  with  the  Plaintifi^  for  that  the 
ftock^oUbing  Plaintiff*  was  already  in  his  debt  upon  ftock-jobbing  tnnb^ 
tranfaaions.  Ac-  (jons  to  the  amount  of  80/.  which  he  had  refufed  to  pay;  te 
vanced62cAaiid  that  he,  the  Defendant,  would  lend  the  Plaintiff's  ion  the  mo* 
^' 8«jf  Wrna^  ney  if  he  would  allow  him  to  deduft  the  80/.  which  his  father 
for  700/.  A,  owed;  that  the  Plaintiff's  fon  acceded  to  this  ofier,  andaoooid- 
**"  ^^  620/  ^8^y  received  620/.  from  the  Defendant,  and  gave  the  htw 
who  gave  him  a  his  promiilbry  note  for  700/.  and  lodged  with  him  the  lakd 
wSkToS''*'*  ahoufe  as  a  collateral  fecurity;  that  the  Haintiff's  fon  repsi 
The  prozniflTory  his  &ther  620L  and  that  his  father  refolving  that  the  DefendsK 
fW«i  by  !ibe.  ^ould  ilot  retain  the  80^  gave  his  fon  credit  in  account  fiwr  ik 
ing  paid  when  80/.  which  he  had  paid  to  the  Defendant,  and  confideredtk 
ara'ak)i7gfnft  debt  between  his  fon  and  himfelf  fiitisfied ;  the  note  for  70^ 
C.  to  recover  being  paid  when  due  and  the  leafe  reftored  to  the  fon,  the  pre- 
had  Midrcceivcd  fe^^t  Plaintiff  commenced  this  a£Uon  to  recover  the  So/,  wtai 
^  E'  ^  '^  "^*-  the  Defendant,  in  order  to  repay  himfelf  a  debt  founded  <* 

Iield  that  JB, 
could  not  main- 
tain the  adioD|but  that  k  muft  be  brought  by  A.  if  by  any  one. 
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an  illegal  conlideration,  had  c[edu6led  from  the  700/.  advanced        r8oo. 
to  his  fon.     A  verdi£l  was  taken  for  the  Plaintiff,  referving      ' 
liberty  to  the  Defendant  to  move  the  Court  that  tliis  verdift        ^"^^^ 
fliould  befet  afide  and  a  nonfuit  entered.  Dakul. 

Accordingly  a  rulq.^^  having  been  obtamed  for  that  purpofe, 

Be/l  Seijt.  now  ifaewed  cau(e^  and  contended  that  it  appeared 
clearly  from  the  evidence  that  the  Defendant  had  obtained  mo- 
ney without  confideration  which  he  had  no  right  to  retain,  but  , 
that  the  only  queilion  was,  who  ought  to  have  brought  tlie  ac- 
tion ?  that  the  Plaintiff's  ion  having  received  credit  ill  account 
for  the  amount  of  the  ium  retained,  bad  no  caufe  to  complain^ 
and  that  he  therefore  could  not  be  entitled  to  any  aflion  againft 
the  Defendant;  but  that  the  father,  who  was  the  only  lofbr  by 
the  tranfa6Uon,  had  clearly  a  right  to  maintain  this  a6lion,  the 
objeA  of  which  was  to  recover  diat  fum  of  money  from  the  De- 
fendant which  he  unjufUy  retained^  and  which  the  Plaintiff 
ought  to  receive. 

Shepherd  and  BayUy  Seijts.  infifted  that  as  the  money  which 
had  been  received  by  the  Defendant  was  neither  paid  by.  the 
Plaintiff  nor  with  his  money,  he  could  not  be  entitled  to  main- 
tain this  a£iion ;  and  that  any  tranfa£tion  between  the  Plaintiff 
and  his  fon  to  which  the  Defendant  was  no  party  could  not  vary 
the  cafe. 

Lord  Alvanley  Ch.  J.  This  is  not  money  had  and  received 
to  the  ufe  of  the  father.  The  fon  has  thought  fit  to  pay  a  ium  of 
money  to  the  Defbndant,  but  there  was  no  trania£Uon  between 
the  Defendant  and  the  &ther.  There  was  no  undertaking 
either  expreis  or  implied  on  the  part  of  the  Defendant  to  repay 
this  money  to  the  Plaintiff;  and  the  Plaintiff's  fbnj  if  any  onei 
ongbt  to  have  brought  the  aAion. 

HsATH  J.  I  think  there  can  be  no  doubt  on  the  queflion* 
It  Was  the  policy  of  the  common  law  to  forbid  the  transfer  of 
rights  of  a6lion.  If  this  were  not  forbidden  men  would  oflen 
pay  the  debts  of  others  and  bring  a6Uon8  upon  them  to  the  groat 
increaie  of  litigation. 

RooKfi  and  Cham Blus  Js.  w»^  of  the  fame  opinion. 

Rule  abfblute. 
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Nov. loth.     Roe  ex  dim.  Pellatt  and  Others  v.  Ferrars,  ClerL 

?n£'***df**^      '^ruis  cjc6lmeiit  was  tried  before  HeatkJ.  at  the  I^erU  Surrey 
tor  of  z>.  for  .40  Affiizcs,- and  a  verdicl  found  for  the  PlaintiiF  as  to  certain 

yem  at  1  cer-     ]ands  Called  The  Sharps,  fituate  ip  the  parifli  of  BeddingtorL  fub- 

tain  rent;  in  the  .    _  .    .  -^  .*        1      -r^i   .      .**? 

leaift  the  rcaor,  je6t  to  the  opmion  of  the  Court,  whether  the  PlaintiiPs  right  of 
■iter  covenant-    recovery  in  this  aftion  was  not  barred  by  the  ftatute  of  limitations. 

ing  for  payment  __,      1    >*»  ^  1       «^   •      •  «•      1  11        *•     « 

of  the  rent,  fur-       The  leflors  of  the  Plaintiff,  who  were  lords  of  the  manor  of 
^*5*'h"**ti***    Bfddingfon,  fought  to  recover  thefe  lands  as  parcel  of  the  manor, 
of  oati  of  the      and  the  Defendant  who  was  re6lor  of  the  parifli  of  Beddingtm^ 
Efc'a^o^rli-^*  difputed  their  title,  claiming  them  as  parcel  of  thereaorial glebe, 
tained  a  provifo    The  lords  of  the  manor  of  Deddington  had  the  right  of  pyefenti- 
^e'STJwt"     ^^^^  ^^  ^^^  reftorj-;  and  were  alfo  entided  to  a  portion  of  tie 
fhouM  be  in  ar-   tithes.  At  various  times  there  had  been  a  mutual  interchange  af 
his  hein  iv.      ^^"^s  and  tithcs  between  the  lords  of  the  mancH"  and  the  reAors» 
ihould  be  diC-      which  had  given  rife  to  much  confufion  concerning  their  re^- 
iS^^^ht*      ^^^'^  *'%*^*«-    To  prove  poffeffion  in  the  leflbra  of  tlje  Plaintiff  1 
•^ns  in  the  re-  deed  was  produced,  dated  on  the  1 8th  of  November  1703  by 
!S*ronduVi?*'  ^hich  the  then  lords  of  the  manor  tkmifcd  to  one  Richard  Bd- 
with  a  covenant  dall^  parfoii  of  Beddingtoti,  the  lands  in  queftion  (among  others) 
7.  kthuthe      for  40  years,  "  yielding  and  paying  therefore  yearly  during  the 
reaor  ihouW      faxl  term,  the  fum  of  forty-three  (hillings  and  fburpence,  mi 
thi^lildrunder    ^o  P^f^^S  ^^^^  delivering  yearly  during  the  find  term  at  the 
the  covenants,     bam-ddor,  in  the  yard  of  the  manfion-hoiife,  all  the  tithe  ftrav 
■grveiiicnts  con-  hotli  of  wheat  and  rye  coming  and  growing  within  the  parifli  of 
£*f*^  Aft**  h    J^^f^^on^  and  alfo  7  quarters  of  wheat,  4  quarters  of  rye,  and 
ezpiratiofi  of  the  3^  quarters  of  barley.**    The  deed  then  went  on,  "  and  the  fiiid 
^^'^id  -'^'^''^''^  ^''^^^'^^  for  himfelf,  his  executors,  «Jr.  doth  covenant, 
the  land,  but       promife,  and  grant  to  and  with  the  faid  Sir  J.  J.  Sfc.  (the  lords  of 
with»>eld  the       ^j^^  manor),  their  heirs,  S^c.  that  he  the  faid  Bichard  Reddall  fliafl 

rent  tor  mors  '  '  /»i 

than  so  yean,     not  only  well  and  truly  paj^  or  caule  to  be  paid  from  time  to 

«i*tbe*faineunf'  ^^"^^^^  ^°^  ^^  ^^'^  times  during  the  continuance  of  this  preicnt  de- 
continuing  to  mife  unto  the  faid  Sir  J*  J.  ^e,  their  heirs,  Sfc.  the  laid  yearly 
Swuland***  rent  of  forty-three  fliilliiigs  and  fourpence  at  the  faid  manfion- 
fome  confufion    houfc,  but  alfo  ftiall  and  will  deliver  the  faid  tithe  ftraw,  to- 

exifting  as  to  the 
refpeAive  rights 

of  the  reftor  and  the  heirs  of  J,  S,  i!ie  Utter  bcinc  porlioniPi  of  the  t*ihe<  of  the  partdi.     HcH  ifist  *« 
pofledion  of  f he  land  by  the  rector  wnt  not  adverte,  fo  as  to  let  in  the  oi^eratiuiiof  the  Aatute  ot  linsftaouRi- 
]f  the  Defendant  give  in  evidence  an  anlVvcr  in  Chancery  of  the  Plaintiff,  it  \riU  not  entitle  the  Ptuntif 
IP  avail  htmiclf  of  any  matters  coniaiiied  iu  fuch  adlwer  which  are  only  tlated  as  hearfaj.    Stmb, 

gethfT 
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gethcr  with  the  faid  wheat,  rye,  and  barley,  in  fuch  manner  and 
form  as  the  fame  ihall  grow  due  and  payable  by,  virtue  of  thefe 
prefents ;  and  further  ihe  iaid  Richard  Reddall  dotli  grant  unto 
the  faid  Sir  J.  J,  Sfc.  their  heirs,  4*c.  that  they  fliall  have  and 
Onjoy  all  the  tithe  oats  hereafter  to  be  arifing  or  growing  within 
the  faid  parifli  of  Beddington^  to  be  yearly  taken  by  the  faid 
Sir  J,  J.  Sfc,  their  lieiA,  Sfc.  during  the  faid  term  (except  the 
tithes  of  the  glebe  lands  and  portionary  hereby  demifed,  while 
it  is  in  the  laid  parfon's  own  occupation) ;  provided  always 
that  if  the  faid  yearly  rent  of  forty-three  fhillings  and  fourpence, 
or  any  part  tliereof,  ihall  be  behind  and  unpaid  by  the  fpace  of 
one-and-twenty  days,  next  after  any  of  the  feaft-days  on  which 
the  flime  ought  to  be  paid  as  aforeikid,  being  lawftilly  demandied, 
or  if  the  faid  com  or  ftraw  above-mentioned  be  not  well  and 
truly  delivered  in  manner  and  form  aforelaid,  within  14  days 
next  after  requeft  thereof  made  as  aforefiiid,  or  if  the  faid  ^r 
J.  J.  4'c.  their  heirs,  Sfc.  iliall  be  molefted  or  troubled  by  the  faid 
Richard  Reddall  or  his  afligns,  in  taking  or  enjoying  the  faid 
tithe-oats  by  thefe  prefents  mentioned  to  be  granted  as  aforefaid, 
that  then  and  from  thenceforth  it  fhalT  and  may  be  lawfifl  fgr 
the  faid  Sir  J.  J.  Sfc»  their  heirs,  SfC.  into  the  faid  demifed  pre- 
mifes,  with  all  and  fingular  their  appurtenances  to  re-enter,  knd 
the  fame  to  hJEive  again  as  in  their  former  eftate/'     ^t  the  con- 

-dufion  of  the  deed  there  was  a  covenant  by  the  lords  of  the 
manor,  that  ^^  tlie  faid  Richard  Reddall  and  his  afligns  fhall 
quietly  and  peaceably  enjoy -the  faid  demifed  prcmifcs,  paying 
the  yearly  rent,  and  under  the  covenants,  grants,  and  agree* 
ments  before  in  thefe  prefents  contained,  without  any  lawful  let 
or  interruption  of  them  the  faid  Sir  J.  J,  S^c.  their  heirs,  S^c. 
during  the  faid  term."  To  rebut  tliis  evidence,  ahdfhew  an  ad- 
verfe  pofieffion  the  Defendant  read  an  ahfwer  to  a  bill  in  equity 
of  a  late  date,  filed  by  himfelfagainft  the  lefTors  of  the  Plaintiff^ 
for  an  account  of  the  tithe  of  oats  which  he  then  claimed,  in 
which,  though  they  did  not  mention  the  deed  of  1703,  yet  they 
referred  to  a  fimilar  leafe  of  a  much  older  date,  and  ftated  that 
fuch  leafes  had  from  time  to  time  been  granted  to  the  rcdlors  by 
the  lords  of  the  manor,  and  that  about  1 753,  upon  fbm<2  difpute 
between  Sir  'N.  //.  Carcw  the  then  lord  of  the  manor  and  the  Re- 
verend JohnPryce^  then  incumbent  of  the  living  o{  Bedditigtorij 

^  the  latter  taking  advantage  of  the  former  being  a  man  of  an  indo- 
lent temper  and  inattentive  to  bufinefs^  withhcldthe  rent3  referved, 
•n  the  Iwds  in  queftion,  but  permitted  him  to  continue  to  take 
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the  tithe  of  oats.  Upon  the  above  part  of  the  anfwer  being  read 
in  evidence  by  the  Defendant,  the  ooimfel  for  the  Flamtiff  aUb 
read  the  following  fentence  from  the  iai;ie  anfwer :  *'  That  the 
^^  Icflbrs  of  the  Plaintiff  Iiad  heard  as  truth  that  the  iaid  Mm 
"  Pryce  did  pay  or  deliver  to  the  iaid  Sir  N*H.  Carew  diversquiD- 
^^  tities  of  com  and  ftraw,  and  that  the  iaid  Sir  N.I^L  G0r€tDdidR» 
'^  ceivc  the  tithe  of  oats  within  the  iaid  pariih;"  which  com  aod 
ilraw  he  infiflcd  were  dddvered  by  way  of  render,  and  the  titbe 
of  oats  received  in  coniideration  of  the  demiie,  and  on  the  £»!- 
ing  of  the  ieveral  agreements^  contained  in  the  ieveial  jCiftL 
No  rent  appeared  to  have  been  paid  by  the  reSton  of  Beddng' 
/on  to  the  lords  of  the  manor  iinoe  the  year  1753;  butthehtkr 
continued  to  take  the  titbe  of  oats  until  a  decree  madein&fov 
of  the  re£torin  confequenceof  the  above-mentioned  bill  in  eqnilj* 
The  preient  Defendant  was  infUtuted  to  tbe  living  of  BetUkg- 
ton  in  the  year  1782,  and  it  was  not  till  after  that  penod 
that  the  leaie  of  1703,  which  had  been  loft,  waf  ii&xh 
vered, 

A  rule  nifi  for  fetting  afide  the  verdiA  having  been  obuiarf 
m  Eqfter  Term  laft^  the  cafe  was  argued  hg  Beft,  Ser}t.  ftr  dn 
Plaintiffi,  and  Shepherd  and  Bayley  Serjts.  for  the  I>efaidbi 
and  the  Court  took  time  to  confider  cf  their  <^u]|ioii»  daEBg 
which  time  Lord  Alvanley  fucceeding  to  the  fitaijifl^fn  of  dirf 
Juftice,  it  was  again  argued  on  a  former  day  in  this  Ten  faf 
the  iame  counfeL 

Arguments  Jbr  t/ie  Plaint^.  It  is  perfefUy  c^lear  that  tbei^ 
tute  of  limitations  cannot  operate  unlefs  an  adv^rfe  peffeffioaiB 
die  Defendant  be  iatisfa^lcHily  eftabliihed.    Now  in  the  {nete 
cafe  the  poifefTion  of  the  ieveral  incumbents  of  the  livii^of  Ba^ 
divgton  muft  be  deemed  the  pofle(£on  of  the  lorda  of  the  maustd 
Beddington  until  a  very  ilrong  cafe  can  be  made  ont  to  proie  Alt 
the  tenancy  under  which  the  former  originally  came  into  poA^ 
fionofttiepremifes  had  completely  determined.  But  heiethoo^ 
the  rents  rcferved  in  the  leafe  of  1 703  have  not  been  paid  forab^ 
20  years  to  the  lords  of  the  manor,  fliil  as  the  latter  have  IM 
permitted  to  take  the  tithe  ofoatsup  to  a  very  recent  periadrii^ 
pofleffion  of  the  incumbent  is  a  mere  poffeffion  by  confeniaftk 
lords;  for  as  long  aa  any  part  of  the  rent  referred  continoes  10 b 
paid,  the  poiTeffiimis  notadverfe.     It  is  to  be  observed  Chitik 
grant  of  the  tithe  of  oats  to  the  lords  of  the  manc»r  is  not  contaiii' 
in  a  diftmd  deed,  but  is  part  of  that  yeryleaie  nnd^  wbidi  tk* 

llB^ 
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lands  in  difputc  were  demifed  to  the  incumbents  of  the  living, 
and  forms  one  of  the  exprefs  terms  of  the  deed.  It  is  true  tliat 
it  is  not  part  of  the  reddendum ;  but  being  inferted  in  the  fame 
deed,  it  muft  be  taken  to  be  part  df  the  conQderation  of  the 
demife.  That  it  was  part  of  the  confideration  is  manifeft  from 
the  claufe  of  re-entry  which  is  limited  to  take  eSe^  not  only  in 
cafe  of  tlie  rent  being  behind  or  unpaid,  bui  in  cafe  the  lords  of 
the  manor  fhould  be  molefled  or  troubled  in  taking  the  tithe  of 
oats.  And  this  is  flrongly  (confirmed  by  the  covenants  on  the 
part  of  the  lords  of  the  manor  with  which  the  deed  concludes; 
that  the  leflee  fliall  quietly  enjoy  the  premifes,  <<  paying  the 
yearly  rent,  and  under  the  covenants,  grants,  and  agreements 
before  in  thefe  prefents  contained.**  Poffibly  in  the  year  1753 
the  Carew  family  finding  the  rent  referved  too  large,'  agreed 
with  the  then  re^r  to  allow  him  to  retain  the  lands  in  queftion 
for  the  fingle  confideration  of  the  tithe  of  oats,  remitting  all  the 
other  renders. 

Arguments  Jbr  tie  Defendant.  Had  the  incumbents  of  the 
living  ofBedddngtan  been  holding  up  to  the  prdent  period  under 
an  exifting  leafe^  their  refufal  to  pay  rent  would  not  have 
created  an  adverie  pofleffion.  But  here  the  leafe  under  which 
the  tenancy  commenced,  expired  in  17439  fince  which  time  they 
iiave  claimed  to  hold  propriojurc.  The  refuial  to  pay  the  rent 
was  a  difclaimer  of  the  title  of  the  lords  of  the  manor,  and  if  the 
latter  really  had  title  they  might  then  have  brought  their  eje£l- 
ment,  to  fupport  which  no  notice  to  quit  would  have  been  ne- 
eefiary.  It  is  true  that  the  Iqrds  g^  the  manor  have  been  per- 
^  Bsitted  to  take  the  tithe  of  oats:  but  that  permiffion  only  conti- 
"^  wied  becauie  the  incumbents  did  not  know  under  what  title  the 
^  londs  of  the  manor  claimed  the  tithe;  and  at  any  rate  was  a  per- 
I*  auffion  by  the  incondbents  in  their  character  of  paribus  and  not 
^  in  their  diaraAer  of  tenants.  It  would  have  been  a  very  dif> 
^  foent  cafe  had  it  been  in  evidence  that  the  incumbents  knew  that 
^  they  had  the  common  law  right  to  the  tithe  of  oats ;  and  that 
1^  dia  lorda  of  the  manor  could  not  claim  it  except  as  a  render  for 
^  the  lands  in  queftion.  The  mere  taking  of  the  tithe  is  not  fu& 
wt.  fident  to  defeat  the  adverfe  pofleflkm,  unlefi  it  has  been  taken 
W  ^o  intuittt  as  rent.  Indeed  it  v^ppesn  that  the  incumbetits  refiiied 
mt  to  permit  the  lords  of  the  manor  to  take  that  vAAdi  W!i8  expr^fsly 
B^  referved  as  the  rent;  it  it  therefore  to  be  prefiuned  that  they 
^  were  fufiered  by  the  incumbents  to  take  the  tithe  of  oatu  under 
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1 80 1.        the  apprehenfion  that  they  were  entitled  to  them  in  fi>me  other 

— 7     "right  than  that  which  grew  out  of  the  leafe,  and  probflUy  the 

Fellatt*  confu/ion  aro£e  from  the  circiimftance  of  their  being  portkmifU 
•nd  Others  of  the  tithe  together  with  4hc  reflor.  Befides  the  grant  of  the 
FuaAtf.  ^^^  ^  ^^^  ^  perfe£Uy  diftinA  from  the  refervation.  of  the  rent; 
and  aitliough  it  i«  provided  that  the  lords  of  the  manor  Ihil 
have  a  right  to  enter  upon  the  land  in  caie  of  their  being  dis- 
turbed in  taking  the  tithe,  yet  it  does  not  £d110w  that  tk 
tenure  of  tlie  land  depends  on  the  incumbents  fiiffering  the 
lords  of  the  manor  to  take  the  tithe.  It  does  not  lie  on  the 
Defendant  to  make  out  a  ilrong  caie  of  adverfe  pofleffion, 
but  on  the  Plaintiff  to  eftabliih  his  own  title  clearly  and  ikti( 
&6iorily. 

Lord  AxvANiiEY  Ch.  J.     If  the  rules  of  law  will  permit  me  to 
do  otherwife^  I  ihall  be  very  fbrry  to  give  any  countenance  to  tk 
defence  which  has  been  r^rtcd  to  in  the  prefent  cttCe*   Andtbe 
more  £6^  becaufe  the  two  parties  in  ascertaining  their  rsipe^ 
rights  meet  upon  very  unequal  terms ;  the  one  as  the  xqxdaili- 
tive  of  the  church,  bdng  barred  by  no  lapfe  c^  time  in  thedaio 
of  any  dormant  rights,  whereas  the  other  has  to  encounter  the 
difficulties  oppofed  to  him  by  the  ftatute  of  limitations.  It  iiioc 
difputcd  that  the  premifes  in  queftion  were  demifed  to  the  ledtff 
c£  Beddingtan  by  the  predeceflbrs  of  the  prefent  leflbivof  the 
Piaintifib,  relenting  to  themielves  certain  rente,  and  aUbthe 
tithe  of  oats  within  the  parifli.    Since  the  year  1753  ^^  '^^ 
have  ccafed  to  pay  the  rents  referved  in  the  leaic,.but  the  Cmt 
family  liave  continued  to  receive  the  tithe.      Poflibly  tfaeicfa? 
at  the  time  at  which  the  rents  were  withheld,   it  was  agrea! 
between  the  then  re6lor  and  the  reprelentative  of  the  &«» 
&mily,  that  if  the  latter  were  permitted  to  reoeiYe  the  lithe  it 
before,  the  former  fhould  be  permitt^  to  retain  Uie  knd  d^ 
miied.     Confidering  therefore  tliat  this  is  a  qneftion  to  be  &b> 
mitted  to  a  jury,  and  underftanding  from  the  learned  Judge  ^ 
tried  the  caufc,  that  whatever  was  contefted  at  the  trial  Wai  fii* 
mitted  by  him  to  the  jury,  I  am  of  opinion  that  the'  prc&nt  ^ 
di£i  ought  not  to  be  difturbed. 

Heath  J.  The  doArine  of  remitter  fumlfliea  a  ftrong  » 
logy  in  favour  of  the  prefent  leflcwB  of  the  Plidntii& ;  for  die  r^ 
is,  tliat  a  man  who  is  in  by  a  pidfne  eftate  ihall  be  remitted  vitb> 
out  any  a6l  of  his  owp,  but  by  mere  operation  of  law  to  t 
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eigne  eftflte  (a).  Now  that  rule  ieems  to  me  very  applicable  to 
tlie  prefent  cafe,  for  it  is  clear  that  the  Carno  family  continued 
to  receive  the  tithe  of  oat%  and  therefore  fhould,  as  it  appears 
to  me,  be  held  to  have  received  them  in  that  right  which  they 
acquired  under  the  demiie  by  which  they  granted  tlie  premifes 
in  queflion.  Befides,  it  is  to  be  recolie^led  that  tliis  queflion 
arifes  upon  the  ftatute  of  limitations,  which  always  r^eive^  a 
ftrjA  conftru£lion  from  ^the  Courts. 

RooKE  J.  It  is  clear  that  the  Carew  £miiiy  and  the  rc6iors  of 
Beddtngton  agreed  to  createthe  relation  of  landlord  and  tenant  be- 
tween tbemielves  by  the  leafe  of  1 703,  and  up  to  the  prefent  time 
the  one  has  continued  to  receive  the  tithe  and  the  other  to  Iiold 
the  land.  The  prefent  re6lor  attempts  to  avail  himfelf  of  a  rule 
of  law  highly  favourable  to  the  churchy  by  which  he  may  without 
any  limitation  of  time  reclaim  the  tithe  granted  as  a  confideration 
for  the  enjo3rment  of  the  knd  in  queftion  by  his  predeceifor,  and 
yet  pBtfvent  the  Carew  £unily  from  reclaiming  their  land  by  let- 
ting up  the  ftatute  of  limitations  in  bar  of  their  demand,  lliis  is 
fo  unjuft  that  I  ihall  be  glad  to  find  out  any  ground  upon  which 
we  may  be  enabled  to  defeat  his  attempt.  Now  it  does  appear  to 
me  that  the  former  re£lors  of  the  parifli  may  be  preiiunod  to 
have  intended  to  do  juftice,  and  therefore  to  have  permitted  the 
Carew  family  to  receive  the  tithe  of  oats  by  way  of  compen£ition 
for  the  land  which  they  continued  to  hold.  If  (q,  tbe  prefent 
reftor  not  having  fucceeded  to  the  living  till  1782,  the  poflef- 
fion  of  the  premifes  in  queflion  was  not  ad>'erfe  up  to  that  pe- 
riod, and  iince  that  period  20  years  have  not  elapfed.  Upcm  the 
whole  therefore  I  think  there  ought  not  to  be  a  new  trial. 

Chambre  J.  Upon  this  queflion  I  have  entertained  coniider- 
able  doubts;  nor  indeed  is  my  mind  altogether  free  from  doubts 
tit  the  prefent  moment.  Tliofe  doubts  do  not  re^6i  the  juftice 
of  the  cafe,  for  that  is  moft  dearly  with  tlic  leflbrs  of  the  Plaintiff, 
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(a)  With  refptfl  to  thisaiudogy  howerer 
it  is  to  be  obferved,  that  remitter  never 
operatft  to  dereft  a  tortious  freehold,  in  or- 
der to  reveft  a  rightful  term  for  years;  the 
laner  title  heing  of  no  efteero  io  the  law. 
4  JioIL  Ahr.  tit.  Remitter t  P,yfi,A^O,  /.  35. 
C^m,  Dig,  tt$,  RemitUr^  e.  7.  But  th«  right 
to  the  tithe  daimcd  bj  the  Carew  family 
as  |H>rtionifts  was  a  freehold,  whereas  the 
riglu  derived  under  the  leade  was  but  a  right 
to  take  from  year  to  year,  ariiing  out  of  the 
iBiplicd  ajfum^it  which  lefulted  from  the 


Defeodant  holding  over  the  lands  in  ijuef^ 
tion  after  the  expiration  of  the  leafe.  k 
nray  further  be  obferVed,  that  at  the  Cmre^ 
family  never  had  been  out  of  nQfTefliaQ  of 
the  tithe  from  the  ttnie  when  the  leafe  was 
granted  to  the  Ume  when  the  Defendant 
was  inltituced  te  the  re^ory,  if  any  r^ht  to 
the  tidie  under  the  implied  ajjamffit  re- 
mained  in  then  at  this  latter  pefiod,  the 
right  and  the  poflTelfion  uevtr  having  been 
feparated,  the  eftate  was  complete  wttliouc 
the  operatioD  cf  remitttr. 

N  N  2  I  am 


■  \ 
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I  am  not  indeed  altogether  without  fuQ)icion  that  the  contraA  en- 
tered into  between  the  re£lors  oiBeddington  and  tlie  Carem  fiunilj 
originated  infimony;  the  latter  refervingto  tlicmielves  muchmore 
than  they  wcire  entitled  to  under  the  name  of  a  compenfation  for 
the  manor  houle  and  lands.     But  however  that  may  be,  it  wiD 
not  affe£l  the  prefent  queAion.   If  this  cafe  were  to  be  again  fub- 
mitted  to  a  jury,  I  think  they  might  fidrly  conclude  that  in  1753 
tlie  then  re6lor  of  Beddington  quarrelled  with  the  terms  of  his 
leafe^  and  though  he  reAiied  to  continue  the  ftipulated  renders  to 
the  Carew  family,  yet  permitted  them  to  receive  the  tithe  of  oats. 
Poffibly  at  the  trial  the  queftion  was  not  put  to  the  jury  quite  & 
fiilly  as  it  might  have  been,  but  refer\'ed  ratlier  too  much  as  a  diy 
point  of  law.   Indeed  could  I  be  convinced  that  the  jury  had  000- 
fidered  nnd  decided  the  precife  queftion,  my  doubts  vrookl  be  re- 
moved. Certainly  in  the  litigation  of  their  refpe£live  rights,  thde 
parties  contend  on  very  unequal  terms;  the  re^or  availing  himfilf 
of  a  maxim  of  law  in  favour  of  the  diurch  to  which  the  Otrf9> 
family  as  laymen  cannot  refbrt.  The  point  however  which  in  tiiB 
cafe  has  moft  embarrafled  my  mind,  is  the  degree  of  pofitive  proof 
drawn  from  the  anfwcr  in  Chancer}'  of  the  l^lbrs  of  the  Fhintiff 
in  their  own  favour.     It  is  true  that  it  was  introduced  into  the 
caufe  by  the  Defendiuit,  on  whofe  behalf  forae  parts  of  the  anfwer 
were  read.  But  in  thofc  parts  pn  which  the  leflbrs  c^the  Pkintiff 
relied,  they  fpeak  only  to  what  they  "  have  heard  as  tnitL"  I 
think  tliat  was  not  admiflible  evidence,  for  it  appears  to  metlial 
where  one  paity  reads  a  part  of  the  anlwer  of  the  other  perty 
'  in  evidence,  he  makes  the  whole  admiffible  only  £b  far  as  to  warr 
any  obje6lion  to  the  competency  of  the  teftimony  of  the  party 
making  the  anfwer,  and  that  he  does  not  thereby  admit  as  evi- 
dence all  the  fa£is  which  may  happen  to  have  been  ftated  by  vw 
of  hearfay  only  in  the  courfe  of  the  anfwer  to  a  hill  filed  fcrs 
difcovery  (a).    This  point  does  not  indeed  appear  to  have  hem 


(a)  But  all  the  cafes  agree  that  where 
part  of  au  anfwer  is  read  agaiuft  a  party  he 
may  infift  on  having  the  whole  rt^d^Lyiub 
V.  CUriij  3  Salk  154.  per  Holt  Ch.  J.  or  at 
lead  on  read  nz  the  remainder  himfelf.  The 
Earl  cf  Bath  v.  Bathe ifea^  5  M^,  9  Giib, 
L*^  of  £7/.  51.  Eii,  3.  unleli  the  part  read 
be  merely  to  (hew  the  incompetency  of  a 
witnef&  as  intereded  in  the  ev<:nt  of  the 
caufe,  Sparin  v.  Drax^  Mich.  27  Car,  ^, 
BulL  N,  A138,  id  ed.  An  aofwer  indeed 
ht'wi  treated  as  the  admiiTion  of  the  party 

II 


agauift  whom  it  is  read,  it  doesfeem  rofiv- 
able  that  the  whole  admiflion  (houU  bcza< 
to  the  Jury  for  the  purpoTe  of  ihevia|  ci- 
der what  imprefiioDs  that  admiffioe  m 
made,  though  fome  parts  of  it  be  only  tisti 
upon  bear/ay  and  Uii^,  But  whether  t4 
}iany  againft  tvhom  the  anfwer  u  read  k 
entitled  to  have  fuch  parts  of  it  as  arc  »t 
expreftly  fworn  to  left  to  the  Jury  as  er. 
derice  (however  Qi&ht)  of  any  fail  do«3i 
appear  10  have  been  hitherto  decided. 

contefled 


\    I 
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contefted  at  the  trial.     Had  it  been  contcfted  I  ihould  have        i8oi» 

thouffht  the  Court  bound  to  fend  the  cafe  down  to  a  new  trial.  ■ 

Upon  the  whole,  however,  I  am  difpofed  to  concur  with  my  pellatt' 

Lord  and  my  brothers,  that  there  ought  not  to  be  a  new  trial  ^od  Othen 

in  this  cafe.  FeeLv. 

Rule  difcharged. 


M'CoNNELL  V.  Hector.  ^'^'  ^^ 

1\/TARSHALL  Serjt.  fliowed  caufe  againft  a  rule  for  pleading  Fn  n  aaba  rf 
feveral  matters  to  a  declaration  in  trdpafs  for  taking  b^theulrd 
goods;  the  pleas  were,  ift,  not  guilty;  and,  2dly  and  3dly,  two  Chancellor  o 
fpecial  juftifications  under  two  of  the  a£U  of  Parliament  refpefl-  b2[ik^3pwy,  the 
ing  bankrupts;  he  ftated  that  this  was  an  action  direded  by  the  ^^  ^  ^'4 
Lord  Chancellor  to  try  a  queftion  of  bankruptcy,  and  that  the  Defendant 
tlierefore  the  plea  of  not  iruilty,  puttinff  in  iifue  the  taking  of  ^'o"»  p>e*dinf 

.!_  1  1  ?  i_      n?  •    ^'cn    .  .1      ..11   the  cen^rtl  Mb* 

the  property,  would  oniy  hamper  the  rjamtiil  at*the  tnai,  .and  togetner  with 
prevent  tlie  parties  fi'pm  litigating  the  real  fubjc^  of  the  ifliie.     <^i»ecial  juftific*. 

Beft  Serjt.  in  fupport  of  the  rule  infiftcd,  tliat  as  the,  pleas 
were  not  inconliftent,  the  Court  would  not  inteipofe^ 

Lord  Alvanley  Ch.  J.  fecmed  to  think  that  the  Court  ought 
to  reilrain  the  Defendant  from  pleading  a  plea  which  would  tend 
to  embarrais  the  trial  of  the  only  queftion  which  the  Lord 
Chancellor  wiflied  to  ha\'e  tried. 

But  the  reft  of  The  CouHvfQvc  of  opinion  that  as  the  pleai 
were  not  inconfiftent,  the  Defendant  ought  to  be  }x^niitted  to 
plead  them,  and  the  Plaintiff*  ought  to  apply  to  the  Lord  Chan* 
ceilor  to  prevent  the  Defendant  firom  taking  advantage  at  the 
trial  of  any  thing  which  went  to  ihut .  out  ihe  real  point  at 
iflue. 

Rule  abfdute.  (a) 

(a)  Vide  Sbato  V.  Everett^  anfe^  vol  I.      Lechmere  v^Ricif  ante,  p.  Iti  and  TBjattr, 


KN 
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1891. 
jj~^  Bennett  v.  Francis. 

Where  money  if     /fSSUMPSTT  for  goods  fold  and  delivered,   money  lent  an  J 
fcMrtHr  vpoQ  a  advanced,  money  paid,  money  had  and  received,   and  on 

dedaraiMi  id      an  account  ilated.     The  Defendant  pleaded  generally  to  the 

■Siiinra*!rf*ibe   ^^'^^^^o">    'ft>  '^^  ^Jf^T^^pJ^t  as  to  all  except   4/.  35^  upon 
czUlen^efa       which  plea  iflue  was  joined;  2dly,  a  tender  of  the  fold  4/.  3^ 

mt^'aui^Xh  ^^^  P^^  ^'"^  ^""^  ^"^^  ^"^^  generally,  llie  Plaintiff  ad- 
is.  cajuUei-f  be-    roitted  the  tender  and  took  the  money  out  of  Court. 

i«i»TJ^ita  ^^'^  ^^^^  ^'^  ^""^^  hoSort  ChambreJ.  at  the  GuOdhaU  St- 
by  the  airent  of  tlngs  after  laft  Eajler  Term,  when  it  appeared  that  the  adion 
ThJrefarawhere  ^^  brought  to  recover  the  value  of  four  out  of  fix  hides  be- 
■Deteixbmwho  loni^inij:  to  the  Plaintiff,  which  had  come  to  the  hands  of  the 
himiSiF^Modf  Defendant.  Two  out  of  the  fix  hides  had  been  returned  br 
bckofiiig  to  the  the  Defendant ;  one  had  been  fold  by  him  for  i/.  1 21.,  but  tic 
<bldpm*aiidkept  i^oney  had  not  been  paid  over  to  the  Plaintiff;  and  the  three 
thercfiduein  others  remained  in  the  Defendant's  poffeffion.  The  Platntiff 
n^hitoCoiut"  conceiving  himfelf  eatitled  to  the  value  of  all  the  hides,  fcot  in 
genenltj  upon  a  a  bill  of  parcels  to  the  Defendant,  in  which  he  charged  for  the 
tainingTrount  ^^^^  whicli  had  not  been  reftored  to  him  as  follows :  "  One 
for  goodf  fold  and  "  hide  at  2/.  I  OS. ;  two  ditto  3/.;  one  ditto  i/.  1 25. ;  total  'jL  u" 
held  that  he  had  ^h®  Defendant  did  not  difpute  the  Plaintiff's  right  to  the  value 
thereby  admitted  of  one  hide  which  had  been  fold,  but  claimed  the  other  three 
to  have  been  ^s  his  own.  The  Jury  being  fatisficd  that  all  tlie  fix  hides  be- 
converted  into  a  longed  to  the  Plaintiff,  gave  him  a  verdift  for  iL  195^  whidi. 
the  Plaintiff wa»^  together  with  the  4?.  35*  paid  into  Court,  made  up  the  value  of 
entitled  to  reco-  the  four  hides  for  which  tlie  Plaintiff  had  not  received  any 
aU  the  goodtun-  thing.  The  Icamcd  Judge  in  making  his  report  obierved,  thai 
**«fJ**J^«^«r  ^jie  4/^35.  tendered  and  paid  into  Court  was  more  than  the 
delivered.  value  of  the  finglc  hide  which  had  been  (old  by  the  Defendant, 

and  for  which  the  money  had  not  been  paid  over, .  and  that  in- 
deed it  did  not  precifely  appear  to  what  it  Wiis  intended  to  be 
applied.  Ltave  was  given  to  the  Defendant  to  move  to  enter 
a  nonfiiit,  if  the  Court  Ihould  be  of  opinion  that  the  Plaintiff 
could  not  recover  in  tliis  a6lion.  Accordingly  a  rule  nifi  for 
diis  pnrpofe  having  been  obtained  on  a  former  day, 

Bijl  iSeijt.  now  Ihewed  caule.     In  a  cafe  of  this  kind,  thoogh 
,    a  tort  may  have  been  committed  by  tlie  Defendant,  yet  the  Plain- 
tiff is  at  liberty  to  wave  the  tort  and  bring  his  aflion  as  upon  1 
C  55O      contiaft.     ITic  value  of  the  goods  being  proved,   and  the  re- 
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ceipt  of  them  by  the  Defendant,  it  oannot  be  permitted  to  the        i8oi. 
latter^to  fay  that  he  obtained  tjiem  wrongfully  in  order  to  avoid      ■  , 

the  contra6l  by  virtue  of  whichthe  Plaintiff  alleges  him  to  have       '""f  ^^ 
received  them.     In  fupport  of  ;his  propofitioii  may  be  cited      Francis. 
Felthamy.  Teiiy^  cit.  Cat>yp./^i^^  416.  419*  and  i  Term  Rep* 
387.  where  goods  having  been  taken  and  fold,  under  an  exe** 
cution  upon  a  convi6lion  which  was  afterwards  quaflied»  the 
PlaintliF  was  allowed  to  maintain  an  a6lion  for  money  had  and 
received,  though  a  trefpafs  had  been  committed.     So  Lord 
Mansfield  in  Hamhly  v.  Trott^  C&wp*  375.  when  Q^eaking  of  &e 
a£lions  which  are  maintainable  againft  an  executor,  feems  to 
hold  the  fame  doclrine ;  be  fays,.  ^  in  mod  if  not  in  all  the 
cafes  where  trover  lies  againft  the  teftator  another  a£lion  may 
be  brought  againft  the  executor  which  would  anfwer  the  fame 
purpofe."     Indeed  he  obferves,  that  an  aflion  on  the  cuftom 
of  the  realm  againft  a  common  carrier  is  for  a  tort  and  fup- 
pofed  crime,  yet  aJfump/U^  which  is  another  a6lion  for  the  fame 
caufe,  will  lie ;  and  tliat  if  a  man  take  a  horfe  fi*om  another 
and  bring  him  back  again,  though   tre^afs  will  lie  againft 
him,  yet  an  a6Uon  for  the  ufe  and  hire  of  the  horfe  will  lie    , 
againft  his  executor.     Though  Mr.  Juftice  BuUer^  in  Birch  t, 
Wright  J  I  Term  Rep.  386.  feemed  to  doubt  the  authority  of  a 
cafe  there  cited  as  deqided  at  the  IjaunceJUm  Af&zes,  when  Mr# 
Ji^ice  GouHd  was  at  the  bar,  in  which  it  was  held  that  ufe  and 
occupation  might  be  maintained  for  the  value  of  premifes  held 
after  the  time  of  the  dcmife  laid  in  an  eje£lment  tried  at  the 
fame  aftizes,  yet  he  exprefsly  recognized  the  authority  of  FeU 
iham  v.  Teii-y  as  deciding  that  the  tort  might  be  waved  and  an 
a6lion  maintained  for  the  money  due.     It  is  true  that  in  Lin^ 
doii  V.  Hooper^  C(mp.  414.  where  the  Plaintiff  liadjMi4  nic^ey   . 
for  the  relciifc  of  his  cattle  which  had  been  wrongfmly  Siftmin- 
ed,  the  Court  hekl  tlmt  he  could  not  maintain  an  a£tion  for 
money  had  and  received,  but  that  trefpafs  or  replevin  was  the 
proper  remedy.     But  the  ground  of  that  decifion  was,  tliat  the 
Defendant  would  be  laid  under  great  difficulty  by  the  form  of 
a6lion  adopted  by  the  Plaintiff,  fince  be  oould  not  be  prepared 
to  make  his  defence  unlefs  the  PlaintifTs  right  was  ftated  upon  * 

record,  which  it  would  be  in  trefpafs  or  replevin.  But  the  fkme  • 
obje6lion^does  not  apply  to  tlie  prefent  cafe,  where  the  Defen- 
dant learns  nothing  mere  of  the  PlaintifTs  right  from  the  plead* 
iogs  in  trover  than  he  does  from  the  pleadings  in  aJJumpJU, 
i^nd  indeed  the  Dilendajxt  in  the  latter  form  of  action  is  enti- 
'  N  V  4  tied 
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i8oi«        tied  to  an  advantage^  viz.  that  of  a  iet-ofi^  of  wliidi  hecooU 

not  avail  himfelf  in  the  foimer.     At  any  rate,  however,  the 

^^*'v"'  pajrmcnt  of  money  into  Court  amounts  to  en  admiffion  on  the 
Francis,  part  of  tlie  Defendant  that  tlu)  trania£lion  between  the  paitin, 
though  originally  a  tort,  had  been  converted  into  a  oontrad: 
it  ifl  therefore  no  longer  competent  to  the  Defendant  to  ol:je& 
to  the  form  of  the  a6lion.  It  was  contcncWd  at  the  trial  that 
the  money  paid  into  Court  could  only  apply  to  the  money 
actually  received  by  the  Defendant :  but  in  anfwer  to  this  h 
may  be  obfer%'ed,  that  the  Defendant  has  paid  into  Comt 
4L  35.,  whereas  if  he  had  intended  to  confine  his  pajrment  to 
the  trania^ion  refpe6Ung  the  money  received,  he  would  qdIt 
have  paid  in  the  exaci  fum  received,  viz.  iL  la^.,  andwooid 
have  ipecifically  applied  the  payment  to  the  ooiuit  for  moDcv 
had  and  received*^  In  Burrongk  v.  Skinner^  5  Bwrr.  2659. 
which  was  an  adlion  brought  by  a  purchafer  to  recover  baci 
the  depofit  from  an  auctioneer  in  coniequcnce  of  an  ot^eSki 
to  the  tide^  the  queftion  was,  whether  the  au6lioneer  was  liable^ 
and  the  Court  held  that  having  paid  money  into  Court  he  \d 
acknowledged  liimfclf  liable  to  the  adion.  So  in  fFatHm  r. 
T(m>ersy  2  Term  Rep.  275.  it  was  held,  that  giving  evidence  of  1 
rule  of  IL^JB.  for  payment  of  money  into  Court  wa»  a  fuffideitf 
compliance  with  an  undertaking,  to  give  evidence  of  bat 
matters  in  ifTue  ariiing  in  Middle/ex ;  becaufe  it  admitted  die 
caufe  of  a6lion  and  fuperfeded  the  ncceffity  of  all  that  poof 
which  the  Defendant  muft  other^ife  have  given.  Lord Keti^ 
likewife  in  BaiUie  v.  Cazalet^  4  Tet^n  ll(rjK  579.  (ays,  **  where 
a  Defendant  pays  money  into  Court  on  fbme  of  the  ccunu 
only,  it  is  ikying,  in  other  terms,  that  he  admits  tlie  Plaiotif 
lias  a  caufe  of  aciion  againft  him  to  a  ceilain  extent,  but  un* 
Jic  means  to  defend  himfelf  again  ft  the  charges  contained  in  ik 
other  counts  ;*'  from  which  it  may  be  inferred  that  if  the  moi«f 
had  been  paid  in  generally^  His  Lordfliip^  would  have  conC- 
dered  it  as  an  admililon  of  a  caufe  of  a^on  on  all  the  counts 
Indeed  in  Qutteridgn  v.  Smithy  2  H.  BL  374.  it  wa«  exprefij 
decided  that  payment  of  money  into  Court  generally  in  an 
a£iion  on  a  bill  of  exchange  difpenfcd  with  the  neceffityof 
proving  the  hand^^Titing  of  the  drawer.  It  is  true  that  pay- 
ment of  money  into  Court  does  not  admit  an  illegal  demand 
beyond  tlie  fum  actually  paid  in,  Cox  v.  Pa?/y,  i  Term  A? 
464.;  and  that  if  part  of  the  Plaintiff's  demand  be  legal  andptfi 
iUegtd,  tlie  Court  wiU  not  allow  the  nieney  paid  in  to  be  apj^ 

t0 
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to  the  iilegul  part,  Ribbans  v.  Cricket^  ante,  vol.  i.  p.  264.  But 
theie  two  latter  cafes  will  not  afie£l  this  cafe,  where  the  objeq^ 
tion  is  not  to  the  Iflgality  of  the  demand,  bnt  merely  to  the  form 
of  the  a6lioD. 

Vaughan  Serjt.  awi/rrf,  was  defired  by  the  Court  to  confine 
himfclf  to  the  lafl  point. — Payment  of  money  into  Court  admits 
n  caufe  of  a£iion  to  the  extent  of  the  money  paid  in,  and  no 
further.  Tliis  pofition  is  exprefdy  eflablifhcd  by  the  cafe  of 
Cox  V.  Parry:  and  in  Gutteridge  v.  Smithy  Eyre  Ch. X  fays,  that 
on  the  authorities  there  is  nothing  to  fhew  that  the  caufe  is  not 
in  all  material  refpeAs  in  the  fame  fituation  after  payment  of 
money  into  Court  as  before.  •  With  refpedl  to  the  cafe  of  Bur^ 
rou^h  y^SkinneTf  the  only  queftion  whidi  there  arofe  was  this. 
Whether  the  Defendant  or  fome  other  pcrfbn  were  liable  on 
the  Plaintiff's  demand?  and  the  Court  thought  that  the  Defen- 
dant, by  paying  fomething  into  Court,  had  acknowledged  him- 
felf  to  be  the  perfbn  liable :  but  no  objeAion  to  the  nature  of 
the  demand  was  raifed :  and  the  cafe  of  WatkinsW  Taweis  only 
goes  the  length  <rf  (hewing  that  payment  of  money  into  Court 
is  an  admiffion  tliat  fbmetiiing  is  du?'  on  the  contra6l  flated  ^l 
the  declaration,  but  does  not  decide  that  it  amounts  to  any  ad- 
miffion of  the  contrail  beycHid  the  fum  paid.  If  the  do^irine 
contended  for  on  the  other  fide  were  to  be  admitted,  this  abfurd 
confequence  would  follow,  that  in  an  adiion  upon  contra£i 
where  money  has  been  paid  into  Court  generally,  the  Plain- 
tiff would  be  at  hberty  to  give  in  evidence  every  fpedes  of 
injury  upon  which  he  might  be  entitled  to  receive  a  compcnfa- 
tion  from  the  Defendant,  though  it  fbould  confifl  of  a  trefpafs 
or  even  an  aflault,  and  the  Defendant  would  be  precluded  from 
objecting  by  his  fuppofed  admiilion  that  the  caufe  of  a6iion  was 
not  a  tort  but  a  contraft.  Witli  rcfpefl  to  the  amount  of  tlie 
fum  paid  into  Court  in  the  pi*efent  cafe;  there  can  be  no  reafon 
for  fuppofing  that  it  was  not  intended  to  be  lysplied  to  the 
money  a6lually  received  by  the  Defendant,  fince  it  is  always 
ufu^l  for  Defendants  on  funiiar  occtifions  to  pay  in  rather  more 
than  in  really  due. 

Cur.  adv.  mlL 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

I^rd  Alvanley  Ch,  J.  who,  after  ftating  the  cafe,  proceeded 

as  follows :  At  llie  trial  it  was  contended  for  the  Plointifl^  that 

be  was  at  liberty  to  ^ve  in  evidence,  in  order  to  increafe  the 

damages  beyond  4/.  3^.  not  only  the  value  of  the  fkin  which  bad 

been 
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180 1.       been  ibid,  and  for  which  the  money  had  been  receired  fay  th 
■  Defendant,  but  alfb,  as  em  a  contrad^  for  goods  ibid  and  de- 

Bennett      liyercd,  tlic  value  of  the  fldnfi  which  ftill  remained  in  the  De- 
ft an  cu'.      fendant's  poflTeffion.    On  the  other  hand,  the  Defendant  infiftcd 
that  he  was  not  at  liberty  to  give  in  evidence  the  value  of  theft 
laft  ikins  on  a  count  for  good^  ibid  and  delivered^  iince  nothing 
had  paflcd  between  the  parties  reducing  the  trimfa£iion  intoi 
contrail  of  that  fort;  and  that  as  to  thofe  ikins  the  PlaiDtif 
could  only  proceed  in  trover.     Tlic  learned  Judge  however  ad- 
mitted the  evidence,  referving  the  point  for  the  oonfiderationcf 
tliis  Court;  and  the  only  qudlion  now  is.  Whether,  as  thecaifc 
flood  at  the  time  of  the  trial,  the  Judge  did  right  in  admitt^ 
the  evidence  upon  this  count  for  goods  ibid   and  ddifered? 
When  die  cafe  came  on  before  this  Court,  a  ^de  field  of  aigi- 
•  ment  was  entered  into  on  this  queflion^  namely,  whether  in  at 
caies  where    a  party  has  converted  goods  of  another  to  his  on 
ufe,  it  is  competent  to  the  Plaintiff  to  change  the  tranfiifiiai 
into  a  contra6l  for  goods  fold  and  delivered  ?  we  thoqgb  ii 
right  to  flop  the  coimfel  for  the  Defendant,   being  of  opinifli 
that  the  cafe  would  not  turn  on  that  point :    and   I  do  notsof 
intend  to  giye  any  pofitive  opinion  upon   it.     But  thus  6ri 
will  fay,  that  it  does  appear  to  me  monflrous  to  carry  the  eofa 
to  any  fuch  extent  as  that  which  has  been  contended  for,  ui 
that  they  do  not  warrant  the  cottclufiori  which  has  been  drm 
from  them,     ^fhc  cafes  cited  were  Hambiy  v.  Troff,  Lutdony. 
Hooper  J  and  Felfham  v.  Ta^y.     Lord  Mansfield^  in  the  cafe  d 
Hambiy  v.  Trott^  confines  the  doftrine  to  the  cafe  cS  moa^ 
had  and  received ;  and  I  do  not  find  that  the  Judges  in  any  ^ 
the  cafes  have  gone  fo  far  as  to  hold  that  a  tort  may,  at  the  op- 
tion of  the  Plaintiff  only,  be  converted  into  a  contrafl.    b  tW 
cafe  of  money  had  and  received,  where  nothing  more  than  tb 
money  adlually  received  can  l>c  recovered,  no  injury  can  aitt 
to  the  Defendsnt :  and  indeed  he  derives  fbme  advantage,  finer 
he  becomes  entitled  to  avail  himfelf  of  a  fet-oiE      But  wheie 
any  inconvenience  may  arife  to  the  Defendant,   the  Court  «J 
not  allow  the  principle  to  be  extended,  even  in  the  cafe  of  mooff 
had  and  received ;  and  therefore  in  the  cafe  oiLindmi  v.  Hoopr- 
where  the  Plaintiff  had  paid  money  for  the  releafb  of  his  cat*» 
which  had  been  diftrained  by  the  Defendant  for  damage  fc* 
fance,  the  Court  refiifed  to  allow  the  former  to  maintain  •» 
a^ion  for  money  had  and  received.     All  tliat  is  to  be  coUedefi 
fvom  the  cafes  is  this,  that  if  the  goods  be  converted  into  idodH' 
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the  Court  will  allow  the  Plaintiff  to  wave  the  tort  and  bring  an        1 801. 

a6lion,  in  which  he-  can  recover  nothii^  more  than  the  fum  -    

actually  received.    But  if  it  were  competent  to  the  Plaintiff  in  a      Bennett 

cafe  like  this  to  wave  the  tort)  and  convert  the  tran(a£lion  into  a      Francxi* 

contrail,  it  might  involve  tlie  Defendant  in  great  difficulties. 

GockIs  arc  demanded  of  a  pcrfbn  who  claims  diem  as  his  own, 

and  infifls  on  keeping  them*     Now  if  the  party  demanding  the 

goods  be  at  Uberty  to  convert  this  into  a  contra^  for  goods  fold 

and  delivered,  the  confequence  would  be,   that  on  proving  liis 

property  in  the  goods  the  otlier  party  would  be  obliged  to  pay 

the  value  of  them,  though  poflibly  to  his  utter  ruin :  whereas  if 

the  former  had  declared  in  trover,  nominal  damages  only  would 

probably  be  given,  and  the  good»  would  be  reftored  (a).     For 

thefe  reafons,  it  is  my  private  opinion,  and  I  believe  that  the 

reft  of  the  Court  agree  with  me  on  this  head,  that  the  general 

propofition  contended  for  on  the  part  of  the  Plaintiff  cannot  be 

fupported.     But  although  it  he  true  that  the  Plaintiff  cannot  at 

his  option  alone  convert  tliis  tranfa6lion  into  a  contra6l  tor  ^ 

goods  fold  and  delivered,  yet  it  was  hardly  (intended  but  that 

by  confent  of  both  parties  it  might  be  converted  into  fuch  a 

contrail.     If  goods  he  demanded  by  thefPlaintiff,  upon  which 

the  Defendant  refufes  to  give  them  u{),  but  fays  that  if  the  Plain-  • 

tiff  will  prove  his  property  in  them,  he  thp  Defendant  will  pay 

for  tliem  tliat  will  turn  the  tort  into  a  contra^^     And  the  qucf^ 

tion  dicrefore  is,  Whether  payment  of  money  into  Court  on  a 

declaration  in  contract,  does  not  amount  tp  a  confent  upon  the 

part  of  the    Defendant  that  tlic  tranfa6lion  fliall  bo  treated 

as  a  contrail  ?  and  we  are  of  opinion  that  it  does.     With  re- 

fpe6l  to  the  efTeA  of  paying  money  into  Court,  feveral  modern 

cafes  have  been  citcih     In  Cox  W'^Parij^  the  Plaintiff  would 

have  been  entitled  to  recover  nothing  if  the  Defendant  had 

not  paid  money  into   Court)    the    policy  being  illegal:   but 

Mr.  J.  AJIJiurft  obfcrvcd,  that  the  Defendant  having  paid  money 

into  Court  he  had  therebv  admitted  that  the  Plaintiffs  were 

r 

entitled  to  maintain  their  a^don  on  the  policy  to  the  amount  of 
tlie  fum  paid  in.  And  in  Baillie  v.  Cazalct  Lord  Ai.v(yo;i  fays, 
**  where  a  Defendant  pays  money  into  Court  on  fome  of  the  - 
counts  only,  it  is  faying  in  other  terms  that  he  admits  that  the 
Plaintiff  has  a  caufe  of  a£iion  againfl  Iiim  to  a  certain  extent : 
but  that  he  means  to  defend  himfelf  againfl  the  diarges  containetl 

In 
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i8oi«       in  the  other  counts.''     Now  from  theie  words  1  colleA  A^ 
'  opinion  of  Lord  Kenyon^  that  the  payment  of  money  into  Gmit 

*'*"*^'      is  an  admifliQn  of  a  caufe  of  a^on  on  every  count,  in  every  cde 
Faamcis.      in  which  a  cauie  of  a£lion  in  its  nature  applicable  to  any  of  tbt 
counts  can  exift  :  we  arc  not  therefore  obUged  to  admit  the  ab* 
liird  confequcnce  that  evidence  may  be  received  of.  trefpafi  «r 
battery,  for  fuch  tranfa6lions  are  not  capable  in  their  nature  ef 
being  converted  into  a  contract.     In  the  cafe  of  Watiam  ?. 
TbwerSf  Mr«  Juftice  AJhkurJi  and   Mr.  Juftice  Grofe  were  4 
opinion,  that  evidence  of  payment  of  money  into  Court  waia 
compliance  with  die  rule  to  give  material  evidence^   beoadek 
amounted  to  an  admiiTion  of  the  contra£i  in  the  dedandoHi 
It  is  true  that  in  GuUeridge  v.  Smithy  Lord  Chief  Juftice  Egn 
does  throw  out  ibme  doubts  re(pc£Ung  the  eflPeft  of  pajnig 
money  into  Court,  but  my  Brothers  Heath  and  JRookeweitdi 
opinion  that  it  amounted  to  fuch  fui  admiffion  <^  the  vaKditjrf 
the  bill  there  declared  upon  as  to  preclude  the  neceffity  d 
proving  the  handwriting  of  the  drawer.     It  is  alio  ohfirvabH 
that  in  the  cafe  of  Ribbans  v.  Crickett,  which  was  pofterior  to 
that  of  GtUteridge  v.  Smitb^  Lord  Chief  Juftice  Eyre  in  gifing 
the  opini(Hi  of  the  Court  that  money  paid  into  Court  could  not 
be  applied  to  an  illegal  demand,  does  admit  that  it  amounts  to 
an  acknowledgment  of  any  legal  demand  which  according  io  die 
nature  of  the  declaration  the  Plaintiff  could  hove  on  theDefeo^ 
dant.     Then  widiout  carrying  the  effeft  of  payment  of  money 
into  Court  to  the  extravagant  length  which  has  been  objecUd 
to,  we  are  of  opinion  that  fiich  a  payment  on  the  whole  declara- 
tion, is  an  admiffion  of  a  contrail  on  every  count,  in  every  tranA 
action  upon  which  iiich  a  contrail  can  arife.  Let  us  however 
confider  whether  the  Defendant  Iiadfufficient  tiotice  of  the  tranP 
ailion  for  which  the  a£lion  was  brought:  for  certainly  we  ^'ooU 
not  fuffer  him  to  be  entrapped.     Here  the  declaration  was  for 
goods  fold  and  delivered,  and  for  money  had  and  received:  and  it 
may  be  faid  that  it  does  not  fpecify  the  tranfailion  in  queftion* 
But  it  may  be  obferved,  that  by  the  modem  ^raclice  of  the  Court, 
if  the  Defendant  be  at  a  loCs  to  afcertain  the  caule  of  the  Plaintiff* 
demand,  he  may  apply  for  a  bill  of  particulars.    The  Defendant 
here  muft  have  known  that  he  had  made  no  contrail  with  tbc 
Plaintiff  except  what  might  arife  out  of  the  tranfailion  reladngto 
the  (kins.     If  he  had  applied  for  a  bill  of  particulars  he  wouM 
have  been  informed  that  the  Plaintiff  meant  to  charge  for  the  va- 
lue of  the  Ikins  not  fold,  and  the  money  received  oit  account  of 

that 
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lliat  .which  was  fold.     But  he  chofc  to  pay  money  into  Court        i8oi» 
I     '^itetrally.    If  therefore  at  the  trial  any  evidence  were  given  from      ' 

which  a  contra£l  under  any  circumftance  might  arife,  it  was        ^'^^^ 
R    ^competent  to  the  Plaintifi*to  infift  that  tlie  Defendant  had  ad<      Francis. 
s'    mitted  fuch  a  contra£i.     I  mean  therefore  to  be  underftood  to 
\i    iay,  that  although  an  £i6lion  of  trover  cannot  at  the  option  of 
H    the  Piaintifi'  only  be  converted  into  an  a£lion  for  good»>ibld 
i^    and  delivered,  yet  that  an  acUon  for  goods  in  the  cuftody  of 
il   ihe  Defendant,  may  by  contraA  be  converted  into  an  adUoB  for 
j^  £Oods  fold  and  delivered :  and  that  under  the  circumftanoes  of 
y   this  cafe  it  was  competent  to  the  Plaintiff  to  give  in  evid^ice 
^  the  })ayment  of  money  into  Court  by  th^  Defendant,  as  evidence 
mi  that  tlie  £ranfa£lion  between  the  parties  had  been  converted  into 
1  a  contra6l ;  which  reduced  the  difpute  to  a  mere  quefUon,  who* 
u  ther  fufficient  bad  been  paid  to  cover  the  value  of  the  (kins  un«> 
L  ibid  and  the  money  received  upon  that  which  had  been  fold«  ^ 

.  We  are  therefore  of  opinion  that  in  this  cafevthere  ought  not 
1  .  to  be  a  nonfuit. 
"    •    Po'  Curiarttj  Rule  difchai^(a) 

e  t       («) .  So  if  a  Plaintiff  declare  agatnll  a  car*  by  paying  money  into  Court  he  has  admitted 

L  tier  u}H}n  a  contrad  to  cany  ceitaiu  goods  the  contra^  as  ftated,  and  ftnll  not  bt  at 

^    lafely,  and  the  carrier  pay  j;/.  into  Court,  liberty  .to  fi^t  up  any  txcopti^  to  it,  but 

^!  he  will  TisA.  be  at  liberty  to  .give  in  evidence  mud  pav  To  much  as  the  damage  fuftained 

m  notice  by  wliich  he  declares  that  he  wiil  by  the  Plaintiff' equally  amouAtt  Co*   2«l» 

*  '  ^flt  be  liable  for  any  k/la  beyond  5/.,  for  ▼.  iViUiams^  %£0ji,i%Z, 


-f..  " 

:i< ;  Catob  v.  Hoste.  -Ni*'  im*. 

li  W^His  was  an  application  calling  on  the  Haintiff  to  fjiew  cauffe  At  the  tfane  of 
ZL    -*-   why  the  bond  and  warrant  of  attorney  and  all  other  fecuri-  ^nSty  SmS, 
lies  of  an  annuity  granted  by  the  Defendant  to  the  PlaintifFfhould  <>"•  -*•  ^-  ^^ 
^  toot  be  delivered  up  to  be  cancelled,  and  why  a  fum  of  money  JhTpwitcf  ea- 

,   levied  under  an  ^ecutioh  in  this  caufe  fliould  not  be  reflored  to  ^*^  "^o  •» 
^.   the  Plaintiff,  and  all  further  proceedings  be  flayed.    The  objeo-  J5empSii,°be- 

tipih  to  the  annuity  arofe  from  the  mode  in  which  an  agreailedt  P""»"S  ^«» 
^  for  a  power  of  redemption  had  been  memorialized.     From  the  i  undertake  a"^* 
*%  nflSdavits  in  fapport  of  the  application  it  appeared  that  the  an^  agrwi**  t5*r.  and 

g  oonciudingi 

K^  luitMlt  ^.  ^«  agent  for  J.  C.*'    The,  mettiorial  fitted  tban  7-  C.  enieffed  into  the  igteeneot  by  A  lV^!\a% 
^  agent,  and  that  it  teas  vitnelTed  by  M,  W,    Held  that  the  meaiof4|idum  mu  iu%ienii 


5S8  CASES  IN  MICHAELMAS  TERM 

1 80 1.        nuity  had  been  pnrchafed  and  the  confideration  money  paid  bjr 
— —      one  R.  Woodgate  as  agent  for  the  Plaintiff  at  the  time  of  the  o- 
V.^^        ccution  of  the  fecurities  by  the  Defendant,  Woodgate  alooe  beiog 
HoiTi.       prefent  and  attefting  the  deeds,  and  that  an  agreement  was  en- 
tered into  at  that  period  in  the  following  terms:  **  Memonmdank 
^'  I  undertake  and  agree  that  in  cafe  the  iaid  IX  Ho/Uxik. 
*<  fhali  be  defirous  of  repurchafing  the  annuity  granted  by  Izic 
*^  for  his  life  to  J.  Cator  of,  4^."  (it  dien  proceeded  to  fetoit 
the  terms  on  iidiich  the  redemption  was  to  be  efieAed,  and  ex- 
cluded); ^*  wiftnefi  my  hand  this  30th  day  of  September  179^ 
*<  R.  Woodgate^  agent  for  J.  Cator  E(quire."     The  mapnerii 
which  this  claufe  was  noticed  in  the  memorial  was  as  foBon: 
"  And  alio  of  a  memorandum,  bearing  date  the  jodi  diTflf 
^<  September  1 795,  whereby  the  faid  J.  Cator^  by  R.  WooigA 
*^  his  agent,  undertook  and  agreed,  that  in  caie  the  laid  lXlfti£^ 
<<  (hould  be  deiirous  of  repurchafing  the  annuity,'*  i^.  (fitto; 
out  the  terms  as  in  the  memorandum,  and  concluding)  "  or  tk 
*<  laid  memorandum  was  to  fuch  purport  or  eficd;  andwhio 
<*  faid  memorandum  is  witneflcd  by  the  iaid  JL  WoeigatL 
Hence  it  was  obje£led  that  the  agreement  was  not  tnik  fa 

'  forth  in  the  memorial,  it  being  there  deferibed  to  be  an  agi» 
ment  and  undertaking  by  the  Plaintifl^  whereas  it  was  an  sgiV' 
ment  and  undertaking  by  R.  Woodgate,  and  thopgfa  fiiiitpbr 
witnefled  by  him,  was  in  fiid  figned  by  him  not  as  a  winsefibri 
as  the  contra6ling  party. 

Beji  Serjt.  now  fhewed  caufb  and  argued  that  the  agreosa: 
was  in  fubftancc  truly  mcmcrialized,  inafinuch  as  Wooigti^ 
though  the  contrafling  party,  contra6led  on  the  behalf  <^  lis 
principal,  not  on  his  own  behalf;  and  tliat  it  was  not  necefiij 

'  that  the  agreement  fliould  have  been  witnefled  at  alL 

Prcted  Serjt  in  fupport  of  the  application  cxnntended,  thfltf 
was  not  fufficient  to  ftate  the  iubftance  of  the  agpreemeat  in  ^ 
memorial,  but  that  the  form  alfo  muft  be  purfued ;  that  it  W 
been  confidered  by  the  Court  that  tlie  obje£i  of  the  annoitT  1^ 
was  to  prevent  men  from  entering  into  (iich  improvident  o- 
gagements,  and  therefore  was  conftraed  ftrifUy  in  fa^ipo^^ 
applications  like  the  prefent.  Ex  parte  Anfell^  ante,  vol.  i.  p-^f- 
that  in  this  cafe  Woodgate  and  not  Cator  was  the  contractof 
party,  the  grantor  poffibly  having  preferred  the  undertakiif  ^ 
the  former ;  that  the  true  ftatcment  of  mere  formal  matten  k*^ 
been  required  by  the  Courts,  as  for  inftance,  the  prccifc  miSP^ 
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m  which  the  confideration  money  had  been  paid  (a),  and  the        i8oi. 
precife  hand  by  which  it  had  been  paid.  (6)  ' 

Lord  Alvanley  Ch.  J.     I  do  not  think  the  objeAion  to  this         ^J°* 
annuity  can  poflibly  prevail,  notwithftanding  the  rigorous  extent       HotTc. 
to  whicli  the  provifions  of  the  annuity  a6l  have  been  carried. 
Whatever  my  opinion  might  have  been  originally,  I  muft  now 
acquiefbe  in  the  determination  that  the  hand  by  which  the  con- 
iideration  money  is  paid  muft  be  ftated«     But  that  ftatement  is 
pot  mere  matter  of  form,  for  the  reafon  upon  which  that  decifion 
proceeded  was  that  the  Court,  by  having  before  them  all  the 
dramatis  psr/oTue,  might  be  able  to  aicertain  all  the  particulars 
of  the  trania£lion.     Indeed  according  to  the  letter  of  the  a£l, 
fuch  a  ftatement  does  not  appear  neceflary.     Undoubtedly  a 
claufe  of  redemption  muft  be  truly  ftated,  becaufe  it  is  part  of 
*   the  conQderation  of  the  annuity.    But  it  does  appear  to  me  that 
the  memorial  in  the  prefent  caic  has  Very  truly  ftated  the  agree- 
ment for  redemption.   What  was  the  prefent  tranfa&ion?  Wood" 
gate,  as  agent  for  Cator,  iigns  the  contra6l  for  the  annuity,  and 
then  enters  into  the  agreement  for  the  repurchafe  of  the  annuity 
on  which  the  prefent  queftion  turns.     He  muft  therefore  be 
taken  to  have  entered  into  the  agreement  as  agent  only  for  Cator, 
and  the.  agreement  muft  be  cohfidered  as  fubflantially  Cator^s 
'  and  not  Woadgai^e.    The  former  only  is  liable  on  thin  under- 
'     taking  and  not  the  latter.    With  refpe&  to  the  obfervation  that 
'     it  is  faid  to  be  figned  by.  Woodgate  as  a  witnefs,  when  in  fa£l  it 
was  figned  by  him  as  an  agent, .  the  anfwer  is  that  it  was  not 
^     neceflary  that  it  fliould  be  witnefled. 

' ;      Heath  and  Kooke  Js.  exprefled  themfelves  of  the  fame 
^     opinion. 

^  Chamb&e  J.  The  names  of  the  witnefles  are  required  to  be 
1  .  ftated,  in  order  that  evida:ice  of  the  tranfa6lion  may  at  any  time 
^  be  obtained.  But  that  reMon  does  not  i^ply  to  this  cafe,  where 
i  -the  only'peribn  prefent  is  flated  in  the  memcnrial,  but  whether- 
I  prefent  as  witnefs  or  agent  is  the  fingle  point  in  difpute.  If  in- 
r  deed  this  mode  of  memorializing  the  agreement  had  a  tendency 
f     to  miflead,  that  might  be  a  ground  for  the  application,  but  we 


I 


(a)  Rumhallv, Mmrrmy^  3  TermJUp.  I98.  (b)  J>almtr  V.  Barnard^  ^  Term  Reft.  248. 

See  aUb  Ex  parte  Faitti  et  Ux.  sTerm  and  G/tf^v.  JlfwA/,  ii.390.    fiu\  this  rule 

{.      Mep,  283.  and  Kelfe  V.  4mbr9fe^  7  Term  appUet  to  the  deed  only,  not  to  the  njeino- 

.'^    i8>/.551«  rial,/>rrjSjrr*Ch.J.    Ett parte AffeU.amte^ 

*  Yol  I.  p.  03.  note  a,                            / 

^  ought 


^ 
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ought  to  extaid  the  rules  adopted  with  reipe£l  to  memorials  n» 
furtlicr  than  juftice  requires. 

Rule  difirhaigai 


N»v.24^     Wheelsr  Demandant,  Hill  Tenant,  and  Heseltixe 

and  Others  Vouchees. 


Anendmem  of 
ancorery  by 
ioTertiiig  a  new 
ptriHi  b  tha  writ 
of  cotrv^on  affi- 
darit  of  tho  origi- 
Ml  intent  of  the 
parties  to  include 
all  their  property 
wtthfea  the  coun- 
ty, and  of  the 
amotofallper- 
Ibiit  intereAed 
at  the  time  of 
tbtamendBieiit. 


T^/'iLL/AJiiS  Serjt  moved  to  amend  a  common  reoovei;  lij 
^^    inferting  in  the  writ  of  entry  "  the  parifli  of  CiariaJ' 
The  recovery  was  lufiered  in  Hilary  Term,  25  Geo.  3.  of  laodi 
in  the  parilh  of  St.  Andrewj  in  thfe  county  pf  Dewm^  by  the  te- 
nant in  tail,  with  reverfion  to  himielf  in  fee.     Tlie  deeds  te 
lead  the  uies  conveyed  ^^  all  thofe  two  fields  or  cloHes  of  land 
called  <  Sheraxirs  Fields^  in  the  pariili  of  jS^.  Andrew  in  JKymo^ 
in  the  county  of  Devon,  and  all  other  the  hereditaments  whcics 
M.  71  was  ieiied,  of  any  eftate  of  inheritance  in  JPlymottA  or  die- 
where  in  the  county  of  DevonJ*     After  the  recovery  had  bea 
fuffered  it  was  difcovered  that  the  cloies  called  ^<  ShtrwSi 
Fields^*  were  fituate  in  the  parifli  of  Charles  in  JPfymoidif  ui 
not  in  St.  Andrem.    It  was  now  ftated  by  affidavit  to  hare  bea 
the  intention  of  |dl  the  parties  to  the  recovery  that  all  theefttti 
of  M*  T.  iituate  in  the  county  of  Devon,  fhould  be  imJoiU 
therein,  and  that  all  the  iflue  of  the  tenant  in  tail  were  of  ige 
and  confented  to  the  prefcnt  application.     He  cited  Wai/im^' 
Cox,  %BLio6s. 

Lord  Alvanley  Ch.  J.  hefitated  much  in  acceding  to  theip' 
plication,  and  laid  that  he  would  not  have  concurred  in  tk 
amendment  if  all  the  parties  whofe  interefts  might  be  aflbfiai 
bad  not  aflented  to  it. 

Per  Curiam,  Amendment  aDowtiL(«) 


(«)  Vid.  Crcfi  f.  Peadf  antft  vol  i.  p,  X37.  and  the  notes  to  that  c^ 


IN  THE  Forty-second  Year  of  GEORGE  III.  ^  551 

1861. 


Stovin  One,  S;c.  t\  Peering  and  Another,  Sheriffs  of  isr^.  24th. 

London. 

VCTioN  on  the  cafe. 
The  firft  count  of  the  declaration  ftated  that  one  John  in  an  iflion 
Ptigh  being  indebted  to  the  Plaintiff  for  work  and  labour,  the  *^^^  ^^*  ^^^-  ' 
Plaintiff  fued  and  profecuted  out  of  the  Court  of  our  Lord  the  onmerneproc'eff. 
King  of  Common  Bench^  a  writ  of  attachment  of  privilege,  di-  "  "  ^h*^*^  1°*  ^^ 
rc6led  to  the  Defendants  as  Sherifis  of  Ijordon^  whereby  tlicy  Sheriff  had  not 
were  commanded  that  they  iliould  attach  the  faid  Johrt  Push  *'^«  *>o^r  « 'he 

-  -  1  .       I     «•  «     r^.     It-/..  «»r  .*     .    /•  «  return  of  the 

and  have  him  before  the  Kings  Jujtices  at  ncjbninjter  on  Satur-^  writ,  without 
day  next  after  eight  days  oiSt.Hilajy^  to  anfwer,  SfC;  that  the  r^^wan^ofihe 
writ  was  duly  indorfed  for  bail  and  delivered  to  the  Defendants,  jwty  or  hisput- 
who  did  arreft  the  faid  JohnPugh,  but  tliat  the  Defendants  after-  ^'",Vth^writ 
wards  fuffered  the  faid  John  to  cicape^  and  that  the  Defendants  ifluc  from  c.  B. 
fo  being  Sheriffs  of  London  as  aforeCiid  had  not  die  body  of  the  ""ifo.^t.'^J?"" 
laid  John  before  our  faid  Lord  the  King  upon  or  at  the  day  men-  aver  that  the  Dc* 
tioned  in  the  faid  writ,  and  fo  thereby  appointed  for  the  return  [he'^^y  beftT' 
thereof  as  aforcfaid,  according  to  the  exigency  of  the  feidwrit,  our  faid  Lord  the 
and  the  ntles  and  praaicJe  of  the  faid  Court  of  our  faid  Lord  the' f^f^"^^^^^^^ 
King  of  Common  Bench  on  that  behalC  bad  on  ijjecial 

Tlie  fecond  count,  after  ftating  the  delivery  of  the  writ  to  die  *'«'"""«'• 
Defendants  as  in  the  firft  count,  averred  that  the  faid  John  Pugh 
after  fuch  delivery,  and  before  the  return  of  the  laid  ^Tit,  to 
wit,  on,  (Jr.  arid  on  divers  other  days  and  times  between  ^hat 
day  and  the  return  day  of  the  writ,  was  within  the  bailiwick  of 
the  Defendants,  and  might  and  could  at  any  or  either  of  thole 
days  and  times  have  l)cen  arrefted.  Yet  that  the  Defendants 
did  not,  nor  would  at  any  or  either  of  thofe  days  or  times,  or 
at  any  other  time  whatlbever  before  the  return  of  the  laft  men- 
tioned writ,  take  or  arreft  the  laid  John  at  the  luit  of  the  Plain- 
iiffj  under  and  by  virtue  of  the  laid  laft-mcntioned  writ,  but 
wholly  refufed  and  negleftcd  fo  to  do,  neither  had  they  the 
body  of  the  faid  John  before  the  Juftices  of  the  laid  Lord  the 
Ring  of  the  Common  Bench  upon  or  at  the  day  mentioned  in 
the  laid  laft  mentioned  writ,  and  thereby  appointed  for  the 
return  thereof  according  to  the  exigency  of  the  laid  laft-men- 
tioned  writ,  and  the  rules  and  pra£lice  of  tjie  faid  C0111I;  of  the 
laid  Lord  the  King  of  Common  Bench  in  that  behalf,  but  £0  to 
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do  wholly  negle6led  and  omitted,  and  therein  failed  and  made 
default,  to  wit,  at,  4^c.  by  means  whereof  the  Plaintiff  was  de- 
layed in  the  recovery  of  his  debt 

To  this  declaration  there  was  a  fpecial  demurrer  affigning 
for  caufcs  ^^  that  it  is  not  ftated  or  alleged  in  or  by  the  iaidfirft 
coimt  of  the  laid  declaration,  that  the  faid  DefeDdants  as  fodi 
Sheriffs  of  London  had  not  the  body  of  the  faid  John  Pagii 
before  our  faid  Lord  the  King's  Juftices  at  We/imin/Ur  at  the 
return  of  the  faid  writ  in  that  count  mentioned,  but  only  that 
they  the  faid  Defendants,  fo  being  Sheriffii  of  Ijondon  as  ^&x^ 
faid,  had  not  the  body  of  the  faid  John  before  our  faid  Lord  the 
Ejng  upon  or  at  the  day  mentioned  in  the  faid  writ  in  thit 
count  mentioned,  which,  inafmuch  as  the  faid  writ  in  that  count 
mentioned  was  iffiied  out  of  and  returnable  in  the  Court  of  our 
Lord  the  King  of  die  Common  Bench  at  We/lmin/lery  diey  mn 
not  commanded  or  requefled  to  do.     And  alfb  that  it  is  not 
fialcd  in  and  by  the  faid  firft  count,  nor  in  any  other  pan  i 
.the  faid  declaration,  that  the  faid  John  Pugh  did  not  appear  <r 
put  in  bail  to  the  faid  writ  in  that  firft  count  mentioned  Id  tk 
faid  Court  of  our  Lord  the  King  of  the  Common  Bench  #  T^ 
min/ler  at  the  return  of  the  faid  writ,  according  to  the  ez^oqf 
thereof."     And  as  to  the  laft  count  *<  that  it  is  not  inoriigr 
that  count  of  the  faid  declaration,  nor  in  any  other  part  of  tk 
faid  declaration,  ftated  or  alleged  that  the  faid  John  Pu^k  did 
not  appear  or  put  in  bail  to  the  faid  writ,  in  the  faid  laft  001st 
mentioned,  in  the  faid  Court  of  our  Lord  the  King  of  the  ()»• 
mon  Bench  at  Wejiminjler  on  the  return  of  the  faid  writ,  acco^ 
ing  to  the  exigency  thereof.     And  alfb  that  the  faid  decks- 
tion  is  in  various  other  refpe6ls  uncertain,  infuflScient,  and  in* 
formal,"  8^c, 

Vaughan  Seijt  having  admitted,  upon  a  queflion  being  pot  to 
him  by  the  Court,  that  the  firft  count  was  not  maintainaUe, 

Lens  Serjt.  was  now  called  upon  to  fupport  the  obje&kmH 
the  fecond  count  He  contended  that  it  was  not  fuffident  fc 
the  Plaintiff  to  allege  that  the  Sheriff  had  not  the  body  attbf 
return  of  the  wrif,  without  negativing  that  the  party  napa^ 
or  put  in  bail,  for  that  he  might  have  voluntariW  fiirraden' 
himfelf  and  put  in  bail  without  any  arreft ;  and  he  dted  Bfi^ 
kins  y.Plomer,  2jB/.  1048.  to  fhew  that  it  is  fiiffici^if^ 
Defendant  appear  at  the  retnm  of  the  writ,  and  that  in  afl^ 
for  efcape  on  mefhe  procefs  the  writ  fhtdl  iurmife  th^  «^^ 
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gtim  ire  permifit  et  turn  comperuit  ad  diem^  though  on  procefs  in 
execution  ad  largttm  ire  permifit ^  is  quite  fufficient. 

Fatighan  Seijt.  for  the  Plaindif  iniifted  that  if  the  party  appear 
and  put  in  bail,  it  is  a  compliance  with  the  writ  and  will  n^a- 
tive  tlie  allegation  that  the  Sheri£P  had  not  the  body ;  for  that 
if  the  Sheriff  be  ruled  to  bring  in  the  body,  putting  in  good 
bail  fatisfies  the  rule,  Wolfe  v.  CoUingwood,  i  Wilf  262.  That 
with  refpe£l  to  the  di{lin6lion  between  a6iions  on  mefhe  procefi 
and  on  procefs  of  execution,  though  it  be  not  fufficient  in  the 
former  cafe  to  fay,  ad  largum  ire  permifit j  yet  it  is  not  neceffiry 
to  allege  both  that  the  Sheriff  had  not  the  body,  and  that  the 
party  did  not  appear  at  the  day,  which  are  fynonymous  allega- 
tions, though  indeed  it  be  neceflary  that  one  of  them  fhould  be 
added ;  that  the  command  of  the  writ  is  that  the  Sheri£P  have 
the  body  to  anfwer,  ^c.  and  that  it  is  therefore  fufficient  to  allege ' 
a  breach  in  the  words  of  the  writ* 

Lord  Alvanley  Ch.  J.  I  can  entertain  no  doubt  that  the 
Plaintiff  has  alleged  a  fufficient  breach  of  duty  in  the  Sheriff  to 
<»tide  himfelf  to  an  a6lion  for  the  damage  which  has  enfued.  If 
the  party  had  appeared  at  the  return  of  the  writ,  the  Sheriff 
would  have  had  the  body. 

Heath  and  Rooke  Js.  concurred. 

Chambre  J.  It  feems  to'  me  to  be  fufficient  in  this  cafe  i6 
follow  the  language  of  the  writ;  though  I  confefs  that  I  do  not 
like  to  depart  from  the  eftablifhed  forms  of  pleading  (a)  for 
which  there  oflen  are  teafbns  which  do  not  at  firft  occur.  In  the 
prefcnt  inftance  however  it  does  appear  to  me  that  the  breach 
is  fufficientiy  flated. 

Judgment  for  the  Plaintiff  on  the  fecond  count. 
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and  Another. 


(^;  In  Htf  he*i  Pleader y  p.  1 19.  thf  re  is  a 
precedent  of  a  deilaration  in  cafe  for  an 
efcape,  in  which  the  allegation  of  the 
debtor**  non-appearance  on  the  return  Any 
ia  like  the  one  adopted  in  the  principal  cafe, 
vfz.  *  did  fuffcr  freely  to  go  ac  large  whi- 
ther he  wouldf  and  the  faid  R.  before  the 
faid  Judicesof  the  faid  King  at  WefiminJUr 
aforefaid  at  the  faid  mo^ro^v  of  All  Souls, 
according  to  the  effect  of  the  faic*-  writ,  ht 
had  not.*'  But  in  T^cne  v.  Theobald,  LUi. 
fii/.  60.  where  the  averment  is,  that  the 
Sheriff  negleded  to  liave  the  body  on  the 


return  day,  it  n  followed  by  an  allegaaon 
that  the  del  tor  **  ww  not  committed  to  tht 
MarOial  uf  the  Marfial/a,  morfwt  im  amy 
haiV  The  modem  prai>ice  is  to  allege 
that  the  debtor  did  not  appear  according  to 
the  exigency  of  the  writ ;  whkb  fingle  alle- 
gation negatives  both  his  having  put  in  bail, 
and  that  the  Sheriflfhad  his  body.  In  this 
form  are  mod  of  the  MSS.  precedents  See 
alfo  Wentw.  Plead,  v.  8.  p.  456.;  though  in 
the  fame  volume,  p«  481.  there  is  a  prece* 
dent  fimilar  to  the  one  adopten  in  the  prin^ 
cipal  cafe. 
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N0v.%s^  Redit  Gent.  One,  Sfc.  v.  Bboomhead. 

An  attorney's     'T'HE  bail  in  this  cafe,  being  about  to  juftify,  were  oppofed  by 
*uA'***th^D°*  W^itfiawM  Serjt  on  the  ground  of  one  of  the  bail  originally 

fendant'c  attor-    put  in  being  clerk  to  an  attorney,  in  whole  room  one  of  the  now 
■•y»  ^^^y^   bail  had  been  fubftituted,  and  notice  given  that  the  bail  thw 

added  would  with  the  other  original  bail  juftify.  He  obferved 
that  the  bail  put  in  at  firft  being  a  nullity,  becaufe  one  of  tbem 
was  clerk  to  an  attorney,  it  was  impoffible  to  add  any  bail  to 
what  did  not  exift. 

Bayley  Seijt  contrh  infifted,  that  the  bqjl  originally  put  in  not 
being  clerk  to  the  attorney  of  the  Defendant  in  the  aflion,  did 
not  fall  within  the  reaibn  of  the  rule,  which  had  been  at  fiit 
adopted  with  refpe6l  to  attomies  only,  and  fubiequentfy  ex- 
tended to  their  clerks. 

But  The  Court  (not  without  much  hefitation  on  the  part  of 
XtfOrd  Alvahley  Ch.  J.)  finding  the  pra£lice  had  been  umfi>rm(tf) 
not  to  allow  attomies'  clerks  to  become  bail,  rgedled  the  bail; 
and  Heathy  Rooke^  and  Ckambre  Js.  exprefled  themlelyes  dearir 
of  opinion  that  the  rule  was  a  very  beneficial  on^  and  had  vid 
reafbn  been  extended  to  all  attomies'  clerks. 


(a)  Vid.  Boulogne  v,Vautriny  Deug.  467. 
in  notis,  I-aing  v.  CundaHy  I  H.  BL  76.  and 
Cornijh  v.  Rofs^  2  H.  BL  3JO.  Inflccd  ilie 
words  of  the  tule ,  MUb.  tCeo.l*  on  which 
the  prailicc  is  founded,  arc  very  llrone,Wz. 
*•  na  attorney  of  this  or  any  other  court,  or 


mny  perJoH  pra^Jtng  arfuch^  Where  vsf 
perlon  within  the  prohtbitioDof  thsrjkit 
pur  in  as  b.iil,  the  PlaiiitUf  may  take  *i* 
fi-nment  of  the  bail -hone*.  FentmyJs^ 
ante,  vol.  I.  p.  356.  and  fV^iUee  ^.Inta- 
Jmitby  aatcy  |«.  49. 
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COKER  V.  Guy.  AWa6ih. 

y4  SS  u  MP  SIT.    The  firft  count  of  the  declaration  ftated  "  that  A.  bang  tenant 
-^   heretofore  and  before  the  makini?  of  the  airreement)  pro-  \^  f'  ""***5  ? 
mife,  and  undertaking  hereinafter  mentioned^  to  wit,  on  the  4th  covenants,  by 
day  of  May  1793,  at  Salijbt^ryy  in  the  county  of  WiUsy  the  De-  t^^l^^l"^^^ 
fendant  became  and  was  tenant  to  the  Plaintiff  of  a  certain  fetch  75  tufheit 
meffuage  and  farm  of  the  faid  Plaintiff,  in  the  parifli  of  Hand-^  ""l^uy^r^.znA 
ley^  in  the  county  of  T>orJety  by  virtue  of  a  certain  leafe  and  deliver  them  at 
demile  thereof  then  and  there  made  by  the  faid  Plaintiff  to  the  {I'ourroftTe'u- 
faid  Defendant,  for  a  ceitain  term  of  years,  to  wit,  for  the  term  ter,  and  aUb  to 
of  14  years  then  next  following,  wherein  the  laid  Defendant  1"  rauch*!J^*^ 
amonffft  other  things  covenanted  with  the  (aid  Plaintiff  that  he  wheat  as  be 
the  faid  Defendant,  his  txecutoi-s  and  adminiftrators,  lliould  hirfamUy"at*fiv« 
and  would  yearly  and  every  year  during  the  continuance'  of  the  (hillings /rr 
faidleafe,  fetch  75  bufliels  of  coals  from  PcwZ^,  and  all  the  peat,  ^gr^^'bl^reen 
turf,  and  other  fuel  which  the  faid  Plaintiff  fliould  want  to  them  that  the 
make  ufe  of^  and  deliver  the  fame  at  his  maniion-houfe  gratis  /  furrendered  up, 
and  alfo  fhould  and  would  during  the  faid  term  fupplythe  (aid  «»<*  ^  n«w  one 
Plaintiff  with  as  much  good  wheat  as  he  fhould  want  to  expend  ?he"above'cove"' 
in  his  family  at  5s.  /;^r  bufhel,  and  as  much  good  barley  and  "ants,   a  new 
oats  as  he  fhould  want  for  his  horfes,  pigs,  and  dogs  tit  onb  j^^iy  executed, 
guinea  per  quarter ;  that  thereupon,  afterwards  and  before  the  ^nd  at  the  fame 
end  and  expiration   of  the  term  of  14  years  above  mentioned,  m'Tntw^smtred 
and  during  the  continuance  of  the  leafe  aforefaid,  to  wit,  on  >nto  whereby  a. 
the  27th  day  o^  May  1796,  at  Salifburyj^  in  the  county  of  Wilts  'hit  he^ouid 
aforefaid,  it  was  agreed  mutually  by  and  between   the  faid  ^«»ch  and  bring 
Plaintiff  and  Defendant,  that  the  leafe  fo  granted  as  aforefaid  houfe  o/!fi.'hfi' 
fhoidd  be  furrendered  up  arfd  cancelled,    and  that  the  faid  fie»rsandaffigns 
Plaintiff  fhould  grant  a  new  leafe  to  the  faid  Defendant  for  the  coaU  yearly  for 
term  of  twelve  years,  to  commence  from  the  then  preceding  '  *  y«*"  (^^« 
29th  day  of  September^  and  which  faid  new  leafe  fhould  not  con-  icai'e),and  yearly 
tain  any  covenant  on  the  part  and  behalf  of  the  faid  Defendant,  f"P^*y  ^:  ^'li 

,.  T../1  •/»»  1  -      htxn  and  afligns, 

his  executors,  or  adminiftrators,  to  fetch  yearly  and  every  year  with  as  much 

cood  wheat  as  he 
ihould  want  in  hU  family  at  five  Ihillingt  far  bufhel.  B.  havir^  pjned  with  iits  reveriion  in  the 
farm,  and  alfo  quitted  the  roanfion-houfe  in  wliich  he  rcfideJ  at  the  time  when  th*f  ^ffetrment  was  made, 
held  that  he  was  not  entitled  to  maintain  an  virion  agahfift  A.  for  refufine  to  de>lnTr  the  wheat  .n  the 
AipuLited  price;  that  the  agreement  being  entire,  ratut  receive  one  uniform  conMrurtion  ;  and  as  it  was 
clearly  local  in  relpe^l  to  the  delivery  of  coils,  it  could  net  be  deemed  ;  erfonal  i:i  refpe^^  to  t!.e  wheat. 
Held  alfo  that  no  parol  tfideiKe  could  be  admitted  to  explain  the  agreement,  thete  being  oo  lauat 
ambiguity. 

o  D  3  during 
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1 80 1.        during  the  continuance  of  the  faid  new  leafe  75  buihels  of 
""^^  coals,  Sfc.  (followuig  the  words  of  the  former  covenant) ;  and 

V.  that  it  was  then  and  there  further  agreed  by  and  between  the 

C''*^'         faid  Defendant  and  the  faid  Plaintiff,  that  the  iaid  Defendant 
and  his  executors  fhould  fetch  and  bring  to  the  dwelling-hoit& 
of  the  faid  Plaintiff,  his  heirs  and  affigns,  75  buihels  of  coak 
&om  Poole  yearly  and  every  year  during  the  term  of  twd?e 
years  feom  the  29th  day  of  September  then  laft  pad,  and  all  the 
peat,  turf,  and  other  fuel,  and  alfb  fupply  him  with  wood  for  Us 
fencing  and  hedging  his  lands  gro/Zs,  when  rea(bnably  required, 
and  alfo  permit  the  faid  Plaintiff,  his  heirs  and  afligns  to  winter 
two  rother  beafts  ^nith  ftraw  in  the  backfidcs  or  ftraw  baitoD^ 
with  the  milch  cows  belonging  to  (aid  Defendant,  his  exec^utors 
and  adniiniftrators  gratis^  and  permit  and  flifier  the  pigs  to  go 
out  to  ftubble  with  the  pigs  of  the  iaid  Defendant,  his  execnton 
and  adminiftrators  gratis;  and  alio  yearly   and    every  jetf 
during  the  iaid  term,  fupply  the  itud  Plaintifl^  his  heirs  sod 
afligus,  with  Ho  much  good  wheat  as  he  or  they  fliould  want  to 
expend  in  his  or  their  family  at  55.  per  buihel,  and  alio  to  modi 
good  barley  and  oats  as  he  or  they  might  want  for  his  (s 
their  hories,  pigs,  xmd  dogs,  at  25.  7  j</.  per  buihel ;  and  in 
failure  of  the  performance  thereof  or  any  part  thereof  to  p^ 
to  the  faid  Plaintiff,  his  heirs  and  aiEgns,  the  Hun  of  lochia 
lieu  and   iatisfa6lion  thereof;  that  in  confideration  that  the 
Plaintiff  promifed  the  faid  Defendant  to  perform  the  laid  agre- 
ment  in  all  tilings  on  his  part  to  be  perfoi-nied,   the  Defencka 
promifed  to  perform  the  fame  in  all  things  on   his  part  to  be 
performed ;  that  afterwards,"  to  wit,  on  the  lame  di^y  and  yecr 
laft  aforeiaid,  at,  S^c,  the  faid  ikft-mentioned  leale  was  furrsi- 
dered  up  and  cancelled,  according  to  the  laid  agreemcHit;  asd 
that  afteiwards,  to  wit,  on  the  fame  day  and  year  laft  iiof^ 
faid,  at,  Sfc.  he  the  faid  Plaintiff  did  execute  a  new  leafe  totk 
(aid  Defendant,  according  to  the  faid  agreement  fo  made  » 
aforefaid,  and  did  do  and  perform  all  things  in   the  faid  agree- 
ment contained  on  his  part  and  behalf  to  be  done  and  p&- 
formed,  to  wit,  at,  S^c.\  yet  the   Defendant  had  not  Tcarfj 
from  the  faid  29th  of  September  to  the  lliing  out  of  the  ofr 
ginal  writ  of  the  Plaintiff,  fetdied  and  brought  to  thedweUis^ 
boufe  of  tlie  Plaintiff  75  buihels  of  coals  fix>m   PooU  afcre- 
faid,  S^c.  (negativing  the  Defendant's  performance  of  anv  i^f 
the  terms  of  the  agreement) ;  by  reaibn  whereof  and  accord- 
ing to  tlie  tenor  of  the  iaid  agreement,  the  &id  DAai^ 
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became  liable  to  pay  to  the  Plaintiff  the  fum  of  100/.  when*      1801. 
requefted,  Jjfc* 

Tbe  Defendant  pleaded  Nan  qffump/U. 

The  caufe  was  tried!  before  Graham  Baron,  at  the  lafl  Sum-  Ct^^- 
mer  Affizes  at  Salt/bun/^  when  it  appeared  that  the  firft  leaie 
ftated  in  the  declaration  was  fiirrendered,  and  a  new  one  granted 
in  the  manner  therein  mentioned,  and  that  the  agreement 
therein  alio  mentioned  was  executed  on  the  fame  day  as  the 
new  leafe ;  that  the  Plaintiff  f^t  the  time  when  the  new  leafe 
and  agreement  were  executed,  was  poilefled  of  two  manCon- 
houfes  in  the  parifh  of  liandley,  one  called  Stricklandsy  the 
other  called  WiUiams\  in  the  former  of  which  he  then  reflded ; 
but  that  he  afterwards  fold  Stricklands^  together  with  the  re- 
verfion  in  the  Defendant's  farm,  and  from  that  time  refided  in 
WiUiams^s ;  that  from  the  time  when  the  Plaintiff  quitted  Strick- 
landSf  the  Defendant  had  omitted  to  perform  the  agreement, 
and  that  the  a£lion  was  brought  to  recover  damages  for  flich 
non»performance.  The  learned  Judge  was  of  opinion  that  the 
written  agreement  was  to  be  confidered  independent  of  the 
leafe,  and  that  although  fuch  parts  of  the  a^eement  as  required 
a  local  delivery  or*  local  performance  could  not  be  enforced 
afler  the  Plaintiff  had  quitted  Stricklands,  yet  that  as  fome  parts 
of  it  did  not  require  fucb  local  delivery  or  performance,  the 
Plaintiff  had  flill  a  right  to  infift  upon  the  Defendant's  com- 
pliance with  thofe  parts,  though  the  latter  was  no  longer  tenant 
to  the  Plaintiff.  He  therefore  dire6led  the  Jury  to  confider 
what  damage  the  Plaintiff  had  fiiflained  by  the  Defendant's  re- 
fufal  to  fupply  him  with  a  fack  of  wheat,  which  had  been  de- 
manded, at  the  price  mentioned  in  the  agreement  The  Jury 
found  a  verdi£l  for  the  Plaintiff,  damages  20  fhillings. 

A  rule  having  been  obtained  calling  on  the  Plaintiff  to  fliew 
Caufe  why  this  verdiA  fhould  not  be  fet  afide,  and  a  new  trial 
be  granted, 

Be/l  Seijt  fhewcd  caufe.  It  was  agreed  between  the  parties 
that  the  covenants  of  the  old  leafe  in  favour  of  the  landlord 
ihould  be  excepted  out  of  the  new  leafe,  and  the  evident  reafbn 
wh^  this  was  done  was,  that  the  landlord  being  about  to  quit 
the  premifes  on  which  he  then  refided,  wiflied  to' make  the  un- 
dertaking of  the  tei^ant  perfonal  to  himfel^  and  thereby  (eciire 
to  himlelf  thofe  advantages  which  would  otherwife  have  paffed 
to  his  ^fBgnee.    From  the  terms  of  the  agreement  it  appears 

o  Q  4  indeed 
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.indeed  that  fbme  of  the  covenants  were  only  to  be  perfonned 
while  the  PlointiiF  refided  in  his  then  dw^Iling-honfe;  bat  the 
ftipulation  reipe£ling  the  wheat  is  not  .to  be  fo  reftr^uned;  for 
the  agreement  is  general  that  the  Defendant  fhall  fuj^ly  the 
Plaintiff  with  fo  much  wheat  at  fo  much  per  quarter,  which  im- 
plies this  provifion,  viz*  if  the  Pkintiff  fhall  demand  the  fame 
of  the  Defendant,  which  demand  muft  be  made  at  the  De- 
fendant's  refidcnce.  Nor  is  there  any  reafbn  why  the  teniot 
ibould  be  relieved  from  fuch  ftipulation,  for  be  x>f  oourie  has 
had  a  valuable  conTideration  for  it  in  the  amount  of  his  ran; 
and  if  the  prefcnt  Plaintiff  cannot  maintain  this  aAion  the 
Defendant  will  be  altogether  difcharged ;  for  whether  the  Plain- 
tiff or  his  aflignee  of  the  reverfion  be  entitled  to  the  benefit  d 
the  agreement,  the  a6lion  muft  be  brought  in  the  name  of  \ki 
Plaintiff. 

Lens  Serjt.  contra  was  ftoppcd  by  the  Court. 

Lord  Alvanley  Cli.  J.  I  cannot  conftrue  tliis  agreement  in 
any  other  way  than  as  referring  to  the  relation  of  landlord  and  t^ 
nant  fubtifting  between  the  parties,  and  that  it  ^i^as  meant  to  coo- 
tinue  between  the  Plaintiff  and  Defendant  only  £6  long  as  thati^ 
lation  ibould  exift  between  them  {d).  The  words  ^  heirs  uni 
afligns"  being  introduced  throughout  clearly  Ihew  that  it  cooU 
not  be  intended  ck  a  mere  perfbnal  agreement.    Indeed  manjof 


(a;  But  it  (hould  teem  that  if  the  Plain- 
tiff had  parted  with  his  intere  ft  in  the  lands 
demifed  to  the  Defendant,  or  even  with  his 
cftate  in  the  manfion-houfe  called  Sir'tck^ 
lands^  but  had  continued  to  reOde  in  the 
latter  fo  ns  to  be  capable  of  deriving  a  be- 
nefit there  from  tiie  performance  <9f  the 
agreement,  he  might  have  maintained  his 
adion.  For  where  a  parlbn  covenanted 
with  R,JB,  who  was  tenant  by  the  curtefy 
to  find  a  prieft  to  perform  divine  fervice  in 
the  houfe  of  R.B.  evciy  Saturday  in  the 
year  during  the  life  of  the  laid  R.  B.  and 
afteruards^.^.  furrendered  hiseftate  to  the 
r«verii(mer,  and  took  back  a  term  for  years, 
it  was  held  that  the  covenant  was  not  ex- 
tin^,  and  that  R.  B.  might  maintain  an  ac- 
tion for  noil-pe/f()i'tnance  of  the  covenant, 
6  H.  4*1,  I  Roll.  Ab.  Covenant  0.  pi.  I. 
fol.  52i.  I  Bac.Ab.  Covenant  G.  fo.  54a 
ed.  1736.  6  yim.  Ab,  Covenant  0.  So 
where  the  covenant  was  to  perform  divine 
fervice  in  the  chapel  of  2).  not  defcribing 
it  as  belo!iging  to  the  manor,  it  was  held 


that  the  heir  of  the  coveoantee  ir^i^ 
maintain  the  action,  though,  in  confie^usr 
of  m^^  alienations,  he  was  not  feifedof:^: 
manor  in  his  own  fight,  but  in  that  cihi 
wife,  for  the  covenant  being  prriiaQsI  »• 
fcendcd  upon  the  heir  of  the  coveentes. 
and  not  upon  the  purchal'er  of  tbeastf- 
but  in  that  cafe  it  ieems  aUb  to  kave  ^» 
holden  that  if  the  chapel  had  beeadc6fM 
as  belonging  to  the  manor,  the  beir  tif 
alienation  could  not  maintam  the  a^ 
nor  even  the  alienee  (adds  Broie)-,  s  >^ 
(hould  feero,  for  he  is  net  privy  io  fcW 
I  H.4.  6  Br:  Ah,  tit.  Covem^t^  pJ-i:- 
/"//«.  Ah,  tit.  Ccvemantt  ?!•  XJ.  ^^ 
latter  pofitioo  of  JBrmJke  is  concra^dcd^ 
42JS^.3-3-  alto  abridged  by  Snbe,^ 
Covenant,  pi.  5.  There  the  ccreiMBt «» 
to  chaunt  in  the  chapel  of  fuch  a  naatffac 
the  lords  and  their  fervant<,  and  it  vti  ai 
mitted  that  the  purchafer  of  the  ma«c 
might  maintain  an  aOion  on  the  cortwo; 
though  not  privy  as  heir  to  the  tartttHt^i 
for  tlic  covenant  went  with  the  hnd. 

tic 
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the  covenants  are  fuch  as  could  not  poffibly  be  performed  to  any        1 801. 

^ven  affignee  of  the  Plaintiff's  living  at  any  diftance  whatlbever      

from  the  demifed  premifes,  but  only  to  fuch  aflignee  as  fliould  ^°^" 
fucceed  to  the  Plaintiff's  dwelling-houfe  at  Stricklands^  and  Gut. 
ftand  in  all  refpe£ls  in  the  fame  relation  as  the  Plaintiff  himfelf 
did  at  the  time  the  agreement  was  entered  iato.  It  is  obfervable 
alfo  that  thefe  words  ^'  heirs  and  affigns"  are  uied  in  the  ftipu* 
lation  refpe£ling  the  wheat  as  well  as  the  other  ftipulations,  and 
we  muft  give  one  uniform  and  entire  conftruAion  to  the  agree* 
ment,  and  not  hold  fome  parts  of  it  to  be  peribnal  and  others 
not  fo.  The  parol  evidence  in  this  cafe  cannot  vary  this  con- 
ftru6lion.  I  am  therefore  of  opinion  that  we  are  bound  to  con- 
fider  the  Defendant  as  having  executed  tliis  agreement  in  the 
capacity  of  tenant  to  the  perfbn  who  ihould  continue  to  fuftain 
the  chara6ler  of  landlord. 

Heath  J.  I  am  of  the  fame  opinion.  In  the  firft  place,  it 
appears  to  me  that  no  parol  evidence  can  be  admitted  unlefs 
there  be  a  latent  ambiguity  in  the  agreement  itfelf  (cr).  It  is 
contended,  however,  that  the  agreement  itfelf  is  perfbnal ;  but 
many  of  the  ftipulations  in  the  agreement  are  clearly  local,  and 
not  to  be  performed  at  a  diftance  from  the  premifes.  The  cove- 
nant to  ferve  the  Plaintiff's  family,  muft  mean  his  femily  in  that 
place,  and  not  wherefbever  they  m^y  happen  to  reiide. 

RooKE  J.  Had  this  agreement  been  reverfed  in  its  order, 
and  the  ftipulations  reip^£ling  the  wheat  been  placed  at  the  b^ 
ginning,  there  might  have  been  fome  ground  for  the  Raintiff 's 
argument.  But  here  the  agreement  begins  with  a  proviiion 
that  the  Defendant  ftiall  bring  coals  to  the  Plaintiff's  dwelling- 
houfe,  and  then  goes  on  to  ftipulate.that  the  Defendant  (hall 
furniib  fuel  and  alfo  wood  for  fencing  his  lar^ ;  then  follow  "^ 

other  proviiions  refpe£Ung  the  Plaintiff's  cattle,  and  then  the 
ftipulation  to  fupply  the  Plaintiff  with  as  much  wheat  as  he 
fhould  want  in  his  &mily.  Now  the  meaning  of  the  term  family 
muft  be  his  family  reftding  upon  the  premifes.  Every  agreement 
muft  receive  its  conftru6lk>n  from  its  own  terms,  without  the 
introduction  of  any  evidence  dehors  the  agreement,  unlefs  there 
be  fome  latent  ambiguity. 

Chambre  J.  If  there  be  any  ambiguity  rei^£ling  the  par-, 
ticular  articles  mentioned  in  this  agi^sement,  we  muft  look  to  the 
whole  of  the  agreement  in  order  to  afcertain  the  fenfe  of  it  It  is 

(a)  Fide  aiam  Prefiw  Vi  Meutw^  %  ML  ia49. 

admitted 
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I  $0 1 .       admitted  that  fome  of  the  articles  can  only  relate  to  the  fitoadoil 

— —      of  landlord  and  tenant;  but  it  is  concluded  that  the  ftipulatioo 

CoKE»        refpefting  the  wheat  is  to  be  fep^rated  from  the  reft,  and  to  be 

Gut.         conftrued  as  a  perfonal  agreement;  but  I  find  nothing  in  the 

language  of  the  agreement  which  calls  upon  us  to  divide  anj 

part  of  it  from  the  reft.     The  heirs  and  aifigns  mentioned  in 

the  agreement  muft  either  mean  the  heirs  and  afiigns  who  ihould 

be  entitled  to  the  eftate  in  leafe  to  the  Defendant,  or  the  hein 

and  affigns  who  ihould  be  entitlisd  to  the  houfe  in  which  tbe 

Plaintiff  refided :  but  in  either  of  thefe  cafes  the  prefent  Plaintiff 

would  be  precluded  from  maintaining  his  a£lion. 

Ride  abfblute. 


i^wv,  a6th.     Slade  et  Ux.  Tenants  v.  Dowland  Demandant ;  ia 

Falfe  Judgment. 

In  I  wrTt^r^it  W^'"^  of  falfe  judgment  direaed  to  the  SherifT  of  Ztef/eJ/tor, 

count  upon  the  conunandhig  him  to  go  to  the  Court  of  the  Manor  and 

^°  .  ^*  *.":  Foreft  Manor  of  GiUtngAamy  and  there  caufe  to  be  recorded  i 

/m  ut  Je/t^t  plaint  between  the  Plainti£&  and  the  Defendant  of  a  plea  of  land, 

omitting  rf«^  wherein  the  Plaintifis  complained  that  falfe  judgment  had  been 


be  bad.  given.     The  Sheriff  returned  that  he  had  recorded  the  plaint 

'^^dcdudn **'  *"^^  ^^^  ^^^  ^®  proceedings,  viz.  a  writ  of  right  clofe ;  and  tke 

his  title  through  a  count  founded  thereon,  which  was  as  follows :  ^^  Thomas  Da^- 

h«*M  fiftein^^  ^^  ^y  -rfftg^m  John  Mayhew  his  attorney,  demands  againft 

leir  of  7^.,  itd  William  Slade  and  Elizabeth  his  wife,  1 8  acres  of  land,  1 8  acres 

the' ftce'of  Se  ^^  Hieadow,  1 8  acres  of  pafture,  and  1 8  acres  of  furze  and  heath, 

count  that  J,  3,  with  the  appurt^nances  fituate,  lying  and  being  in  the  tithing  of 

f^i'Jd  WsauDt  -S(wr/on,  in  the  manor  of  GiUingham,  in  the  county  of  Datfd, 

it  is  fatal;  ai.  and  witliln  the  jurifdifUou  of  this  Court,  and  whereof  he  fays 

though  it  aifo  ^1^^^  Thomas  Gamlm  was  feifed  in  his  demefhe  as  of  fee,  accori- 

appear  mat  upon  *^  '  , 

faUure  of  iflue  of  ing  to  the  cuftom  of  the  manor  aforefaid  in  the  time  of  peac^ 
5*th"e°fi^rf"*  in  the  time  of  the  Lord  George  the  Second,  late  King  of  Greai 
7. 5.  became  Britain^  S;c.  and  within  fixty  years  now  laft  paft,  by  taking  the 
^is  heiw.  efplees  thereof  to  the  value,  Sfc.  and  died  thereof  feifed,  leaving 

one  Elizabeth  his  wife  him  furviving,  apd  from  the  faid  Thomoi 
Gamlyn  the  right  to  the  faid  tenements^  with  the  appurtenances^ 
defcended  and  came  to  one  William  Gamlyn^  as  brother  and  heir 
of  the  faid  Thomas  Gamlyn,  fubje6i  to  the  eftate  of  free  bench 

of 
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of  the  faid  Elizabeth  therein,  according  to  the  cuftom  of  the        i8oi. 

manor  aforefaid,  and  from  the  lame  WiUiam  Gamlyn  the  right      

to  the  laid  tenements,  with  the  appurtenances,  fubje^  to  the  faid  ^^^^^^  Ux. 
eftate  of  the  laid  Elizabeth  Gamlyn^  delcended  and  came  to  one  Dowlanu;  in 
Hannah  Dondandy  as  eldeft  coufin  and  heir  of  the  faid  William  ^^^^  J«**8'"«"^ 
^  Gamlynj  according  to  the  cuftom  of  the  laid  manor,  that  is  to 
fay,  as  eldeft  daughter  and  heir  of  Hannah  Bally  who  was  the 
only  fifter  and  heir  of  one  other  Thomas  Gamltpty  who  was  the 
&ther  as  well  of  the  laid  firft  mentioned  Thomas  Gdmlyn  as  of 
the  laid  William  Gamlyn^  which  laid  Elizabeth  Gamli/n  died  in 
the  lifetime  of  the  laid  Hannah  D(miland;  and  from  the  laid 
Hannah  Dawland  the  right  to  the  laid  tenements,  with  the 
appurtenances,  delcended  and  came  to  one  Thomas  Dowlandy 
AS  fon  and  heir  of  the  laid  Hannah  Dondand ;  and  Irom  the 
laid  Thomas  Damlandj  the  Ion  and  Iieir  of  the  faid  Hannah 
Daodandy  the  right  to  the  laid  tenements,  with  the  appurte- 
nances, defcended  and  came  to  the  laid  Thomas  Dawland  the 
now  demandant,  as  Ion  and  heir  of  the  faid  Thomas  Dawland^ 
the  Ion  and  heir  of  the  faid  Hannah  Dondand^  and  that  this 
I  is  his  right,  he  the  laid  Thomas  Dowland  the  now  demandant 
;     offers,- |c.  '  ' 

X  Several  Imparlances  followed  at  the  prayer  of  the  tenants,  and 
r  then  a  general  demurrer ;  after  which  other  imparlances  at  the 
prayer  of  the  demandant,  and  a  joinder  in  deitiurrer.  Then 
came  a  judgment  for  default  of  the  tenant's  appearance,  that  the 
premiles  demanded  fliouid  be  taken  into  the  hands  of  the  lord  of 
the  manor ;  and  a  precept  to  the  bailiff  of  the  manor  to  take  the 
lame  into  the  hands  of  the  lord,  and  to  make  known  the  day  of 
the  caption  at  tlie  next  court,  and  liunmon  the  tenants  to  hear  ' 
the  judgment:  at  the  next  court  the  bailiff  returned  that  the  pre- 
cept came  to  his  hands  too  late  for  him  to  execute  it  before  the 
next  court ;  and  therefore  the  lame  judgment  was  given,  and 
precept  awarded  as  before.  At  the  next  court  the  tenants  again 
made  de&ult,  and  the  bailiff  returned  that  he  had  taken  the  pre- 
mifes  into  the  hands  of  the  lord,  and  that  he  had  lummoned  the 
tenants  to  hear  the  judgment;  whereupon  judgment  was  given 
that  the  demandant  Ihould  recover  his  leilin  of  the  tenements, 
with  the  appurtenances,  againft  the  tenants ;  and  the  demandant 
prayed  a  precept  to  the  bailiff  to  caule  him  to  have  his  lidl  leifin 
ther^f,  which  was  granted,  and  at'the  following  court  the  bailiff 
returned  that  he  had  caufed  the  demandant  to  have  lull  leifin. 
Upon  tfaif  record  the  preient  Plaintiffi  affigned  errors  thus: 

'«  And 
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1 80 1 •       ^^  And  hereupon  the  faid  William  Slade  andJEUizabeti  hnwik&j, 
— —      that  the  record  aforefaid  is  vicious  and  in  many  reipeAs  deiefiiv^ 
v"  ^*    ^"^  ^^^^  ^^^'^  judgment  is  given  againft  them  in  the  proceeding! 
DowLANo;in  aforefkid  in  many  iiiftances,  that  is  to  faj,  in  this,  thatistoili^i 
Ftlfc  Ju4|mei)t.  ^^^  ^^  feifin  of  right  of  the  premiies  in  the  iaid  count  mentioiiei 
is  in  the  faid  count  alleged  and  averred  in  Thomas  Gamlyn,  whoii 
therein  alleged  to  have  been  laft  feifed,  and  from  whom  tfaeisij 
Thomas  Dawland  deduces  his  title,  aiid  that  the  right  is  in  dut 
count  alleged  to  have  defccnded  to  the  fevcral  peribns  thenii 
named  in  fucceffion  from  the  (aid  Thomas  Gamlyrij  who  ixvij 
thing  which  appears  in  the  iaid  count,  had  no  right,  and  tk 
the  tide  is  attempted  to  be  deduced  to  the  iaid  Thomas  Daaded 
from  an  anceftor  who  is  not  alleged  to  have  any  right,  bat  ir 
any  thing  which  in  the  iaid  count  appears  might  have  been  ieiiisi 
of  wrong,  and  the  right  have  been  in  thofe  who  had  been  feiled 
of  and  held  the  fame  premiies  fmcc  the  death  of  the  iaid  J%aam 
Gamlj/tiy  and  that  the  right  is  itatcd  to  deicond  from  one  vlio 
no  right  had,  and  that  the  root  of  the  iaid  Thomas  Daiiadi 
title  is  crroneouily,  imperfe6lly,  and  defc^velyalleg«d;  andaUb 
in  this,  that  iuppofing  the  iaid  Thomas  Gamfyn  the  laft  fiafei 
to  have  had  any  right,  no  right  is  deduced  from  the  iaid  Tluma 
Gamh^n  to  tlie  iaid  Thomas  Daidand,  inaimuch  as  the  &id 
Hannah  Dfftdand  is  in  the  iaid  count  alleged  to  be  the  beircf 
the  iaid  William  GawlyUy  and  the  right  to  the  premiies  in  tbe 
iliid  count  mentioned  to  have  defoendcd  to  the  iaid  HoMsi 
Dnrxlund  as  the  heir  of  Hannah  Ball^  which  iaid  Hannah  Btiit 
mull  therefore  have  died  before  the  faid  JViliiam  Gamfyfiy  orie 
faid  Hanfiah  Daucland  could  not  have  been  heir  to  the  faid  Wd' 
Ham  Gamlj/tiy  or  the  right  have  defcended  from  the  iaid  fflUkf 
Gamli/H  immediately  to  her  die  faid  Hannah  Zk/wlafid^  and  Trt 
the  iaid  Hannah  Ball  is  in  the  faid  count  ilated  to  have  bki 
the  iillcr  and  heir  of  Thomas  Gamlyn  the  father,  who  mull  there- 
fore have  died  in  the  lifetime  of  tlie  laid  Hannah  BalL  and  to 
which  faid  Thomas  Gamlyn  the  father  Wilh'am  Gamfyn  his  Ut 
who  furvdved  the  faid  HannaJi  Ball  muil  have  been  heir,  and  u? 
which  faid  Thomas  Gamli/n  the  father  Hannah  JSall  never  cooU 
have  been  heir,  if  it  be  true  as  is  in  the  faid  count  alleged,  tiut 
the  iaid  Hannah  Dcndatid  was  heir  to  William  Gamlun  si  tk 
time  of  his  death,  and  that  the  right  defcended  immediate 
from  him  to  her ;  and  alfo  in  this,  that  no  cuiiom  of  die  i«iJ 
manor  is  any  where  alleged,  whereby  it  appears  that  eideft 
,  daughters  and  eldeft  feipale  couiins  are  entitled  to  be  heirs  abM 
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and  exclufively  of  their  youngci*  fifters;  and  alfo  in  this,  that        1801. 
judgment  in  the  plea  aforeiaid  is  given  for  ihe  faid  Thomas 


Dawland  againft  the  faid  fVmiam  Slade  and  Elizabeth  his  wife,  ^ladeji  Ux. 
when  by  the  law  of  tlie  land  judgment  in  the  plea  aforeiaid  Dowland  ;  ia 
ought  to  have  been  given  for  the  faid  William  Slade  and  t:iiza-  ^^^^'  '"^«««t. 
beth  his  wife  againft  the  faid  Thomas  D&idand ;  and  alfb  in 
this,  that  judgment  is  given  in  the  plea  aforeiaid  without  any 
regard  to  the  matter  of  law  before  the  court  on  the  proceedings, 
by  the  demurrer  to  the  iaid  count  and  joinder  thereto ;  and  fo 
the  iaid  TVilliam  Slade  and  Elizabeth  his  wife  fay,  that  in  the 
iaid  court  of  the  iaid  manor  falfe  judgment  hath  in  divers  in- 
ftances  been  given  againft  themupon  the  proceedings  aforeiaid, 
and  they  pray  that  the-iaiB  judgment  for  the  iaid  defe£ls,  and  for 
others  in  the  iaid  record  appearing,  may  be  reveried,  annulled, 
and  utterly  made  void,  as  being  falfe  and  erroneous,  and  that 
the  iliid  William  Slade  and  Elizabeth  his  wife  may  be  reftored 
to  every  thing  which  they  have  loft  on  occadon  of  the  iaid  judg- 
ment, and  that  the  iaid  Juftices  here  may  proceed  to  the  exa- 
mination of  the  iaid  premiies."  The  Defendant  joined  in  error 
thus :  *^  And  the  iaid  Thomas  Dawlatid  iays,  that  the  judgment 
aforeiaid  ought  not  to  be  reveried,  neither  ought  the  faid  WiU 
Ham  Slade  and  Elizabeth  his  wife  to  be  reftored  to  any  thing 
which  they  may  have  loft  thereby,  becmiie  he  iays  that  in  the 
record  aforeiaid  there  is  not  any  error,  nor  is  any  falie  judg- 
ment given  in  the  iaid  court  of  the  iaid  manor  and  foreft- 
manor,  upon  or  in  any  of  the  proceedings  aforeiaid;  and  this 
the  iaid  Thomas  Dowland  is  ready  to  verily,  and  he  prays  that 
the  Court  here  may  proceed  to  the  exammation  of  the  premiics 
afoi'ciiiid,  and  that  the  judgment  aforeiaid  may  be  in  all  tilings 
aiHrmed,  and  adjudged  good  and  llifBcicnt  to  remain  in  its  full 
force." 

The  cafe  was  argued  on  the  laft  day  of  laft  Trinift/  Term ; 
when  Williams  Serjt.  for  the  demandant  was  defircd  by  the  Court 
to  begin.  With  reij)c6l  to  tlie  iirft  obje6lion  it  is  fiifTicient  to 
ftate  in  the  count  that  the  party  was  feifed  m  his  dcnicfne  as  of 
fee,  wkhout  adding  the  words  "  and  of  right."  Every  feidn  in 
fee  implies  a  right  to  that  feifin ;  and  the  Court  will  not  intend 
that  tlie  party  came  to  his  eftate  by  diileifin.  It  is  enough  if  it 
appear  that  the  anceftor  of  the  demandant  was  a6lually  ieiicd 
in  Icc-fimple,  that  being  the  only  ellate  which  can  be  recovered 
in  a  writ  of  right,  Fitz.  N.  B.i,  $.  Dally  v.  Kingy  i  H.BL  i. 
Now  in  tills  cafe  the  demandant  has  alleged  that  his  anceftor 

"*  was 
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1801.  was  fcifed  in  his  dem^fne  aiof  fee;  which  is  a  more  nfi  waycf 
pleading  in  the  cafe  of  an  eftate  in  pofleffion  than  to  faj,  <^ » 
of  fee  and  right,"  which  rather  applies  to  an  eftate  in  reTe^ 
Dowland;  in  fion.  Thus  in  Wrotejley  v.  Adamsy  Ploood.  1 87.  fl.  the  eftate  in 
oflBmcnt.  fg^flgjpig  jn  poffeffion  is  defcribed  in  dominicojuo  vl  dijeoio^ 
but  the  fee-fimplc  expe6lant  on  an  eftate  for  years  vt  defioi» 
et  jta-e^  fo.  187.  &.,  and  this  diftin£lion  was  approved  by  tk 
Court,  fo.  191.  or.  If  however  it  be  contended  that  the  lei£D 
in  this  cafe  may  have  been  obtained  by  wrong,  it  may  be  an- 
fwered  that  in  fome  caies  fuch  a  fcifin  may  be  fufficient  to  maifi- 
tain  a  writ  of  right,  as  ^>pears  from  Co.  LAtt.  280.  i.  281.0.; 
and  if  there  be  any  cafe  in  which  fuch  a  ieifin  will  iuj^XHt  tk 
a6lion,  it  cannot  be  eflential  to  (late  tliat  tiie  feifin  was  of  ri^ 
But  independent  of  general  reafbning,  this  niode  of  pleai&g 
is  fupported  by  precedents.  In  Rq/laVs  Entr.  title  FalfiJvi^ 
mcTtty  pi.  9.  fo.  323.  h.  ed.  1566.  the  count  runs  thus:  Etmk 
dicuHt  quod  ipjimet  fucnint  Jeifiti  de  mefimgiis  ierris  ^pntdi& 
cum  pertinefUiis  in  dominicojuo  tU  de/eodo  tenyfxjre pads  tempt 
Domini  Regis  nunc  capiendo^  &c.  In  Ra/lal  Ent.  tit.  Formed 
in  Remainder(a),  pi.  3.  fo.  347.  b,  the  words  de  Jure  are  aU) 
,  omitted,  and  fo  in  the  bar  to  a  count  in  a  writ  of  right  dofe,  Co- 
\  Entr.  tit,  Falfe  Judgment ^  pi.  2.  fo.  306.  A.      2dly,  With  nfyA 

to  the  repugnancy  in  deducing  tlie  tide,  the  introdnfiitn 
of  the  word  "  hcir^'  in  dofcribing  Hannah  JSallj  muft  be  tiken 
to  have  no  other  efFe6l  than  to  point  out  the  relationiliip  ia 
which  ihe  ftood  to  Thomas-Gamlyn  tlie  father.  It  wonid  nc*. 
have  been  fufficient  to  have  defcribed  her  as  eldeft  fifler,  niice 
that  defcription  would  not  have  excluded  the  exiftence  of  a  bro- 
ther. But  the  word  "  heir*'  imports  that  the  perfbn  to  whoa 
it  is  applied  is  the  perfbn  through  whom  the  fucceffion  to  ik 
eflate  is  derived ;  and  not  that  fuch  perfon  ever  ftood  in  ie 
iituation  to  claim  the  eflate  herfelf  as  having  furvived  Thams 
Gamlyn  to  whom  fhe  is  defcribed  as  heir.  In  Hemc^PkaiiX. 
tit  Fonnedon  in  Reverter,  fo.  501.5.  ed.  1657,  there  is  a  p^ 
cedent  to  which  the  lame  objeftion  would  have  applioi' 
There  Richard  the  demandant  makes  title  to  the  land  as  ik 
right  heir  of  E.  F.  the  donor  thus :  "  and  from  the  iame  &  and 
A»  (the  donees),  for  that  they  died  without  heirs  of  thdr 
bodies  begotten,  the  right  reverted  by  form,  4^.  to  the  fame 

{a)  There  are  alfo  three  precedents  in     14.  3.;8.  i.  pi.  1^.  and  340.^  rl.  i6.wbct 
Cp.  Bnt,  tit.  Formedofiy  viz,  fo.  328.  k  pL     the  wordf  dtjure  are  altogether  omitni 

Rkhari* 
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'  Hichardj  who  now  demands  as  ooufin  and  heir  of  the  fiiid  E.F^        1 80 1 . 
to  wit,  fon  of  5,  B.9  fon  and  heir  of  Z».  JR,  fbn  and  heir  of  JT.  jF.,  ■■ 

brother  and  heir  of  the  faid  E.  F.  the  donor,  and  which  after  S«-^^«  «  "'• 
the  death,''  S^c.     Richard  the  demandant  therefore  was  heir  to  DowLANoa  in 
the  donor  at  the  time  of  the  death  of  the  donees  without  iffue,       *      gnMnfe 
and  confequently  S.  £.,  L,  jP.,  and  W.  P.,  through  whom  hov 
claimed,  mud  all  have  been  dead  at  that  time.     In  this  ipdeed     1 
there  is  no  repugnancy.     But  the  plea  ihews  that  J.  and  A.  the 
donees  were  the  daughters  of  the  donor:  if  therefore  W.F.  the 
donor's  brother  died  before  them,  he  could  never  have  been  heir 
to  the  donor.     This  is  precifely  the  fame  obje£lion  as  that 
which  is  now  raifed :  and  had  it  been  confidered  of  importance 
would  probably  have  been  taken  advantage  of  in  the  former 
cafe.     In  the  cafe  of  a  lineal  defcent  it  may  be  incorreft  to 
defcribe  a  perfon  as  heir  to  another  who  fiirvived  him ;  but  in 
defcribing  a  collateral  defcent,  the  word  ^^  heir''  is  ufed  to  fhew 
that  the  anceflor  to  whom  it  is  applied  would,  if  hving,  have 
been  heir  to  the  perfon  laft  feifed.     If  however  it  fliould  be 
thought  that  the  objedion  has  any  weight,  yet  as  Hannah  Dao>' 
land  is  properly  defcribed  as  coufin  and  heir  of  William  Gavdyn^ 
and  the  fteps  by  which  her  title  is  deduced,  are  ftated  under  a 

Jcilicet^  the  Court  may  reje£i  the  latter  part  as  unneceflary(a), 
or  oonfider  the  word  *^  heir"  as  furplufage.  Indeed  the  pro- 
ceedings in  a  court  of  this  defcripdon  are  not  to  be  canvafled 
with  the  fame  accuracy  as  the  judgments  of  the  Courts  in  Wejl^^ 
minfter  HaUj  as  appears  from  j^/h  v.  Rogle  and  the  Dean  and 
Chapter  of  Saint  Paul%  i  Vem.'i6T.  Shaw.  Par.  Caf.  67.,  wher« 
a  common  recovery  in  a  Court  Baron  was  fupported,  though 
erroneous,  not  merely  on  the  ground  of  its  being  a  jcommon 
aflurance^  but  becaufe  it  was  fuffered  in  a  Court  Barcn. 

[The  counfel  for  the  Plaintiff  intimated  that  he  fhould  not  in-    * 
fift  upon  the  third  obje&ion,  and  the  Court  obferved  that  there 
was  nothing  in  it] 

Lens  Seijt.  for  the  Plaintiff  Undoubtedly  thefe  obje£lions  are 
very  nice.  But  the  Court  muft  confider  them  as  if  taken  upon  a 
fpecial  demurrer:  for  as  there  has  been  a  general  demurrer  in  the 
Court  below  to  which  the  flatutc  refpe£ling  fpecial  demurrersdoes 
not  extend,  the  affignments  of  errors  upon  the  writ  of  fidfe  judg* 

(a)  But  it  feems  that  it  would  not  have  manner  (he  was  heir.  See  x  Aff,  pi.  15. 
J>eca  fufficlent  10  defcribe  the  demandant  where  this  dof^rine  was  laid  down  in  a  writ 
as  coufin  and  heir>  without  (hewing  in  what     of  mpriaRcefier, 

menl 
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X  80  r .        ment  are  in  the  nature  of  fpccial  caufes  of  demurrer,     ift,  It  ff 

•      not  fufficient  in  a  writ  of  right  for  the  demandant  to  fct  forth  a 

SLAiretUx.  fj.jfjjj  only;  he  muft  (hew  that  he  has  the  mere  right.  The 
D.>vrLANo;  in  iffiic  is  not  taken  upon  the  feifin  but  upon  the  right ;  ahdun- 
Faiie  Judgment,  j^^fj^  ^^  allegation  of  the  right  be  made  no  iflue  can  be  taken. 

The  paflageg  cited  from  FUxherbert  only  Oiew  under  what  dr- 
cumflances  a  writ  of  riglit  may  be  maintained  ;  but  do  not  point 
out  what  particular  allegations  arc  nccellary  to  be  made  in  die 
count.     So  the  cafe  of  Dally  x.  King  only  lays  down  that  an 
allc^tion  of  an  aflual  feifin  is  ncccflary, '  but  does  not  iky  wll^ 
ther  or  not  that  feifin  muft  be  aUeged  to  be  of  right.     WA 
reipe6l  to  the  caie  of  Wrote/ley  v.  Adams,  though  it  was  there 
faid  to  be  correct  to  dcicribe  a  feifin  in   reverfion   ^  as  of  &e 
and  riglit,^  yet  it  was  not  there  holden  that  in  a  writ  of  ligb 
it  would  not  be  neceflary  to  describe  a  feifin  in.  pofleflkm  11 
"  of  right"  alfb :  that  was  not  a  cafe  of  a  writ  of  right;  ud 
the  diftin6lion  there  taken  was  between  a  feifin  in  demefneascf 
Jecy  and  a  feifin  as  of  fee  and  right,  the  former  of  which  wtf 
thought  rather  to  apply  to  a  feifin  in  pofleifion  on  accbaiit  of 
the  word  "  demefne,"  and  the  latter  to  a  feifin  in  rererfioo. 
As  to  tlie  paffage  in  Co.  Litt.,  though  it  be  true  that  a  feSo 
commencing  by  diffeifin  may  in  fbme  cafes  be  fufficient  to  idiid- 
tain  a  writ  of  right,  becaufc  the  tenant  may  be  precluded  fiom 
difputing  it,  yet  it  by  no  means  follows  that  fuch  a  feifin  ffiofi 
not  be  alleged  in  the  count  to  be  a  feifin  of  right.      The  cntir 
in  Rqftaly  tit.  Fc^fe  Judgment^  pi.  9.,  is  indeed  an  authoritv  in 
fupport  of  this  count ;  but  in  that  cafe  as  the  parties  jobied 
iflTue  on  the  fa6l,  the  objeAion  could  not  arife  ;  befides  which 
it  may  be  obferved,   that  although  the  words  **  de  jwri*  are 
omitted  in  the  defcription  of  the  feifin,  the  demandant  at  the 
beginning  of  the  count  claims  the  eftate  **  as  his  right  and  in- 
heritance," which  in  this  cafe  the  demandant  has  omitted  to 
do.     As  to  the  other  entries  cited  from  Rq/fal,    tit,  Fomudon, 
and  Co,  Enft\  tit.  Fa[/f:  Judgment^  it  may  be  obfcrvetl,  that  the 
fonner  is  no  authority  in  a  writ  of  right,  and  that  the  omii&cmoi 
the  words  "  dcjurc*'  in  the  latter  was  not  in  the  count  but  in  ite 
bar  (ff).  With  tbe  exception  of  the  precedent  in  Haftal,  tit /c^* 

(a)  Indeo'l  in  Formfdan  the  general  <flut  general  Iflue  jt«jt  dedity  Co.  Etttr,^F«T^' 

\%  not  J  iiiicd  u;K>n  the  mere  rigln,  ds  in  a  rfo/i,  pi. 5.  14.  16.   fo,  32a.  h.  110.  /.'<'• 

>vrit  of  rii^li: ,l)i.t  upon  the  ytt  of  tlic  di.nor.  a.     Kujl.  Rnir,  tit.  Farmedut   \\.  \,  14.  I^ 

For  the  cllatc  iI«.r,n!iJc<i  and  recovered  la  to.  322.  i^.  §2^,  6.  341.  ^.     R^kaL  L'-^- 

FormeJ»n  i^  not  the  nure  right,  i.e.  the  fee-  tit.  F  rmedon  in  Remainder  pl.i  2.  fix  ;4r- 

fimple,  but  an   eftatc-tjil.     Set  Bitotb  on  tit.  Refctit  in  J^§rmedom   pi  *i    fo*  U9.  "* 
R-^1  Aaiom,  fo.  88.    See  ikc  form  of  the  '^'^'     '^^ 

Judgment* 
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JiidgmetUj  pL  9.  tbe  entries  will  be  found  univerfally  to  have  the 
words  "  defeodo  etjure**  To  this  effe6l  are  the  entries  in  Raf" 
tal^  tit.  Droyt  Clofe^  pi.  i«  fo«  233.  pL  5«  fo.  234*  &  cd.  1566* 
and  another  in  the  fame  book,  title  Copyhcld^  pL  x.  fo.  129.  in 
which  laft  cafe  it  appears  to  have  been  thought  nceeflary  in  an 
a£lion  in  the  manor  court  in  the  nature  of  a  writ  of  right  patent, 
for  the  copyholder  to  allege  his  feifin  in  djominicojuo  ut  defeodo 
etjure  ad  voknUatem  domimfecundum  co^/uehidinem,,Sic.  2dly^ 
If  there  be  any  intonfiftency  in  a  ftatcment  of  the  demandant*^ 
title,  that  part  which  creates  the  inconfiftency,  though  under  a 
videlicet  J  cannot  be  rejected,  for  it  is  perfe^}y  clear  that  in  a 
writ  of  right  all  allegations  of  title  are  material  allegations,  for 
the  title  muft  be  regularly  let  out,  and  proved  as  laid«  Now  if 
any  thing  appear  upon  the  &ce  of  the  title  which  could  not  by 
poffibility  be  proved,  the  title  becomes  defcAive :  and  in  this 
cafe  had  the  parties  gone  to  trid,  it  would  have  been  impollible 
to  prove  that  Harma/i  Ball  ever  was  the  heir  of  Thomas  Gandyn. 
The  demandant  could  not  have  refbrted  to  any  other  mode  of 
deriving  his  title  than  that  fet  forth  upon  the  record,  and  by 
that  it  appears  that  Hannah  Ball  died  before  William  Gamlynf 
who  was  the  heir  of  Thomas  Gamlyn. 

Williams^  in  reply,  infifled  that  a  writ  of  falfe  judgment  could 
not  be  confidered  in  the  nature  of  a  fpecial  demurrer,  but  was  to 
be  compared  to  a  writ  of  error  on  which  nothing  but  defeats  in 
fubilance  can  be  taken  advantage  of:  and  that  one  precedent  in 
point  was  fufficient  to  induce  the  Court  in  a  caufe  of  this  fort  ta 
fupport  the  judgment  given  below. 

Cur.  adv.  vuU^ 

On  this  day  tlie  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley  Ch.  J.  We  are  to  decide  whether  any  of 
the  errors  afligned  upon  this  record  are  &tal ;  for  if  any  of  them 
prevail  judgment  muft  be  given  for  the  tenant  The  errors  a£- 
figned  are  three  in  number.  The  ift  obje6Uon  is,  that  it  is  not 
alleged  that  Thomas  Gamlyny  fix>m  whom  the  demandant  deduces 
his  title^  was  feifed  in  his  demefne  as  tffie  and  right.  Upon 
this  point  we  do  not  mean  to  decide  the  cafe.  But  thus  far  I  will 
fay,  that  the  ol^eflion  appears  to  me  &tal,  for  all  the  precedents, 
with  the  fingle  exception  of  one  cited  by  my  brother  WiUiamSj 
contain  the  above  mentioned  all^ation.  It  was  contended  that 
the  word  <<  right"  was  unnecefiary,  except  where  a  reverfion  is 
defcribed,  but  that  is  not  the  cafe^  for  an  eftate  in  pofleffion  muft 
be  averred  in  the  fame  inann«r  as  an  eftate  in  reverfion,  except 

rot.  II.  p  p    /  |bal 
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that  in  the  latter  cafe  the  words  <<  in  his  demefiie^  tooM  be 
omitted.  The  Court  however  do  not  intend  to  give  judgmeDt 
upon  that  point,  being  clearly  of  opinion  that  the  fecond  ob- 
je&ion  is  fatal.  The  fecond  obge^on  is,  that  no  r^ht  b  de- 
duced from  Thomas  Gamlyn  to  Thomas  DtrwUmd  the  demndr 
ant,  inafinuch  as  Hannah  Daatand  is  alleged  to  the  heir  of  WUr 
Ham  Gamlyn^  and  the  right  to  hare  defcended  to  the  laid  i/os- 
nah  DatxHand  as  the  heir  oi  Hannah  Ball,  which  ftid  Hatrnd 
Ball  muft  therefore  have  died  before  the  (aid  IViUiam  Gamb^ 
or  Hannah  Dcnsland  could  not  have  been  heir  to  IViUiamGaabi^ 
or  the  right  have  defcended  from  William  Gamfyn  iounediately 
to  her,  and  yet  Hannah  Ball  is  ftated  to  have  been  fiftcr  mi 
heir  of  Thomas  Gamlyn  the  father,  who  muft  therefore  have  died 
in  her  lifetime,  and  to  which  Thomas  Gamfyn  the  fiither,  W3r 
Uam  Gamlyn  the  fon,  who  furvived  Hannah  Ball  muft  havebttn 
heir,  and  to  which  Thomas  Gamlyn  the  father,  Hannah  Bd 
never  could  have  been  heir,  if  it  be  true  as  alleged  that  HaxsA 
Dowland  was  heir  to  William  Gamlyn  at  the  time  of  his  desdi, 
and  that  the  right  defcended  immediately  from  him  to  her.  No 
doubt  there  is  a  complete  blunder  in  the  mode  of  dedodng  die 
title:  and  it  is  equally  clear  that  if  the  title  be  not  accoratilif 
deduced  through  a  ieries  of  anceftors  properly  dcicribed,  the 
demandant  muft  fail.  Now  we*  are  of  opinion  that  tliis  boog 
a  real  allien,  though  originating  in  a  manor  court,  all  theibnos 
of  proceeding  muft  be  as  ftri^ly  obferved  as  if  it  had  been  i 
writ  of  right  originally  commenced  in  this  court,  and  that  the 
tenant  has  a  right  to  avail  himfelf  of  any  inacciuacy  which  dr 
demandant  may  have  committed  in  the  courfe  of  the  proceedings* 
The  conrequence  is,  that  there  muft  be  judgnrient  for  the  tenanti 
and  that  the  demandant  take  nothing  by  his  writ. 


Dowse  Gent  Demandant,  Lloyd  Tenant,  and 

Reeve  Vouchee. 

T>AYLEY  Serjt.  moved  on  the  part  of  the  vouchee,  to  amend  the 

writ  of  entry  and  fubfequent  proceedings  in  a  recovery  fufe^ 

ed  in  Af/VAarfwww Term,  39  Geo*  3.  by  inferting  the  words  "and 


NtAj.  26th. 

363. 

Writ  of  entry 
and  fubretjuent 
proceedings  in  • 
recovery  amend- 
ed by  inferting  _  _  _        _  _ 

the  wordi "  «»l    all  fiXiA  all  manner  of  tithes  whatfoever  yearly  arifinir,  "rowing,  or 

and  all  manner  "^         "^  0»  o  ^       "&» 

.of  titl)es  what- 

fo^er,  yearly  arifing,  (?*£.  from  and  out  of  the  Ciid  premifes,*'  on  an  afidavit  fettins  our  the  Toudiee*'  rt'^ 
to  the  ttthet,  and  flating  his  intention  to  have  pafled  all  his  iatereft  in  the  premiica  ;  the  irocd  **  hert^o- 
mcatt**  bctog  comaiaed  ia  the  deed  to  lead  the  ufet. 

renewing 
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renewing  from  and  out  of  the  (aid  praniies.''    It  appeared  by        i8oi, 

the  affidavit  of  the  demandant  that  the  grandfather  of  the      =^ 

vouchee  by  his  wiU,  dated  the  14th  of  OSiiier  1785,  gave  and  ^*!^'* 
devifed  all  and  every  his  freehold  manors,  meflhages,  forms,  Rikts. 
lands,  tenements,  and  hereditaments,  iituate  in  the  counties  of 
SuffbUcj  Kenti  Berksy  or  eUewhere  within  the  kingdom  of  Great 
Britain,  thereinbefore  undevifed,  to  the  ufe  of  his  grandfon 
J.  P.  Reeve  and  the  heirs  of  his  body ;  that  the  iaid  J.  P.  Reeve 
by  bargain  and  fale,  dated  the  26th  day  of  November  1 798,  for 
the  purpofe  of  making  a  tenant  to  the  prtecipe,  conveyed  to 
J*  Uoyd  all  that  farm  called  Grayberrxfs  Farm,  with  the  (eve* 
ral  clofes,  pieces,  and  parcels  of  arable,  meadow,  pailure^  and 
wood  land  thereto  belonging,  containing,  ^c.  iituate  in  the  par 
ri(h  of  Eton  Bridgf,  in  the  county  of  Kent,  and  all  other  the 
manors,  mefluages,  lands,  tenements,  and  hereditaments  of  him 
the  (aid  «7.  P.  Reeve,  and  which  were  theretofore  the  eflate  and 
inheritance  of  «7.  Plumfted,  late  of  SfC.  fituate  in  the  feveral  pa- 
riihes  thereinbefore  mentioned,  together  with  all  rights,  privi- 
leges, advantages,  hereditaments,  and  appurtenances  belonging^ 
or  appertaining  or  to  or  with  the  fame  then  or  at  any  time 
theretofore  held,  ufed,  [occupied,  polSefled,  or  enjoyed,  or  ac- 
cepted, reputed,  deemed,  taken,  or  known  as  part,  parcel,  or 
member  thereof  or  as  belonging  thereunto  refpe6Uvely ;  and 
all  the  eflate,  right,  title,  interefl,  ufe,  trufl,  pofleffion,  proper^^  • 

claim,  and  demand  whatfoever  of  him  the  faid  «7.  P.  Reeve,  o^ 
in,  to,  or  out  of  the  premifes,  to  hold  to  the  faid  J.  Uoyd,  his 
heirs  and  affigns,  for  the  purpofe  of  enabling  him  to  iiiffer  a 
recovery  to  enure  to  the  ufe  of  the  laid  J,  P.  Reeve,  his  heira 
and  affigns ;  that  a  recovery  was  accordingly  fufiered  of  lands 
in  Eton  Bridge,  but  that  in  the  faid  recovery  no  mention  was 
made  of  tithes,  the  demandant,  who  was  concerned  as  attorney 
for  J.  P.  Reeve  the  vouchee,  not  being  apprifed  that  the  faid 
J.  P.  Reeve  was  entitled  to  the  tithes  of  the  eflate,  but  that  he 
had  fince  difcovered  that  J.  Plum/led  was  feifed  of  the  tithes  of 
the  eflate,  and  that  the  fame  pafTed  by  his  will  to  the  faid  J.  P. 
Reeve  the  vouchee.  The  affidavit  further  flated  that  it  was  the 
intention  of  the  faid  J*  P.  Reeve  and  of  the  demandant,  that 
the  faid  bargain  and  fale  and  recovery  fhould  comprife  all  the 
eflate  and  interefl  of  the  iaid  J.  P.  Reeve,  in  the  parifh  of  Eton 

p  p  2  Bridge, 
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Bridge^  which  had  pafled  to  him  by  the  will  of  the  laid  J.Pbm* 
JUd  Hke  te&Btor. 

*  BtnfUy  Serjt  relied  on  a  cafe  {AMiUnrnke  ▼.  JoUiffij  decided 
in  the  Court  of  Pleas  at  Durham^  23d  Jul^  1 772,  with  the  coih 
corrence  of  the  late  Mr.  Juftice  Gmdd  and  Mr.  Juftice  WSUif 
who  were  confulted  upon  it  (a) 

^The  Courts  after  fixme  hefitadon  on  the  part  of  Lend  AkaMF 
ley  Ch«  J.  allowed  the  amendment 


{m)  TTie  fbOowfaig  ist  note  of  that  ctfe. 

Milkanki  ¥.  JMJft.    In  the  Court  of 
pleat  at  Jhwham. 

'  On  the  nth  of  Jammary  X704  Ralph 
Nidwrth  Efq.  by  his  will  devITed  to  Lis 
ion  JoBh  Hidwrtb  Efq.  and  his  heirs,  all 
hb  manor  of  Cbtfftr  deanery*  with  the  ap- 
purtcnancet,  and  all  Ms  meflbagea,  lands, 
and  hereditamentf  whatfbever  in  the  ooun- 
\j  c/l  Durham^  and  all  oiber  hit  real  eftates. 
On  the  a7th  and  iSth  AugMf  1714.  hy 
leafe  and  releafe  (on  the  mamagFof  jtbm 
HiJnorth  with  Sm/ammah  StShim  PJ/Umt) 
ht  conveyed  to  tniftees  aU  that  the  manor 
or  lordfliip,  or  deanery  of  ChtfltrU  Strettt 
wkk  the  appurtenances,  and  divers  lands, 
Vff,  (as  diSfcribed),  and  all  other  the  mef- 
fuages,  lands,  tenements,  and  bn-MtiiS' 
tmtmU  whattbever  of  him  the  (aid  y^bm 
JStdvmtim  CkeftrUSimi  orelfewh«ra 
in  the  county.  of'^Z>«ritfOT,  wherein  he  had 
any  eftete  of  fredmld  or  inheritance,  to- 
gether with  all  biredttameniit  rights,  meoK- 
bers,and  appurtenances,  to  the  laid  manor, 
krdfliip,  or  deanery,  and  premifes  be- 
longing, enjoyed  therewith,  or  reputed  as 
Ipart  thereof,  (excepting  tithes  and  mines), 
to  the  uie  of  htmCelf  and  his  heirs  until 
the  marriage,  then  to  himfelf  for  life,  re- 
mainder to  die  firft  and  otiier  Cons  of  the 
marriage  in  tail  male,  remainder  to  him- 
felf and  the  betrs  male  of  his  body,  re- 
mainder to  the  daughters  of  the  marriage 
in  tail,  remainder  to  his  own  right  heirs. 
There  was  iiTue  of  this  marriage  one  daugh- 
ter  cmly,  £Uanor^  married  to  Sir  RUhtird 
BUtom^  and  mother  of  Mrs.  JUlife.  llie 
laid  jibm  Htdvf^rib  (previoufly  to  his  mar- 
riage with  a  fecond  wife,  the  mother  of 
Lady  Mil^nkt)^  bemg  a  tenant  in  tail  un- 
der the  abevefettlement,  barred  the  limita- 
tions to  the  daughters  of  the  firft  marriage, 
by  recovery  Itiffered  in  cnnfequence  of  a 
leal'e  and  releafe,  dated  the  4th  and  5th 
Seftemhtr  X734,  whereby  he  granted,  bur- 
gamed,  fold,  aiid  releafed  all  that  the  ma- 
nor or  lordfliip,  or  deanery  of  Cbtftr  U 


Sinet,  with  the  sppurtcnances,  fft.  {ih 
fcribing  the  premiCes  isi  the  Com  wordia 
ufed  in  the  Icttlenaciit),  and  all  oihs  Mi 
laiuis,  tenement  s,coal  mines,  tithes,  and  i«f 
HtMunU  whedberer,  to  A-B.n  tenatti 
the  frselpe  for  fufftfing  a  lacoeeiy  to  ik 
ulb  of  himfelf  In  fee.    Tbe  rccenrcrj  wa 
fufeed  OB  the  ad  OAi«r,  11  GmlLoT 
the  manor  or  deanery  of  CI^Nr  b  Sm; 
with  Its  memben  and  appurtenance^  jo 
mefliiages,  120  cottaBes,  1  dof^KaA,  xo 
gardens,  X300  acrea  of  land,  1400  wnad 
meadow,  13CO   acrea  of  pafture,  icaas 
of  wood,  200  acres  of  funa  aad  fcea^ 
400  acres  of  moor,  and  alfe  mines  cf  cni 
and  common  of  pafture  for  aU  cattle^  ^ 
the  appurtenances  in  the  parifli  ef  Q^ 
in  thi  StreH,     On  the  IJth  Ikumkr  I7|t 
Joim  Htdwrth  by  his  will  deviMioSr 
RUbMrJJiiUtm  and  Sir  JU^  MSHnh 
and  their  heira,  aU  that  hBdeaaciy,]» 
bend,  rectory,  and  vicarage  of  the  ceBe- 
giate  church  and  parilh  of  CbA^  m  df 
Street,  and  the  manor  and  royalties  dan- 
of,  and  all  tithes,  Isfc.  thereunto  bdaf- 
ing,  and  all  other  his  meflitages,  lsnds.od 
hereditaments,  in   truft  as  to  oce  soitfy 
thereof  for  his  daughter  EUM^Vt  U^ 
Hilton  (mother  of  Mra.  jMife),  ladtfce 
heirs  of  her  body;  and  as  to  tbe  a^ 
moiety  for  his  daughter  Eii%mUih  [tbt  ne- 
ther of  Lady  J\filUMtU)y  andthe  hRnoT 
her  body,  with  remainders  to  tbe !««  i 
his  body.     The  teftator  fave  hiscaF>bBM 
ellates  upon  the  like  trufta,  and  in  bis^ 
viTe  thereof  direAed  that  if  his  dau^ 
Lady  HUtM  ihould  make  any  other  dsa 
upon  them  than  under  bis  will,  even  d^ 
vife  in  her  fiivour  contained  therein  (botJ 
be  void.    On   the  a6tb   and  arth  7«« 
X754»  Sir  Rkhard  and   Lady  Hiiti*  c*. 
veycd  all  that  moiety  and  all  oiiathf 
part  and  (hare  of  l^dy  HiU»t  cf  «da 
the  manor  and  deanery  of  ChcftrUSitt^^ 
with  the  appurtenances,  and  the  adn^tcA 
donation,  and  right  of  preTer.tation  cf, «. 
and  to  ihc  church,  curacy,  or  doutive  i 
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CheJIer  aforefaid,  and  of  all  thoTe  fannholda, 
tithes,  Is^e,  late  of  thefaid  J»Bm  ffedvfrtht 
tifg.  to  a  tenant  to  the  ^r^Nri/effarfufferint 
a  recovery,  to  the  ^fes  therein  mentioned. 
The  recovery  then  fuffered  vaa  of  a  moiety 
of  the  manor  or  deanery  of  Chtfitr^  f^€, 
and  alfo  of  all  and  all  manner  of  tithes,  tS^e, 
and  alfo  of  the  advowfbn,  danation»  and 
right  of  prefentation  of,  in,  and  to  the 
church  of  Che/ftr  in  tbi  Sheet,  Sir  Malfb 
and  Lady  Milbankt  afterwards  fuffered  a 
recovery  of  the  other  moiety  by  the  (aipa 
defcription. 

On  the  sift  of  Marcb  1771,  Mr.  Jtt-^ 
life  contefUng  the  alternate  right  of  pre- 
lentation  derived  through  Lady  MUbanke^ 
^  rule  was  obuined  in  the  Court  of  Pleat 
at  Durbam^  on  behalf  of  Sir  R.  MUbMnkt 
and  his  eldeft  Ton  by  EKnabeib  bn  wife  de- 
ceafed,  calling  on  Mr.  Jottiffemi^  Elemtfr 
his  wife  to  fliew  caufe  why  the  writ  aitntry 
of  the  recovery  fuffered  by  y^bn  H^dtv^rti, 
ad  OStber^  X I  Gm.  I.  (liould  not  be  amend- 
ed by  inferting  tha  words, "  0c  gHam  mdv^ 
isHitemf  frefenU^^memt  doMMti^mtm,  nmmi» 
matiium,  liberam  iiJ^iJUlMem^  eijui  patr^- 
uahu  eulejtm  d§  Chefter  le  Street,  ae  etiam 
prefentati^aem,   Jonationemf 


liberam  HAeJiHwum  etjus  patronatus  i»  ev 
ratiomt  de  Cnefter  le  Street,**  next  after  the 
words  fuadraritit,  scrtu  mtr^ ;  and  why 
the  writ  of  feifin  and  the  record  of  the  re- 
covery,  and  exemplification  thereof,  and  aU  ^ 
entriet  and  proceedings  relating  to  the  fame 
ttc9tftfji  iliould  not  alfo  be  amended  ac- 
cordingly. 

On  the  pen  of  Mr.  and  Mrs.  JolUffeSt 
was  inSfted,  that  by  the  fettlement  of  the 
a7th  and  aJtth  oi  AmJI  27141  the  curacy 
of  Cbefer  le  Street  pafled  under  the  general 
word  bereditamtnis,Mndwns  properly  fettled 
to  ufes,  and  remained  fofettled,  there  being 
no  words  in  the  recovery  proper  for  a  re- 
covery to  pafi  the  nomination  to  the  curacy, 
fonfiguently  that  Mrs.  JsUIJet  at  heir  of 


the  body  of  yobn  HeJwrtb  by  SufanmB 
Sepbia  hi|  firft  wife,  was  folely  entitled  to 
the  nomination.  The  amendment  to 
the  recovery  therefore  was  oppofed  as  af* 
feaing  the  right  of  Mrs.  JMijfi. 

On  the  fart  of  Sir  Ralpb  Milbaab^ 
and  his  fon  it  was  urged,  that  it  appeared 
from  the  wlvde  cafe,  and  particularly  from 
the  devifes  in  the  will  of  J^bn  Hedwortb 
of  the  r5th  of  December  1746,  that  it  was 
his  intentlott  by  the  fettlement  of  the  4th 
and  5th  September  I  y%4^  and  the  recovery- 
fuffered  thei^eupon,  to  indude  the  advow. 
font  and  the  recovery  fuffered  by  Sir 
Ricbard  and  I^dy  Hiltom  in  1 754,  was  alfo 
relied  u^ion  to  (hew  that  diey  did  not 
conHder  themfelves  entitled  to  more  than 
a  moiety  of  the  advowfon.  It  was  there- 
fore contended  that  as  the  intention  of 
yabm  Hedwortb  to  include  the  advowfoo 
appeared,  if  the  recovery  did  not  conuiri 
proper  words  to  effeduate  fucfa  intention 
it  was  amenable. 

The  matter  having  been  argued  befiirt 
the  Juilices  of  the  Court  of  Pleas  on  tht 
x6th  oiAprU  1 771,  it  was  referred  to  Mr. 
Juftice  Gould  uA  Mr.  Juftice  IFi//^/,  th« 
temporal  chancellor  of  the  county  pabtint 
of  Durbam,  and  both  of  them  Judices  of 
the  Court,  for  thetr  opinionrthereupon,wfio 
were  defirtd  to  appoint  the  parties  to  attend 
them  by  their  counTel,  If  they  thought  fto^ 
per,  in  order  to  have  the  faid  matter  oflaw 
fuVly  argued  before  them ;  and  the  Cud  JuC> 
ticas  were  requefted  to  certify  their  opinioi| 
10  the  faid  Court. 

The  certificate  was  as  follows. 

**  We  are  of  opinion  that  the  recovery 
ought  to  be  amended  by  inferting  the 
words  in  the  manner  prayed  by  the  motion. 
H.  Gmtldf  £,  BTilleu  Serjeants  ImOf 
June  id,  I77*.'' 

On  the  23d  oijune  1772,  af^er  bearing 
counfel  on  both  fides,  the  Court  of  Pleas 
mada  the  rule  for  tlit  amendsicnt  abfalato« 
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^7ilt^      Hartshorn  and  Another,  Aflignees  of  Wright,  a 
7  i^',  544.  Bankrupt,  v.  Mary  Slodden. 

IX  £ajl,  261. 

If  aT^ior^atthe  HTRovER  for  goods.  Tlic  cauie  was  tried  at  the  laft  Summer 
inftance  of  hit  A  Aflizes  for  KetUj  before  luord' Kem/on^  and  a  verdiA  found 
^"  out  of  his  ^^^  ^^^  Plaintiife  for  90^,  with  liberty  to  the  Defendant  to  mote 
ihop  in  part  |iay-  to  have  a  nonfuit  entered,  if  the  Court  fliould  titink  him  entitled 
i^t  then  due,"  to  do  fo  undcr  the  following  circumftanccs :  The  bankrupt 
aadihoriiy  afkir-  being  indebted  to  the  Defendant  in  1 50/.  for  which  he  had  given 
binkruiytAhir  ^^  promiffory  note,  was  apph'ed  to  by  her  on  the  loth  of  &3>- 
merccircum-  tender  1 8  00  for  a  further  fecurity,  upon  which  he  gave  her  a 
SBn"itot  being  bond  for  payment  of  the  debt  with  intereft  in  fix  months.  After 
due  will  not  fj^  hearing  that  the  bankrupt  was  in  failing  drcumftances,  tkc 
part  payment  on  Defendant  on  the  29th  of  November  in  the  iame  year  defired  the 
the  ground  of  bankrupt  to  let  her  have  fome  of  tlie  goods  out  of  his  (hop,  whidi 
judice.  was  a  ihop  for  the  fale  of  earthen  ware,  and  foil  of  goods,  in  pay- 

ment of  her  debt.  The  bankrupt  having  agreed  to  this,  a  per« 
fon  on  behalf  of  the  Defendant  wont  to  the  bankrupt's  houfe 
about  three  o'clock  in  the  afternoon  of  the  fame  day,  and  b^an 
packing  up  and  fending  away  to  the  Defendant's  a  confiderable 
quantity  of  Stcffordjhire  ware.  The  packing  up  lafted  till  after 
it  was  dark,  and  fome  of  the  goods  were  removed  in  the  dark, 
but  no  privacy  in  the  tranfa6iion  was  attempted.  The  bankrupt 
made  out  a  bill  of  parcels  to  the  Defendant,  in  which  he  charged 
the  goods  at  90/.,  which  was  more  than  their  value,  and  an  in- 
dorfoment  was  made  upon  the  bond  for  the  receipt  of  90/.  in  part 
payment  of  the  debt  The  quantity  of  Stafford/lure  ware  re- 
moved was  confiderably  more  than  the  Defendant  could  have 
any  ufe  for  in  her  family,  and  Ihe  was  not  in  trade.  On  the  5th 
or  6th  of  December  following,  the  bankrupt  was  arreiled,  and  on 
the  9tb,  while  in  prifon,  executed  an  alignment  of  all  his  effeds, 
which  conftituted  the  aft  of  bankruptcy.  It  being  contended 
that  this  was  a  fraudulent  preference  on  the  part  of  the  bankrupt, 
becaufe  the  bond  was  not  due  at  the  time  the  goods  were  required 
by  the  Defendant  and  delivered  to  her.  Lord  Kenyon  adviied  the 
Jury  to  find  a  verdi6l  for  the  Plaintiffs  for  90/.  the  amount  of  die 
charge  in  the  bill  of  parcels,  in  order  that  the  point  might  be 
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brought  before  the  Court,  and  no  further  expencc  be  incurred, 
if  they  iliould  think  fuch  a  yerdi6l  could  be  maintained  in  law* 

Accordingly  a  rule  nifi  for  entering  anonfuit  having  been  ob- 
tained on  a  former  day, 

Bejl  and  Praed  Seijts.  now  fhewed  caufe.  If  the  transfer  of 
the  property  in  queftion  was  made  in  contemplation  of  an  a6l 
of  bankrupty,  it  was  clearly  void.  Now  the  nature  and  quantity 
of  the  goods,  as  well  as  the  time  and  manner  of  removal,  equally 
ihew  that  the  tranfa6lion  was  not  in  the  ordinary  courfe  of 
trade ;  and  indeed  tlie  demand  of  the  goods  was  founded  on  a 
knowledge  that  the  bankrupt  was  in  failing  circumftances.  It 
cannot  be  faid  that  the  transfer  was  made  under  any  threat  or 
fear  of  legal  procefs,  (ince  the  Defendant  was  not  in  a  fituation 
to  threaten  the  bankrupt,  the  original  debt  being  extinguiflied 
by  the  bond,  and  the  bond  itlelf  not  being  due.  The  tranf- 
a6lion  therefore  muft  be  taken  to  be  a  voluntary  transfer  in  con- 
templation of  bankruptcy,  for  the  purpofe  of  giving  the  De- 
fendant a  preference  over  the  other  creditors.  In  Jldtrfon  v* 
Temple^  4  Buir.  2239.  Lord  Mansfield  confiders  the  queftion, 
whether  a  transfer  made  upon  the  eve  of  a  bankruptcy  be^  void 
or  not,  as  depending  on  this,  Whether  it  be  done  in  the  ordi- 
nary courfe  of  bufineis?  And  in  Ru/l  v.  Cooper^  Cawp.62'i* 
Lord  Mansfield  fays,  where  a  fale  of  goods  is  fraudulent,  and 
done  with  no  other  view  whatibever  but  to  defeat  the  equality 
of  the  bankrupt  laws,  it  is  void  on  account  of  fuch  intended 
fraud ;  and  he  alfb  relied  on  the  circumftance  that  the  Defendant 
in  that  cafe  never  bought  or  dealt  in  the  kind  of  goods  trans- 
ferred. The  cale  of  Smith  v.  Pai/ne^  6  Term  Sep.  152.  is  no 
authority  in  the  prefent  cafe,  becaufe  tliere  the  Jury  exprefbly 
negatived  any  fraudulent  preference,  whereas  here  the  queflion 
of  fraud  is  lefl  open  for  the  Court  to  decide.  Befides,  in  that 
cafe  the  debt  was  due  {a)  at  the  time  when  the  goods  were  de» 
livered  to  the  creditor. 

Shepherd  Serjt.  in  fupport  of  the  rule.  The  only  queflion  is^ 
Whether  the  circumftance  of  the  bondnot  being  a6tually  due  at 
the  time  when  the  goods  were  delivered,  will  make  that  delivery 
void,  which  would  clearly  have  been  good  had  the  bond  been 
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faj  Indeed  in  Sittg!eton  and  Otbers^  Af"  EIiUh  partly  diftinguifhed  the  cafe  from 

fiimtts  oflU'well  ▼.  BwtUrt  <*"'«>  P-  2o3*  that  of  Smith  v.  Fayne,  bjr  obfenr'rog  diat 

«^here  payiuent  of  a  note  was  defeated  on  ia  the  Utter  **  the  fecutilj  wv  taken  for  f 

the  ground  of  fraudulent  preference,  Lord  debt  aduaUy  due.** 
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1 80 1*        over-due?  A  bond  is  debitum  in  pnefenti,  ihon^Jbhendum  in 

futuro ;  and  if  Ae  obligor,  upon  f^iication  from  the  oUigpe^ 

^*A«other    P®y  ^^®  debt  before  the  day  of  payment  exprefled  in  the  bond 
*«.  there  can  be  no  ground  to  impute  fraud.     TTie  cafe  of  Thamp^ 

Jbn  V.  Freematiy  i  Term  Rep.  155.  is  deciiive  of  this  point.  For 
there  the  Defendant  having  joined  with  the  baidanipt  in  two 
bonds,  the  latter,  before  the  bonds  became  dqe^  or  the  Defen> 
dant  had  been  damnified,  fent  for  the  Defendant  in  confequenoe 
of  a  letter  intimating  his  fidling  fituation  (which  letter  he  by 
miflake  conceived  to  have  come  from  the^Defendant's  ago^its), 
and  propofed  to  him  to  take  out  his  debt  in  goods ;  to  which  the 
Defendant  acceded,  and  a  warrant  of  attorney  was  given,  upon 
whiph  the  goods  were  taken ;  and  th^  Defendant  was  held  to  be 
entitled  to  retain  the  goods. 

Lord  Alvanley  Ch.  J.  The  cafe  of  Thcmpfon  v.  Freenum 
has  fatisfied  the  only  doubt  which  I  entertained.  The  imprefficm 
of  the  cafe  upon  my  mind  was  favourable  to  the  Defendant, 
and  I  onlywifhed  for  an  authority  to  fan6iion  my  opinion: 
fuch  an  authority  has  now  been  {Hxnluced,  for  the  cafe  (rf* 
Thompjon  V.  Freeman^  as  &r  as  principle  is  concerned,  b  de- 
'  cifive  of  the  prefent.     In  this  cafe  a  debt  was  bonS^fide  due  from 

the  bankrupt  to  the  Defendant  upon  a  promiflbry  note ;  and 
^e  latter  finding  that  the  former  was  in  felling  circumfUnces, 
applied  for  a  better  fecurity,  and  receive  a  bond,  with  a  con- 
dition that  it  Ihould  be  void  on  pa3rment  of  the  debt  in  fix 
months.     Though   it  be  clear  in  point  of  law  that  this  bond 
extinguifhed  the  debt,  and  that  it  did  not  give  any  new  right  d 
a^on  until  after  the  lapfe  of  fix  months ;  yet  the  parties  pro- 
bably knew  nothing  of  all  this;  and  for  any  thing  that  appesn 
they  may  have  fuppofed  that  the  Defendant  had  the  fame  right 
to  enforce  the  bond  by  a£lion  ^irhioh  ihe  had  before  to  enforce 
the  debt.     Soon  after  the  Defendant  b^an  to  fufpe£i  that  the 
bankrupt's  circumftances  were  growing  worfe ;  upon  which  fhe 
demanded  a  further  fecurity  for  her  debt,  namely,  a  ddivery 
of  goods,  which  demand  was  accordingly  complied  with.    It 
is  admitted  that  a  trader  cannot  in  contemplation   of  bant 
ruptcy  difpofe  of  his  goods  of  his  own  accord  without  appli- 
catidfEi  on  the  part  of  his  creditor.  But  it  is  not  fufficient  to  avoid 
the  delivery  of  goods  by  ^  trader  that  fuch  delivery  be  made 
voluntarily  on  his  part,  and  that  an  a£k  of  bankruptcy  ^ifues;  it 
muft  al&  ai]f>ear  that  he  bad  the  §61  of  baii^nip 
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tion  at  the  time  of  the  delivery.     Nor  has  it  ever  been  held  that 
if  a  ereditor  prefi  for  payment  of  his  debt,  and  thereby  obtain 
goods,  that  the  intention  of  the  bankrupt  Ihall  be  called  in  aid 
to  iet  afide  the  transfer.     If  the  goods  be  delivered  through  the 
urgency  of  the  demand,  or  the  fear  of  profecution,  whatever 
may  have  been  in  the  contemplation  of  the  bankrupt,  this  will 
iiot  vitiate  the  proceeding.     The  cafe  which  has  been  cited 
dire6ily  applies.     Mr.  Juftice  Bulla*  there  left  it  to  the  Jury  to 
confider,  ^<  whether  the  means  which  the  bankrupt  put  into 
the  Defendant's  hands  to  pay  himfelf  were  fraudulent  or  not; 
for  if  flie  bad  executed  the  warrant  of  attorney  from  neceffity 
in  order  to  fave  herfel^  though  perhaps  a6ling  by  miftake,  or 
under  a  falfe  apprehenfion  that  the  Plaintiff  was  taking  due 
means  to  enforce  his  demand  upon  her,  it  was  certainly  a  l^al 
a£i;  but  if  ihe  had  a6led  with  a  view  to  &vour  the  Defendimt, 
and  give  him  an  unjuft  preference,  it  was  void."     From  the 
report  of  Lord  Keryon  we  are  certainly  not  to  confider  this  as 
a  cafe  of  fraud,  except  fb  far  as  fraud  is  to  be  inferred  from 
the  drcumflance  of  die  bond  not  being  due.     The  cafes  of 
Alderfim  v.  Temple^  and  Harman  v.  Fijher^  proceeded  on  the 
ground  of  the  transfer  of  property  not  bdng  completed;  and 
therefore  do  not  apply  to  this  cafe ;  but  it  ha^been  eftablifhed 
by  fubfequent  decifions,  that  it  is  competent  to  a  creditor  to 
prefs  his  debtor  for  a  further  fecurity  at  any  time  previous  to 
the  bankruptcy ;  and  if  a  fecurity  be  bondjide  given  imder  the 
impreffion  of  an  obligation,  and  not  fpringing  from  the  vo- 
luntary aA  of  the  bankrupt,  fuch  fecurity  is  good.     And  the 
cafe  of  Thompfon  v.  Freeman  completely  fhtisfies  me,  that/the 
circumflance  of  the  bond  not  being  enforceable  by  unmediate 
grrell  makes  no  difference.     Here  the  Defendant  demanded  a 
further  fecurity  for  the  debt  previous  to  any  a£l  of  bankruptcy ; 
and  ^Bvc  are  not  to  prefume  that  the  delivery  was  voluntary  on 
the  part  of  the  bankrupt,  fince  we  muft  underfland  from  the 
report  of  the  noble  and  learned  Judge,  that  if  it  had  not  beeu^ 
for  the  queflion  of  law  refpe^ing  the  bond  not  being  aAually 
due,  the  Jury  would  have  found  a  verdi£i  for  the  Defendant. 

Heath  J.  I  am  of  the  fame  opinion.  It  appears  to  me  that 
there  is  not  only  no  fraud  found  in  this  cafe,  but  no  ground  from 
which  the  Jury  could  have  inferred  fraud.  A  bankrupt  has  the 
difpofition  of  his  property  till  the  moment  when  he  commits  an 
^  of  bankruptcy;  and  unlefii  he  di^fe  of  it  infraudem  l^sy 
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his  transfer  will  be  good.  Fraud  indeed  changes  the  complexion 
of  things  both  in  civil  and  criminal  cafes.  Thus,  if  thieves  under 
pretence  of  legal  procefs  perfuade  thofe.  within  the  hoofe  to  open 
the  door,  and  then  rufh  in  and  rob  the  houfe,  it  is  nererthdc^s 
burglary,  for  the  law  will  fupply  the  breakings  becaufe  the  de» 
vice  by  which  they  entered  was  injraudem  legis*  But  it  is  not 
fufficient  to  impeach  a  payment  that  the  debtor  Toluntarily  pay 
his  creditor,  unleis  at  the  time  he  to  pay  him  he  has  an  a&  of 
bankruptcy  in  contemplation.  If  a  father  advance  portions  to 
his  children,  fuch  advance  is  voluntary,  but  not  fraudulent,  nn- 
\q&  in  contemplation  of  bankruptcy. 

RooKX  J.  I  entirely  concur  in  opinion  with  the  reft  of  the 
Court  in  thinking  that  a  nonfuit  ought  to  be  entered.  There 
may  perhaps  be  fbme  circumftances  in  the  report  leading  to  a 
fufpicion  of  fraud ;  but  I  have  no  doubt  that  if  the  whole  cafe 
}«ad  been  left  to  the  jury,  a  verdiA  would  have  been  found  &r 
the  Defendant  and  the  imputation  of  fraud  would  have  been 
n^atived;  for  Lord  Kenyan  advifed  the  jury  to  find  a  verdiA 
for  the  Plaintiff,  merely  for  the  purpofe  of  bringing  the  queftion 
of  law  before  this  Court.  .  The  queftion,  exclufive  of  fraud,  is 
this.  Whether  the  Court  muft  necelSarily  imply  this  traniadion 
to  be  illegal  from  the  iingle  circumftance  of  the  bond  not  beii^ 
due?  It  is  true,  that  by  giving  the  bond,  ^e  nature  of  the 
debt  was  changed,  and  the  payment  of  it  could  not  have  been 
enforced  at  the  time  when  thefe  goods  were  given.  But  I  do 
not  hold  that  every  bona  Jlde  payment  of  a  debt,  to  which  the 
party  could  not  be  abfolutely  compelled,  is  neceflorily  a  fraud 
upon  the  bankrupt  laws.  Though  the  payment  be  fo  for  volun- 
tary that  it  could  not  have  b^n  enforced,  yet  it  is  not  therefore 
void,  unleft  made  collufively  between  the  parties  in  contempla- 
tion of  bankruptcy.  In  the  prefcnt  inftance  the  payment  was  by 
way  of  anticipation  of  a  debt  hot  then  a6lually  enforceable.  Now 
the  cafe  of  Thompfon  v.  Freeman  is  in  point  to  fhew,  that  fiich 
a  payment  may  be  good  if  made  at  the  requeft  of  the  creditor. 
There  is  alfo  a  cale  of  HaJfeU  v.  Simpjon^  Co.  B.  In,  85.  {a)  in 
which  Lord  Mansfield  feems  to  hold  tfie  fame  do£lrine.  The 
bankrupt  there  having  conveyed  to  the  Defendant  (who  had 
become  furety  for  him  in  a  bond  which  the  Defendant  was  not 
called  upon  to  pay  till  after  the  bankruptcy)  a  copyhold  eftate  and 
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all  his  ftock  in  trade,  and  perfbnal  eftate,  Lord  Mansfield  fays, 
<^  if  he  had  conveyed  only  the  copyhold,  and  that  at  the  requeft 
of  the  furety,  it  would  have  been  good."  This  cafe  appeal's  to 
me  ftrongly  to  corroborate  that  of  Thompfon  v.  Freeman.  On 
general  principles  likewife  a  trader  has  as  much  right  to  pay  his 
debts  before  they  become  aftually  due  as  any  other  perfon ;  and  ^ 
the  creditor  is  not  to  lofe  the  benefit  of  fuch  payment  becaule 
a  bankruptcy  enfues,  unle&  it  be  made  with  a  view  to  defeat  the 
policy  of  the  bankrupt  laws. 

Chambre  J.  The  payment  of  a  debt  before  it  is  recoverable 
may  be  a  material  circumftance  from  whence  a  Jury  may  infer, 
together  with  other  circumftances,  that  fuch  payment  was  frau- 
dulent The  rule  appears  to  me  to  be  this;  any  payment 
made  by  a  trader  before  an  a6l  of  bankruptcy,  and  in  contem- 
plation of  fuch  a6l,  and  with  a  view  on  his  part  to  give  a  pre- 
&rence  to  a  particular  creditor,  is  void.  This  do£lrine  indeed 
is  new,  and  has  been  introduced  within  our  own  memory;  but 
afibrds  a  good  rule,  becaufe  founded  in  equity.  In  this  cafe 
however  the  queflion  is,  Whether  the  circumftance  of  the  debt 
not  being  payable  is  of  Jtfelf,  and  in  point  of  law,  fufBcient  to 
avoid  the  payment  altogether  as  fraudulent  ?  I  cannot  think  that 
it  is.  It  is  perfedlly  clear  that  the  Defendant  in  this  cafe  fought 
for  payment  of  her  debt,  becaufe  flie  was  apprehenfive  of  a  bank- 
i^P^y ;  judging  from  appearance^,  ihe  though  Aer  debtor  in 
liad  circumftances,  and  dicrefore  ufed  due  diligence  to  obtain 
payment  of  her  debt,  as  any  &ir  creditor  might  have  done.  But 
we  cannot  fay  that  the  fingle  circumftance  of  the  l^nd  not  being 
payable  at  the  time  is  fufficient  to  make  the  payment  fraudulent. 
Perhaps  it  might  have  been  as  well  if  the  whole  queftion  had 
been  left  to  the  Jury;  but  I  underftand  from  the  report,  that  if 
this  point  had  not  occurred,  the  verdi£t  muft  have  been  for  tlie 
Defendant;  and  indeed  I  think  it  ought  to  be  for  the  Defen- 
dant notwithftanding  this  point.  Great  ftrefs  has  been  laid  on 
the  late  delivery  of  the  goods,  but  although  that  circumftance 
ihews  that  the  Defendant  was  under  apprehenfion,  it  does  not 
prove  fraud;  for  it  appears  that  the  pcribns  who  removed  the 
goods  l)egan  early,  and  we  can  only  infer  therefore  that  they  were 
wi willing  to  leave  the  work  unfinifhed.  Indeed,  if  a  fraudulent 
preference  had  been  intended,  the  bankrupt  would  have  paid 
off  the  whole  debt,  for  thelbop  was  full  of  goods,  and  thofe  re- 
moved by  the  Defendant  conitituted  only  a  finall  part  of  tbeftock. 
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Befides  the  bankrupt  made  a  very  good  bargain,  (or  in  making 
out  his  bill  of  parcels  he  charged  the  Defendant  a  liigher  price 
than  the  goods  were  worth.  It  is  true  that  the  Defendant  couli 
not  have  put  the  bond  in  fuit  at  that  time,  but  ft  ill  /he  might 
have  injured  tlie  bankrupt's  credit  by  being  clamorous  for  her 
debt,  and  perhaps  have  prevented  him  from  coi;tinuing  his 
trade.  It  appears  to  me  tlierefore  that  if  the  cafe  had  been  left 
entirely  to  the  Jurj',  the  weight  of  evidence  was  £o  much  in  the 
Defendant's  favour,  that  they  muft  have  found  for  her ;  for  I  do 
not  perceive  any  circumftancd  from  which  fraud  can  be  inferrei 
Coniidering  indeed  that  the  payment  of  the  bond  at  a  time 
when  it  was  not  capable  of  being  enforced  by  a£lion  was  the 
only  point  rcfen'ed,  I  think  a  nonfuit  ought  to  be  entered. 

Rule  ahfokte. 


I  7«irit#.  396.  / 

IfchePbintHT 
in  an  a£lioa  of 
afliult  hivio? 
recovered!  only 
2O0iillingsda- 
mjgei,  whereby* 
he  is  entitled  to 
no  more  than 
SoflulUngscons, 
bring  an  action 
on  the  judgn^ent, 
and  obtaining 
judgment  by  de- 
fault in  that  ac- 
jdtion  enter  it 
up  for  debt  and 
cofts,  the  Court 
un  affidavit  of 
the  DeCrndant 
bein^  n  fident  in 
the  city  of  Loh" 
tfoHf  and  liable  to 
be  fummoned  to 
the  Court  of 
Requells,  will, 
under  the  39  8c 
40  Geo  3.^.104.1 
fet  afide  the 
judgment  as  to 
the  cofts. 


FOOTT   V.    COARE. 

nPHis  was  an  application  to  fet  afide  the  judgmoit  entered  op 
'*'    in  this  cafe  as  to  the  cofts.  The  circumftances  under  whidi 
the  application  was  made  were  as  follow:  In  Hilary  Term  lift 
the  PlaintiiF  commenced  an  a6lion  of  ailault  in  this  court 
againft  the  Defendant,  and  at  tlie  GuiWtaU  Sittings  after  that 
Term  obtained  a  verdi£t  for  ao  fliillings,  whereby  he  becamd 
entitled  to  no  more  cofts  tlian  damages.     The  Plaintiff  then 
brought  an  a£lion  of  debt  upon  the  judgment,  upon  whidi  the 
Defendant's  attorney  tendered  to  the  Plaintiff's  attorney  his  40 
fliillings,  and  gave  him  notice  that  if  he  took  a  judgment  by  de- 
fault and  entered  it  up  for  cofts,  the  G)urt  would  be  moved  to 
fet  that  judgment  afide  as  to  the  cofts.  This*  tender  was  refufed, 
and  judgment  being  fuffered  to  go  by  default,  was  figned  by  the 
Plaintiff's  attorney  for  debt  and  cofts  in  Triniiy  Term  laft,  and 
an  execution  iffued  thereon  in  the  vacation  following.    To  found 
this  application  there  was  an  affidavit  on  the  part  of  tlie  Defen- 
dant, ftating  that  he  was  an  inhabitant  and  refident  in  the  city 
oiljmdan^  and  liable  to  be  fummoned  to  the  Court  of  Requefti 
in  that  city,  and  that  the  debt  fued  for  and  recovered  by  the 
Plaintiff  amounted  to  no  more  than  4oihilling& 

A  rule  nifi  had  been  obtained  on  a  former  day,  at  whidi  time 
the  Court  were  referred  to  the  ^9  &  40  Geo.  3.  cciv.  (local  and 

pef- 
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perfbnal  aSts)  repealing  fb  much  of  the  ftatutes  of  Jac.  i.  c.  15*        1801. 

.and  14  Geo.  2.  c.  10.  as  confined  thejuiiiQi£lion  of  the  Court  of     

Requefts  to  40  {hillings,  and  extending  that  jurifiii£Uon  to  $1*  °^J^ 

The  1 2th  feAion  of  the  aA  ena£ls,  <<  that  if  any  aAion  or  fuit  Coare. 
ihall  be  commenced  in  any  other  court  than  the  laid  Court  of 
Requefts  for  any  debt  not  exceeding  the  fum  off/,  and  recover- 
able by  virtue  of  the  ftatutes  of  Jac.  i.  and  Geo.  a»  and  of  this 
a£l  or  any  of  them,  in  the  faid  Court  of  Requefts,  then  and  in 
every  fuch  cafe  the  PlaintifiP  or  Plaintiffs  in  fuch  a£Uon  or  fuit 
ihall  not  by  reafbn  of  a  verdi£i  for  him,  her,  or  them,  or  other- 
wife  have  or  be  entitled  to  any  cofts  whatfoever.'^ 

Be/l  Serjt.  now  ihewed  caufe,  and  relied  in  the  firft  place  on 
an  affidavit,  ftating,  that  when  a  plea  was  demanded  of  the  Des- 
fendant's  attorney,  the  anfwer  given  was,  that  the  Plaintiff  might 
take  a  judgment  if  he  pleafed:  2dly,  He  iniifted  tliat  the  appli- 
cation was  made  too  late,  for  that  the  Plaintiff  figned  his  judg- 
ment in  Trinity  Term  laft,  at  which  time  the  Defendant  ought 
to  have  applied  to  the  Coiurt,  and  not  have  iliffered  the  Plaintiff 
to  take  out  execution  before  he  nmde  any  complaint  {a) :  3dly, 
He  argued,  that  as  this  was  the  cafe  of  a  judgment  by  de&ult, 
the  Court  would  not  attend  to  the  application,  and  cited  Bramp^ 
ion  V.  Crabby  i  Sir.  ^6:  and,  4thly,  That  the  words  of  the  39 
and  40  Geo.  3.  being,  <*  by  reaibn  of  a  verdiA  or  otherwiie,** 
tliis  cafe  did  not  &11  within  the  provifion,  being  a  judgment  by 
default. 

Shepherd  Serjt  in  fupport  of  the  rule  obierved,  that  even  fup- 
pofing  the  Defendant  to  be  late  in  his  application,  ftill  that  ob- 
je£Uon  could  not  apply  to  a  cafe  like  the  prefent,  where  the 
ground  of  the  appUcation  was,  that  the  judgment  fat  the  cofts 
was  void,  the  Plaintiff  being  deprived  of  cofts  by  the  provifions 
of  39  and  40  Geo.  3. ;  but  he  contended  that  the  application 
was  made  as  early  as  poffible^  the  execution  having  only  been 
taken  out  in  the  vacation  (dll  which  time  the  Defisndant  had  no 
reafbn  to  fuppofe  the  Plaintiff  would  attempt  to  enforce  a  judg* 
ment  contrary  to  law)  and  the  Court  being  moved  early  in  this 
Term.  He  alfo  contended,  that  under  the  words  ^^  by  verdiA 
or  otherwife^"  a  judgment  by  de&ult  was  clearly  included,  un- 
leis  the  words  <^  or  otherwiie^''  were  to  be  deemed  altogether 
inoperative. 

(«)  But  the  judgment  in  thit  cafe  be-      C«cdnmm    v.   Pmrrj^   4  Term  Rep,  577. 
lOf  defeahre,  not  irreguUAr,  the  Ittenefi  of     Huffty  v.  fVilfotty  $  Ttrm  Xff.  954. 
the  appU^tum  c«ukl  not  curt  the  dele^i 

Chambre 
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i8oi*  CuABffBRB  J.  at  firft  exprefled  {dme  doubt,  whether  adion 

"""""'^      of  debt  upon  judgment  were  not  local,  and  therefore  not  witfain 

«.  the  provifions  of  the  39  and  40  Geo.  3* 

CoARB.  But  on  confidering  the  words  of  the  a6l,  which  are  {a\  «  aD 

debts  whether  upon  fim|^e  contract  or  odierwife^"  and  that  die 
only  exception  of  fyecialty  debts  was  (6),  *^  any  d^it  by  fyedakj 
which  fliall  not  be  for  the  payment  of  a  fiim  certBin,"  and  that 
anions  on  judgments  were  not  within  the  exertion. 

The  whole  Cdurt  was  of  opinion  that  the  preient  caie  feO  withis 
the  provifions  of  the  a£l,  and  that  it  would  be  moft  vexatioas  if 
every  Plaintiff  obtaining  a  fmall  fum  by  way  of  damages  flMoU 
be  at  liberty  to  bring  an  aAion  of  debt  upon  the  judgment  in  tie 
fuperior  court,  and  harafi  the  Defendant  with  additional  eoft& 

Rule  abfolQt& 

(«)  s.  X.  W  8.  xi» 


i/^,  ayth.  Lawson  V.  McDonald* 

Affidavit  to  hold  TT^^  Defendant  in  this  cafe  was  holden  to  bail  upon  the  affid** 
to  baU  made  by     "*■    yit  of  Jotioh  M^EaDtTiy  who  depofed  that  the  Defendant  ira 

a  debt'due  toB.  j>iftly  indebted  to  the  eftate  o£  Andrew  M^Ewiriy  formerly  oii^ 
before  hu  dif-  late  of  4*^.  and  alfo  late  a  prifoner  in  the  Kin^s Bench  ^riSso^VDi 
infoivent"  a!  *"  difcharged  therefrom  under  the  late  infolvent  a£l,  4 1  Geo.  3^  ifl 
whereby -fi.'s  ^j^e  fum  of  41/.  95.  6d.  for  goods  fold  and  delivered  by  the  fiid 
veiled  in  the  Andrew  M^Ewin  to  the  Defendant  before  the  ift  o(  March  kfti 
Clerk  of  the  ^jiA  before  his  taking  the  benefit  of  the  faid  a6l ;  that  the  Defea- 
giurtng  a  ten-  dant  was  commander  of  a  fhip  bound  iovjamaicoj  and  that  he  wis 
dtr  in  bank  about  to  fail  for  Jamaica  on  Saturday  then  next,  as  the  deponent 
knowledge  or  had  been  informed  and  believed ;  that  by  virtue  of  the  &ida& 
fi!ffic[e«.1h^*^  the  legal  eftate  of  and  in  the  efle6ls  of  the  faid  Andrew  M'Esith 
Court  alk>wing  which  before  the  ift  oi March  laft  he  was  poflefled  of  or  entitled 
thC^Jntk.  to,  became  vefted  in  the  Plaintiff,  the  clerk  of  the  peace  for  the 
davit  to  (hew  county  of  Swrey^  in  truft  for  the  benefit  of  the  creditors  of  the  bii 
inn^a^ds:!  Andrew  M^Ewin^  under  and  by  virtue  of  the  laid  ail,  as  the  de- 
bofinefi  when     poueut  had  been  informed  and  believed;  and  that  no  tender  or 

out  of  to nn,  and  ^ 

that  at  the  time 

when  the  affidavit  to  hold  to  bail  wai  made,  B.  was  out  of  towDi  and  that  an  immediate  arreft  was  oectf* 

ary,  u  tlM  Defendant  was  about  to  iail  on  a  voyage. 

offir 


■■■— ■■^■•w 

Lawson 

V. 
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offer  had  been  made  to  pay  the  laid  fum  of  41L  95. 6(L  or  any        i8oi. 
part  thereof,  in  notes  of  the  Governor  and  Company  of  the  Bank 
of  England^  expreiied  to  be  payable  on  demand,  to  the  know- 
ledge or  belief  of  the  deponent.  M'Donal*. 

A  rule  ni/lwBs  obtained  for  diicharging  the  Defendant  upon 
a  common  appe&rance,  on  the  ground  of  the  tender  in  bank- 
notes not  being  properly  negatived,  inafmuch  as  it  did  not  ap- 
pear that  JanaA  M^JSann  the  deponent  had  any  conne£lion  with 
the  parties  to  the  a£tion,  and  as  he  only  negatived  the  tender 
to  his  knowledge  or  belief. 

Shepherd  Serjt.  now  fhewed  caufe,  and  produced  affidavits  of 
Jortah  M^Ewin^  and  alfo  of  Andrew  M^JBwin  the  infolvent,  the 
former  of  whom  ftated  that  he  was  the  &ther  of  the  infolvent; 
that  he' was  in  the  habit  of  trania6ling  his  fon's  bufinefs.when 
he  was  out  of  town,  and  that  having  heard  that  the  Defendant 
was  about  to  lail,  he  made  the  above  affidavit  for  the  piirpoie  of 
holding  him  to  bail :  and  the  latter  ftated  that  he  was  out  of 
town  at  the  time  when  the  arrefl  was  made,  and  added  that  the 
debt  was  due,  and  that  no  tender  in  bank-notes  had  been  made 
to  him.  He  contended,  that  although  no  fupplemental  affidavit 
could  be  admitted  for  the  purpofe  o£  fupplying  any  defe£i  in 
the  original  affidavit  relative  to  the  tender  in  bank-notes,  yet 
that  it  was  competent  to  the  Plaintiff  to  produce  affidavits  to  ex- 
plain the  fituation  of  the  Deponent  in  the  affidavit  to  hold  to 
bail,  and  to  (hew  tlie  reaibns  which  entided  him  to  make  fuch 
an  affidavit ;  that  it  now  appeared  that  the  infolvent  was  not  in 
town  at  the  time  when  the  arrefl  became  neceffary,  and  tliat 
his  father  had  the  management  of  his  af&irs  when  he  was  out 
of  town,  which  therefore  enabled  him  to  make  the  affidavit; 
and  that  if  he  was  entitled  to  make  the  affidavit,  it  could  not  be 
necefiary  that  he  fhould  do  more  than  fwear  to  his  knowledge 
and  belief.  He  infifled  that  in  thefe  cafes  the  affidavit  mufl  in 
general  be  made  by  fome  perfbn  different  from  the  original  cre- 
ditor, fince  the  infolvent  himfelf  is  feldom  to  be  fbund ;  and 
tliat  the  clerk  of  the  peace  could  not  be  required  to  make  it, 
fince  although  the  property  be  vefled  in  him  by  law,  he  can 
know  little  of  the  affairs.  He  dted  Chatterley  v.  Finckj  ante^ 
390.  to  fhew  that  an  affidavit  explanatory  of  the  deponent's 
fituation  might  now  be  received,  and  to  prove,  that  where  the 
principal  is  not  in  town  the  affidavit  may  be  made  by  another 
perfou  who  has  cognizance  of  the  drcumftances;  alio  the  Mayor 

of 
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i8oi*       of  London  v.  Diat^  i  Edifl^  237.  to  fiiew,  that  where  tlieaffida- 
■-      vit  may  be  made  by  any  perfbn  but  the  principal,  it  is  fuffident 
Lawson      ^  j^^  negative  a  tender  to  the  beft  of  his  kAowledge  and  bdieC 
M<OoicALo.        Bejl  Serjt.  cont-a  relied  upon  BdU  v.  Miller^  anie^  420.  to  flieiri 
that  no  fuch  explanatory  affidavits  as  had  now  been  produced 
6ugfat  to  be  received,  and  alio  that  at  all  events  the  infehcnl 
ought  to  have  joined  in  the  affidavit  (a):  oblerving  that  it  £d 
not  appear  but  that  a  tender  might  have  been  made  to  him  pre- 
vious to  the.  lit  of  March,  when  the  affignment  of  hii  c&fii 
took  place. 

Lord  Alvanlet  Ch.  J.  In  a  caie  circtunftanced  like  tUsi  it 
is  impoffible  to  eiqpeft  a  pofitive  affidavit.  But  there  msA  be 
reaibnable  evidence  a{q>earing  upon  the  fiuse  of  the  onginalsS- 
davit  that  no  tender  .was  made;  and  no  iuf^Iemental  sAM 
as  to  that  point  can  be  admitted.  But  an  affidavit  may  heal- 
mitted  to  fliew,  that  the  deponent  was  in  fuch  a  fitiiation«t9 
entitle  him  to  nqptive  the  tender  to  the  beft  of  his  knonfadge 
and  belief.  The  beit  evidence  muit  be  obtained  which  thecde 
will  admit  di  In  this  caie  the  iniblvent  was  out  of  town  at^ 
time^  the  arreit,  and  if  the  arreil  had  not  been  made  die^ 
the  Defisndant  would  have  iailed,  and  the  of^oitanity  of  ff- 
reiling  would  have  been  loiL 

Heath  J.  Every  thing  having  been  done  in  this  cafevUci 
could  be  done,  I  think  that  the  arreil  is  good. 

RooKE  and  Chambrs  Js.  concurred. 

Rule  dii^ttiged* 

(«)  Had  he  been  in  £«ff/Mwhen  the  ilf///rr,  and  the  tender  muft  tbet>a< 
afRdtvitwas  made,  this  would  have  been  ihoiild  feem,  have  been  expre&lTDKiM 
ncceflTirj,  according  to  the  cafe  of  B9U  r.     ikid.  and  £iliH$  r.  Dmigam^  %  S^M 
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j8oi. 


Nov,  aSth. 


WmTBREADt?.  May  and  Another.  ,    ^ 

llSafi,  446. 

'T'his  was  an  iffuc  dired,cd  by  the  Court  of  Chancery  under  ^.  derifed  hii 

a  decree  made  by  the  Mafter  of  the  Rolls,  to  try,  Whether  ^•5"*®.*' , 
the  feveral  lands  (fituatc  in  the  feveral  parifhes  oiHeamej  cwnlxyoi ivuts^ 
Chifieti  Winfboroughj  Stwry,  Reculverj  and  Swacliffe)  which  tlie  'g^f^"^'^  ^?^ 
Plaintiff  con traAed  to  fell  to  the  Defendant,  paffed  by  the  co-  county  of  JTr*//' 
dicil  to  the  will  of  the  teftatof  Samuel  Whitbread  (the  Plaintiff's  ^j**^j**V^^^^ 
father),  bearing  date  the  24th  of  June  1795  ?  the  devife  j. 

The  caufe  was  tried  before  Lord  fildofiy  Ch,  J.  at  the  G9/W-  ***"*  rh  of  flV^lli! 
hall  Sittings  after  Hilary  Term  laft,  when  a  verdi6l  was  found  and  alio  in  the  ' 
for  the  Plaintiff,  damages  20/.,  fubjea  to  the  opinion  of  the  %^y*^^'f^^ 
Court  on  the  following  caio:  x,,  and  i!,  all 

On  the  part  of  thcr  Plaintiff  it  was  proved,  that  Samuel  Whip-  Tbllfid  Vo"ne 
tread,  Efq.  deceafed,  the  father  of  the  Plaintiff^  being  feiied  in  contrad  from 
fee  of  very  confiderable  real  eftates  fituate  in  different  parte  of  So'S'/hu'' 
the  kingdonf,  by  his  will,  dated  24th  June  1 795,  devifed  ail  and  "  Urirfe  ef- 
every  his  freehold  eftates  and  hereditaments  whatfoever  and  ^^HeJleBin 
wherefoever  (except  as  therein  was  excepted)  unto  certain  truf-  eftaie*."   The 
tees  therein  named,  and  their  heirs,  upon  the  trufts  in  the  feid  tl^miu  fnt*^ 
will  ipecified,  and  amongft  others  in  truft  for  his  fbn  Samuel  »^^°  *  ^«nn 
tVhitbread,  Efq,  the  Plaintiff  and  his  affigns,  foi'life,  with  divers  "^^^^jtl^f, 
remainders  over  in  ftriA  fettlement,  and  by  a  codicil  to  his  were  fold  before 
laid  laft  will  and  teftament,  dated  the  24th  day  of  Jwn^  1795,  ^tthfanTil 
the  faid  teftator  devifed  as  follows:  "  And  whereas  I  have  in  the  time  of  his 
and  by  m^  faid  will  given,  devifed,  and  bequeathed,  all  and  eftate  m  XcnlT 
every  my  freehold  eftates  and  hereditaments  whatfoever  and  •^c^P^  «h»5 
wherefoever,  except  fuch  of  them  as  are  included  in  my  ^rSfhei  of° 
fon's  marriage  fettlement,  and  fuch  parts  of  my  brewhoulb  ^^^rne,  c,  iv.^ 

*  as  are  freehold,  unto  my  fon-in-law  Jaines  Gordon,  jun.  and     '(^.whether 

*  my  nephews  Jacob  Whitbread  and  John  Wtngate  Jennings,  ^^^  ^^y^  ^*^.* 
«  and  their  heirs,  to  the  ufe  of  my  fon  Samuel  Whitbread  for  evidence  to  fhew 

<  li^  with  remainder  over  as  therein  expreffed;  and  it  is  my  ;hat  the  teftator 

<  will  and  defire  to  give  part  of  my  eftates,  and  hereinafter  the* land  in  Se 

<  mentioned  lands,  unto  my  fon  abfolutely ;  now  I  do  hereby  ^*l^!5*'-^''^" 
«  revoke  my  faid  will  fo  far  as  relates  to  my  feveral  eftates  at  je ,  ind  i.,iw 

<  lAi/hiUinthe  county  of  Wilts,  axidHeame,  and  Bucklancl^  in  the  "^^^  ^^"-^ 
Vol.  II.  g  2  «  county  Heamtr 
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county  of  Kent ;  and  I  do  hereby  give;,  devife,  and  beqoad^ 
the  fame  eftates  at  Ln/hilly  Heame^  and  Buclclandy  antoB} 
faid  fbn  Samtu'l  Whitbread^  his  heirs  and  affigns,  forever^  is 
order  that  he  may  immediately  fell  the  ^Bone  if  he  thinb 
proper/* 

On  the  part  of  the  Plaintiff  was  alfb  read  in  evidence  a  geD^ 
ral  rental  of  all  the  tcflator's  eflates  made  out  regularly  in  tbook 
by  his  private  clerk ;  and  it  was  proved  by  that  clerk  that  Ae 
tellator  was  in  the  habit  of  conflantly  looking  into  and  cuxmn- 
ing  that  book,  in  which  was  contained  the  following  entry  I^ 
lating  to  the  eftates  mentioned  in  the  declaration  in  this  cade^ 
and  referred  to  by  the  faid  will  and  codicil. 

"  Kent. 
Heame^  &c.  Heame  Bay  eftato^ 

Purchafed  of  Sir  George  CdehrooJce  Bart,  and  his  truftec^ 
^oihjune  1773. 

Condfls  of  fundri^  as  under,  expe£iant  on  the  deadi  i 
Gilbert  Knatder  Efq.  in  failure  of  iflue  by  his  wife  Barbara ;  oi 
aflcr  his  death  fubje£l  to  the  payment  of  22oLper  annwx,  put 
of  350/.  j7^  anntim,  her  whole  fettlcment  payable  tothefiii 
Barbara  during  her  Ufe,  provided  fhc  furvives  the  faid  GSiai 
Kfic/xler. 

Viz. 
The  manors  of  Underdaams  and  Lotting.^^A  capital  maaftia* 

houfe  and  garden,  with  coach-houfe  and  flables,  and  oAff 

appurtenances,  now  in  the  occupation  of  Mr.  Krunder^  will 

the  following  lands,  isiz. 
jPaflure  ground  adjoining  the  houfe  -  ^40    0  0 

Hop  ground  -  -  -  -  700 

Wood  ground  about  -  -  -  60    0   0 


Kine  mefluages  and  tenements,  being  4  farms 
imd  5  cottages,  with  arable  and  paflure  lands, 
inthepariflicsof/fcam^,  Chijlet,  Winfborough^ 
Sturry^  JReculver,  and  Swaclrffe,  amounting 
to  about  -  -  -  - 


/'107    0  c 


453 


o   0 


£s6o    0  0' 

And  the  Plaint!^  alio  produced  in  evidence  a  manoraulfla 
H>k^  all  in  the  teflator's  handwritipgi  contaioing  a  psitic^ 

14  of 
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pf  the  laid  eftate  purchafed  by  him  from  Sir  George  Colebraohe       1 8oo. 
Bart  and  his  truftee^ ;  at  the  top  of  each  page  whereof  in  the  — 

faid  teftator's  writings  are  the  words  "  Heame  eftate."  Whitbria^ 

The  eftate  in  the  feveral  parifhes  of  Heame^  Chi/let^  Winf"  Mat 
borough,  Stuny,  Readver,  and  Swacliffri  called  by  the  faid  *w*-^n«J>«. 
teftator  in  his  faid  books,  **  the  Hecame^^  or  "  Heame  Bay 
eftate,"  confifts  of  the  reveriion  or  remainder  expe£lant  on  the 
deceafe  of  Gilbert  Knawler  Efquire^  of  and  in  premifes  iitiiate 
in  the  pariih  of  Heame,  and  idUb  in  the  iaid  feveral  parifhes  of 
Chi/let,  Win/borough,  Siuny,  Recidver,  and  Swacliffe,  the  whole 
of  which  were  purchafed  in  one  contra6i  firom  Gilbert  Knottier 
Efquire,  by  Sir  George  Colebrooke,   and  from  him  and  his  \ 

truftees  by  the  teftator ;  and  it  was  proved  that  the  teftator  ufed 
to  fpeak  of  the  whole  together  as  the  "  Heame  eflate;"  but  the 
Ame  is  not  called  or  defcribed  by  the  name  of  the  **  Heame 
Bay  eftate,"  in  any  of  the  title-deeds  belonging  to  the  faid  pre- 
mifes.    The  eftate  at  Lii/hill,  devifed  in  the  codicil  with  the 
Heame  eflate,  confifts  of  the  manor  of  Iju/hiU,  and  between 
500  and  600  acres  of  land  in  the  parifh  of  Cq/lle  Eaton  and 
Hannington,  in  the  county  of  Wilts,  and  was  fold  by  the  teflator 
in  his  lifetime,  after  he  had  made  his  faid  will  and  codicil.    The 
teftator  had  no  eflate  at  BucJcland ;  but  the  Buckland  eftate^  alfb 
mentioned  in  the  codicil,  confifted  of  a  meiiuage  and  about  10 
acres  of  land,  all  in  one  farm,  called  Buckland  farm,  in  the  parifh 
cf  Winfborough,  and  was  alfo  fold  in  the  teftator's  lifetime,  after 
lie  had  made  his  faid  will  and  codiciL     The  teftator  at  hisde- 
ceide  had  no  eftate  whatever  in  the  county  of  Kent,  eat^qpt  the 
jreverfion  of  the  faid  eflate  in  the  parifhes  of  Heame,  Chi/let^ 
Win/borough,  Sturry,  Rectdver,  and  Swacliffe  above  mentioned, 
The  queftion  for  the  opinion  of  the  Court  is.  Whether  fne 
evidence  above  ftated  to  have  been  produced  on  the  part  of  the 
I^aintift*  ought  to  have  been  admitt^  at  the  trial  of  this  caufe, 
and  whether  the  verdi£i  of  the  jury  is  fupported  by  that  evi« 
dence?  If  that  evidence  ought  to  have  been  admitted,  and  the 
verdifl  of  the  Jury  is  fupported  by  it,  the  verdi6t  to  fland.     If 
it  ought  not  to  have  been  admitted,  or  does  not  fupport  the 
veitli£i  of  the  Jury,  a  verdi6l  to  be  entered  €or  the  Defendant. 
This  cafe  was  argued  in  Trinity  Term  lafL 
Be/l  Seijt  for  the  I^aintiff.     Upon  the  principles  adopted  in 
the  determination  of  Lord  Walpole  v.  Lord  Chcimonddey^  7  Term 

«  2  a  IJ^p. 


the  tcftator  fhould  have  had  the  intcotion  of  Ce\ 

portof  that  entire  eftate  which  he  had  purcha£ 

CoUbrooke  trom  the  Tetid\ie.     Hiit  intent  appes 

to  pofi  all  the  lands  of  which  he  was  pollefled  ii 

cordingly  he  mentions  by  name  his  Bucirland  cfti 

not  being  part  of  the  lauds  purchased  from  f 

brooke,  did  not  fait  within  tlie  dcfcription  of  hi 

The  cafe  of  Doe  d.  CUmeiUs  v.  Collins,  %  Titm 

plicable  to  tlie  preftnt  calb  in  two  re(pe£ls ;    i 

ndmilTibility  of  evidence,  to  prove  that  premifes  i 

the  words  of  a  will  are  to  be  annciCed  to   tho: 

within  the  words  of  the  will ;  and,  idly,  To  fliew 

of  inconvenience  arifing  from  the  leparation  of] 

has  ufually  gone  togetlier,  are  entitled  to  grca 

ftruing  tlic  intention  of  a  tcftator.     So  in  Brya\ 

Cro.  far.  1 7.  the  Court  received  c^-idence  to  flit 

ing  ndjoining  to  a  mcffuage,  pafled  under   t 

meOuagc  called  Kc^iams  aim  npptiiiencnt Us, 

of  opinion  that  it  did  not  there  pafs,  becauie 

reputed  parcel  of  thchoulc,  and  thatcafearofeon 

of  a  deed,  yet  i/ofiaj'^  conceived  "  that  in  a  doi 

it  might  [lofs."     The  expreflions  of  the  tcftato 

eftate  arc  ftrongcr  evidence  intlic  conftrufliou  c 

any  which  could  refult  from  common  reputatioi 

would  bo  abfurd  to  fuppofc  that  he  meant  to 

power  of  felling  only  a  fmall  part  of  a  ijarticu 

fiime  time  that  he  was  tjing  up  the  remainder  in 

Hnmood  Serit.  cmilid,    TTie  evidence  in  thii 
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the  true  diitin£lion,  viz.  that  parol  evicleilce  is  not  admiffible, 
untefs,  if  admitted,  it  would  raife  a  doubt  to  what  the  words  of 
the  will  apply.  I^  it  only  raife  a  conjefture,  it  is  not  fufficicnt. 
Now,  in  the  prefent  cafe,  the  premifes  in  queftion  were  defcribed 
by  the  teftator  as  the  "  Heame  Bay  eftatc,"  and  the  "  Hearne 
eftate ;"  but  the  words  in  the  codicil  are  "  my  eftates  at  LuJIiilU 
.HeanicanA  Bucklandy  The  teftator  had  lands  in  the  parilh 
of  Hearne  fufficicnt  to  ^itisfy  the  words  of  the  will ;  if,  there- 
fore, evidence  be  admitted  to  fliew  that  lands  in  five  other 
pariilies  were  intended  to  pais  under  the  words  of  the  codicil,  it 
will  not  be  admitted  in  explanation,  but  in  contradiftion  of  the 
codicil.  It  is  true,  that  in  Godboltj  i6.  under  a  devife  of  a  houfe 
and  lands  called  "  Jacksy'*  it  was  held  that  loo  acres  of  lands 
pafTed ;  but  the  reaibn  given  by  Anderfon  Ch.  J.  for  that  dcci- 
fion  was,  "  that  Jacks  was  the  entire  name  of  the  houfe  and 
lands ;"  whereas  Hearne  is  not  the  entire  name  applicable  to  the 
lands  in  queftion,  fince  the  greater  part  of  them  lie  in  pariflies 
bearing  other  names.  So  in  Wyndham\,  Wyndhaniy  i  And.  ^9. 
the  Court  admitted  evidence  to  fhcw,  that  a  meflTuagc,  defcribed 
to  be  the  meftuage  Ricardi  Cotton  at  H.  in  a  deed  of  feofiment, 
was  fb  named  by  the  feofFer  by  miftake,  he  having  no  meifuage 
at  H.  but  one  which  belonged  to  Thomas  Cotton,  If  the  ver- 
di£l  of  the  Jury  is  to  ftand,  their  decifion  in  effe£l  will  be,  that 
thefe  lands  lie  at  Hearne^  when  in  fa6l  they  do  not  lie  there. 
Nothing  appears  upon  which  either  the  Jury  or  tlie  Court  can 
raiie  a  doubt ;  and  indeed  no  cafe  can  be  cited  in  which  a  will 
has  been  explained  by  evidence,  where  there  has  been  fbmething 
upon  which  the  words  of  the  will  could  operate. 

Cur,  adv.  vult. 
On  this  day  Lord  Alvanley  Ch.  J.  faid — There  is  a  differ- 
ence of  opinion  upon  the  Bench  as  to  the  admiftibility  of  the 
evidence  in  this  cafe ;  and  in  confequence  of  that  difference  of 
opinion  no  conclufive  judgment  can  be  given  in  this  Court. 
We  have  therefore  communicated  with  the  Lord  Chancellor, 
before  whom  the  caufe  was  tried,  upon  the  fubjeA,  and  His 
Lordfliip  has  declared  himfelf  ready  to  put  his  feal  to  a  bill 
of  exceptions  as  if  tendered  to  him  at  the  trial,  in  order 
to  enable  the  parties  to  take  the  opinion  of  another  Court. 
The  queftion  wiU  be,  Wlicther  the  words  "  the  fame  eftates 
at  JLti/Iiilly  Hearne^  and  Biickland"  arc  fb  defcriptive  of 
locality  as  to  preclude  the  admiflibility  of  evidence  that  the 

2  2  3  teftator 


59t 


1801. 


WuiTBHEAD 

V, 

May 
and  Another. 


59S  CASES  IN  MICHAELMAS  TERM 

i8oi«       teftator  intended  to  u£e  them  in  any  other  fenle  ?  In  this  Court 
judgment /TO  forma  muft  of  courfe  be  ^ven  for  the  Plaintiff. 

Judgment  for  the  Plaintiff 


Whitbrkad 


Mat 
tnd  Another. 


jsr«tr.t8ih.  Cunningham  v.  Mackenzie  and  Another. 

If  in  the  dead  rpHis  was  an  application  to  the  Court  to  let  aiide  a  judgment 
Securing  an  an-  X  entered  up  on  a  warrant  of  attorney  given  to  (ecure  an  an- 
ew, thatUie    Buity,  and  to  have  the  warrant  of  attorney  delivered  up  to  be 

judgment  to  be     cancdied. 

warrantor  at.  The  principal  obge&ion  to  the  annuity  wa8»  that  in  the  in- 

tomey  given  at    ^Jenture  bv  which  it  was  fecured  it  was  declared  that  the  judF- 

thcCiroetime  ,        ,      .       i  -•        t  o  »  ' 

fliaU  be  only  a  ment  to  be  obtamed  under  the  warrant  of  attorney  waa  to  be 
*^^fo»*h^*^"  only  a  collateral  fecurity  for  the  r^ular  payment  of  the  annuity^ 
guUr  payment  of  and  that  it  was  agreed  that  no  execution  ihould  be  ifluedor 
the  annuity,  and  ^^n  out  thereon  until  default  ihould  be  made  in  the  payment 

tbatnoexecu-  .,i/»  on  i  ^  , 

tion  (hall  iOue  of  the  annuity  by  the  Ipace  ot  fourteen  days,  whereas  the  me^ 

ftult^adif  in**  raiorial  in  fetting  forth  the  deed,  did  not  fpedfy  any  fuch  deda- 

the  payment  for  ration  or  agreement;  and  in  fetting  forth  the  warrant  of  attor- 

'^  ^*  naU  **  ^*  '^^y*  ^^  ^^^y  ftated  generally  that  fuch  warrant  of  attorney  was 

not  notice  the  <<  executed  for  the  better  fecuring  the  payment  of  the  annui^, 

t^^*and  ^^fet-  *^  ^"^  ^^^  above  ftated  deed  is  particularly  mentioned.*' 
ting  forth  the  Shepherd  Serjt  fhewed  caufe  and  contended,  that  it  was  appa* 

tonle7^y*i«te»  ^^^^  "P^'^  ^®  ^"^^  ^^  ^^®  memorial  that  the  warrant  of  attorney 
generally  chat      was  given  as  a  Collateral  fecurity  for  the  pajrment  of  the  annuity ; 

of  aiiL'^ey  w«  ^^  ^^  "^  ^^^^  *  Collateral  fecurity  it  followed  that  no  execution 
executed  for  the  could  bc  taken  out  until  default  made  in  payment  of  the  an- 
t^e'^ym^t  of  Duity ;  that  a  provifo  of  this  fort  did  not  refemblea  provifo  of 
the  annuity  as  in  redemption,  which  is  an  elTential  part  of  the  defcription  of  the 
d^fi^^'^lticu-  annuity  granted,  a  redeemable  annuity  bemg  a  diftin6i  thing 
loriy  mention-  fj-Qui  an  annuity  which  is  irredeemable ;  whereas  the  provifo  in 
Will  fet  afide  the  the  prefent  cafe  only  related  to  the  mode  of  obtaining  a  remedy 
annuity  for  fuch  jjj  ^^fe  of  default  being  made  in  payment. 
J^aUl!*"*  Bejl  Serjt  on  the  other  fide  was  flopped  by  the  Court. 

LiOni 


Cdnnimouam 
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Lord  Alvanley  Ch.  J.    The  ground  on  which  the  Court  of       i8>di» 
Kin^s  Bench  proceeded  in  the  cafe  oiSccuoyer  v.  Bunce  {a\  was 
that  the  claufe  of  redemption  being  for  the  benefit  of  the  grantor, 
it  was  right  that  he  fhould  have  an  eafy  accefs  to  it.    If  fb,  how    Mackemzib 
does  the  prefent  cafe  vary  in  point  of  principle?  Undoubtedly    ""      °  ^* 
the  claufe  omitted  to  be  noticed  in  the  memorial  is  a  claufe  in- 
troduced for  the  benefit  of  the  grantor. 

Heath  J.  I  fee  no  diftin6lion  between  this  cafe  and  thofe 
in  which  annuities  have  been  fet  afide  bccaufe  the  claufe  of  re- 
demption was  not  noticed  in  the  memorial.  Poflibly  the  grantor 
of  this  annuity  never  would  have  entered  into  the  engagement 
which  he  has  done,  if  this  claufe  reftraining  the  iifuing  any  cxe^ 
cution  againft  him  for  a  certain  period  had  not  been  introduced. 

RooKE  J.    I  am  of  the  fame  opini(m. 

Chambre  J.  This  claufe  in  fiivour  of  the  grantor  appears  to 
me  more  neceflary  to  be  inferted  than  the  claufe  of  redemption, 
bccaufe  this  is  to  r^ulate  the  annuity  while  it  fubfifts,  whereas 
the  other  is  only  to  put  an  end  to  it 

However,  Lord  Alvanley  Ch.  J.  exprefiing  a  wlih  to  have 
an  opportunity  of  looking  into  the  cafes  before  the  point  wa» 
finally  decided,  the  cafe  flood  over  till  this  day,  when  His  Lord* 
flilp  and  the  reft  of  the  Court  retaining  the  opinion  thrown  out 
by  them  when  the  cafe  was  argued^ 

The  rule  was  made  abfelute. 

(«)  E,  35  G.3.  BJt,  Hma  on  Aiaiuitiet»  JKi^.  737-  Barru  r.  StapUttm, 7  Ttrm  Stf. 
§,  X.  /.  5.  p.  74.  EJ.  a.  cited  6  Ttrm  Rep,  005.  and  em  partt  Amfitt^  gmU^  ToL  A. 
737*  S9%tl(oStedmmf.FHrsUfi,6Term     p.6». 
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K9V.  aSth. 


GooDRiGHT  on  the  feveral  demifes  of  George  Earl  of 
Buckingham/liire  and  AUnrua  his  Wife,  Sir  Charles 
Stewart  and  Anne  Louisa  his  Wife,  John  Earl  of 
Weftmorelandj  and  Thomas  Fane, 


V. 


8  F'ez,  Jun, 

a68. 

I  Tavff.  291. 

A,  devifed  cer- 
tain eftates  10 
JS,  for  life  re- 
miinder  to  his 
font  and  daugh- 
ters in  ftrid 
fettlement,  re- 
mainder to  C. 
for  life,  remain- 
der to  his  fons 
and  daughters 
in  like  nunner. 


Arthur  Marquis  of  Doxm/JUrCj  and  Mart  his  Wife. 


EJECTMENT  for  oHc  third  part  of  a  moiety  of  lands  in  C^b- 
^ur/lf  Mottingh^m,  and  Bromley,  in  the  county  of  Kent.  He 
caufe  was  tried  at  the  Maid/lone  Summer  Affizes  1800,  and  a 
verdi6l  was  found  for  the  Plaintifis,  fubje6t  to  the  opinion  of  tlie 
Court  on  the  following  cafe. 

Thomas  Farrington  of  Chi/lehurjl  in  the  county  of  Kent,  Efij. 
being  feifed  in  fee-fimple  (amongft  others)  of  certain  eftates  in 
Chijlehurfty  Mottinghamj  and  Bromley,  in  the  faid  county  (whid 


remainder  to  his  eftates  are  of  the  tenure  cS  Gavelkind)  duly  made  and  publiihed 
own  light  heirs,    hig  i^ft  will  and  teftament,  which  bears  date  the  1 3th  day  of  tfc- 

and  died,  By  .  /»iii  »       m  iiii 

being  feifed  of  fiuaiy  1 758,  and  IS  attcfted  by  three  witnencs ;  and  be  thereby 
the  above  eftates  g^ye  ouddevifed  allhismanors^meiTuages^lands,  tenements,  here* 
life,  and  aifo  en.  dltameuts,  and  real  eftates  whatfbever  and  wherelbever,  which  he^ 

fixth^Jfthrrc.  *^'  ""^°  ^^  ^^  ^'*^  "^^  ^^  ^^  nephew  Lord  RobeH  Bertie^ vsA 
verfion  as  cue  his  ailigns,  for  his  life,  remainder  to  the  uie  of  truftees  and  their 
hIirsV!5N'        ^^^^«  duiing  the  life  of  the  iaid  Lord  Robert  Bertie  in  truft,topre- 

made  his  will, 

^heicby  he  gave  to  his  wife  for  life,  all  fuch  freehold  and  copyhold  lands  as  he  had  purdiafed  or  ws 
feifed  of  in  fee-iimple,  or  in  exchange  for  other  buds  in  Kmit  and  then  after  reciting  that  he  had  granted 
a  leafe  for  years  to  D.  of  the  lands  whereof  he  was  tenant  for  life  under  jl*i  will,  declared  that  io  caiie 
fuch  perfons  as  Ihould  be  tenants  for  life  or  otherwife  of  that  eftate  by  virtue  of  ji*9  will  (hould  not  ffloleft 
J),  in  the  poiTedion  of  the  faid  lands  as  leafed,  and  at  the  expiration  of  the  leafe  (houM  grant  a  new  leafs 
to  his,  J9.*s,  wife  for  her  life,  then  he  devifcd  his  lands  purchafed  of  £.  and  F.  and  all  lands  that  he  thea 
had  or  mi^ht  have  a  right  to,  both  freehold  and  copyhold,  arifing  from  exchange  of  bnd,  a^  of  Parliaroeoty 
or  otherwife  in  Kcni,  deviled  to  his  wife  for  her  life,  to  go  with  and  be  fubje£k  to  the  fame  entaD  ss 
the  eftates  left  by  ^.  were  or  might  be  fubjed  to  by  virtue  of  ^.*s  will,  to  take  effed  immediately  after 
the  deceafe  of  his  wife,  and  in  fuch  cafe  recommended  his  wife  to  give  the  furniture  which  belonged  n> 
the  houfe  on  the  eftates  left  by  ji,  to  whomfoever  might  be  living  to  enjoy  it;  but  in  cafe  fuch  perfoas  as 
Ihould  be  tenants  for  life  or  otherwife  by  virtue  ofA,*tv/\\\  ihouid  refiife  to  grant  fuch  leafe,  or  Aoold 
difturb  D.,  then  he  gave  to  his  faid  wife  and  her  heirs  all  bis  freehold  and  copyhold  lands  and  houfes  which 
he  had  before  deviled  to  her  for  life  only.  And  all  the  reft  and  refidue  of  his  real  eftate  vhatfoever,  and 
all  the  reft  and  refidue  uf  his  perfonal  eftate  of  what  nature  or  kind  foever  or  wherefoever,  he  gave  to  his 
faid  wife  and  her  heirs,  executors,  adminiftrators,  and  afligns  for  ever.  D.  was  not  molefted,  and  a  new 
leafe  was  granted  to  the  wife  uf  £.  for  her  life.  Held  that  the  wife  of  fi*  was  entitled  to  the  oae  fixtb  of 
nhe  reverfion  under  the  rtfiduary  daufe  in  j9.'s  will. 

fervc 
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lerve  contingent  remainders,  with  remainder  to  the  ufe  of  the 
firft  and  other  fons  of  the  faid  Lord  Robert  Bertie,  and  the  heirs 
of  their  bodies  feyerally  and  in  fucceflion ;  and  in  default  of  fuch 
iffue,  to  the  ufe  of  the  firft  and  other  daughters  of  the  feid  Lord 
Robert  Bertie,  and  the  heirs  of  their  bodies  feverally  and  in  luo- 
ceffion ;  and  for  default  of  fuch  ilTue,  to  the  ufe  of  his  coufin 
Cfmrles  Tawn/liejtd,  Efij,  for  his  hfe,  with  remainder  to  the  ufe 
of  truftees  and  their  heirs  during  the  life  of  the  faid  Charles 
Town/hend  in  truft,  to  preferve  contingent  remainders,  with  re- 
mainder to  the  ufe  of  the  firft  and  other  fons  of  Uie  faid  Charles 
Tauon/Iiend,  and  the  hell's  of  the  bodies  of  fuch  fons  feverally  and 
in  fucccffion ;  and  in  default  of  fuch  ifiue,  to  the  ufe  of  the  firft 
and  other  daughters  of  the  faid  Charles  Tc/wn/liaid,  and  the  heirs 
of  their  bodies  feverally  and  in  fuccefiion ;  and  m  de£iult  of 
fuch  ifiue,  then  he  gave  and  devifed  all  and  every  his  faid  manors, 
mefiuages,  lands,  tenements,  hereditaments,  and  real  eftate 
aforefaid,  unto  his  own  right  heirs  for  ever. 

The  faid  Thomas  Farrington  died  feifed  of  the  faid  eftates  in 
the  month  of  February  1758,  leaving  the  defeendants  of  his  de- 
ceafed  fifter,  AUnnia  the  wife  of  the  Duke  otAncq/ier,  that  is  to 
lay,  Lord  Vere  Btrtie,  Augu/la  Bertie  and  Frarices  Bertie  the 
only  children  of  Lord  Montagu  Bertie  then  deceafed,  and  Lord 
Robert  Bertie  named  in  the  will  of  the  teftator,  the  faid  Lord 
Vere  Bertie,  Lord  Montagu  Bertie,  and  Lord  Robert  Bertie  oeing 
the  fons  of  the  faid  Albinia  Duchefs  of  Ancajler,  and  his  the 
teftator's  other  fifter  Mary  Sehxyn,  his  heirs  according  to  the 
cuftomof^velkini  . 

Upon  the  death  of  the  faid  Thomas  Farrington,  the  faid  Lord 
Robert  Bertie  entered  upon  and  took  poflefiion  of  the  faid  eftates 
in  Chiflehurfl,  Mottirtgham,  and  Bromley,  and  continued  to  re- 
ceive the  rents  and  profits  thereof  until  the  time  of  his  deaths 
which  happened  onllie  loth  oi  March  1782. 

The  faid  Lord  Robert  Bertie  left  no  ifibe,  and  on  his  deceafe 
the  faid  Charles  Toramfliend  entered  upon  and  took  pofTeflion  of 
the  faid  eftates,  and  continued  to  receive  the.  rents  and  profits 
thei:eof  until  the  time  of  his  death;  and  he  died  on  the  loth  day 
oiAugufl  1799  without  leaving  any  iflue. 

The  faid  Lord  Fere  jB^^  died  in  theyear  1 770,  Icaving^^iWo^ 
now  the  wife  of  Qeorge  Earl  oi  Buckingham/hire^  ondAnn  Lomfa^ 

now 
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•I08I         liov  the  wife  of  Sir  Charles  Stewart^  his  daughters  and  cohdri 

'       according  to  the  cuftom  of  gavelkind. 

^^^STdiT^        The  laid  Augufta,  one  of  the  daughters  of  the  faid  Lord  Mwi- 

Earl  of        tagu  Bertie^  intermarried  with  Lord  Bergherfh^  and  died  tfi  the 

^Mm»     *^^  ®^  January  1 766,  leaving  John^  now  Earl  of  Wefimardani^ 

and  OdMfi     and  the  Honourable  JTumiasFane^  her  fbns  and  coheini  according 

j^^l,^^^     to  the  cuftom  of  gavelkind;  and  the  iaid  FraneeSf  the  odier 

i>owiitKi&K    daughter  (^  the  laid  Lord  Montagu  Bertie^  died  in  or  belbie  the 

month  of  February  ijji^  leaving  the  laidt^iiii  Earl  6iWe/t- 

marelandj  and  the  laid  Tkomas  Fanef  her  nephews  and  coheirs 

according  to  the  cuftom  of  gavelkind* 

The  laid  Lord  Robert  Bertie  at  the  time  of  his  deaths  whidi 
happened  on  the  loth  March  17829  as  b^re  ftated^^left  the  laid 
ABnnia^the  wife  of  the  laid  George  Earl  oiBuekinghamfkirej  Arm 
Louifa,  the  wife  of  the  laid  Charles  Stewart,  John  Earl  of  W^^ 
morelandj  and  TTumias  Fane,  the  leflbrs  of  the  Plaintifl^  hishdif 
according  to  the  cuftom  of  gavelkind. 

The  laid  Lord^Soft^JB^iV  being  in poflefl^on of  thelaideftatei 
in  Chiflehurjl,  Mottinghamy  BndBromky,  deviled  to  him  by  the  laid 
.  will  ofthefitid  Thomas  Farringtanf  and  being  feiled  in  fee^raple 
<^  certain  other  freehold  eftates  in  Chiflehur/l  aforelaid»  which  he 
had  purcha&d  or  taken  in  exchange^  duly  made  and  pnUilbed 
his  laft  will  and  teftament  in  writing,  which  bears  date  the7th  diy 
d£ March  1 782,  and  is  attefted  by  three  witnefles;  and  he  thers* 
by  gave  and  devifed  unto  his  dear  wife  and  her  affigns,  during  her 
life,  all  fuch  freehold  and  copyhold  lands  which  he  had  purcha&d, 
and  whichhewasleiledof  infee-limple,  or  in  exchange  for  odier 
lands  in  Kent:  and  he  thereby  alio  gave  and  deviled  in  manner 
following;  that  is  to  lay,  <^  And  whereas  I  have  granted  a  lesfe 
of  Chiflehur/l  houle,  gardens,  meadows,  and  other  lands  in  hanc^ 
and  alfo  of  Holbrookwood,  to  the  Honourable  Mrs.  ^/t0m  Maria 
BlundeUj  for  the  term  of  <jeven  years  from  Lady  Day  1 778,  at  the 
yearly  rent  of  84/.  i^.;  which  lands  and  woods  were  valued  b^ 
Richard  Bu/by  of  Chifiehurfiy  fteward  to  the  Right  HonouraUe 
T!homas  Taomfliend,  and  James  Wiffin  <£Chyiehurft^  my  ftewaid, 
at  the  yearly  value  of  4/.  is.     Now  my  will  and  nwaming  is, 
that  in  cafe  fuch  of  my  relations  as  Ihall  be  taiant  or  tenants  for 
life  or  lives  of  the  Chiflehur/l  eftat^  by  virtue  of  my  unde  Mr. 
Tkomas  Farrington^s  will,  Ihall  not  moleft  the  laid  HonooraUe 
Mrs.  il»»  Afona  Bi^iii&Z^  in  the  qui^  pofleffion  of  the  iaid  houfll 

and 
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and  lands  fb  leaied  to  her,  andfliall  at  the  e]q)iration  of  the  faid 
leafe  grant  a  new  leafe  of  the  faid  houfe  and  lands  to  my  wife 
Lady  Robert  Bertie  for  the  term  of  eleven  years,  if  fhe  my  faid 
xvife  ihall  fo  long  live^  and  renew  it  as  often  as  ihe  may  require^ 
under  the  fame  covenants,  and  at  the  fame  rent,  fb  that  fhe  may 
enjoy  it  during  her  natural  life;  I  do  then  and  in  that  cafe  give 
and  devife  my  lands  and  houfes  purchafed  of  William  Buffellj  and 
lands  purchaCed  of  Lord  Camden^  with  the  houfes  thereon,  and  all 
lands  that  I  now  have  or  may  have  a  right  to,  both  freehold  and 
oqpyhold,  arifing  from  exchange  of  lands,  a6U  of  Parliament,  or 
otherwife,  in  Kent^  devifed  to  my  wife  for  her  life,  to  go  with 
and  be  fubje£);  to  the  fame  entail,  as  the  eftates  at  Chiflehurjly  1^  to 
me  by  my  uncle  Thomas  Farringtoih  are  or  may  be  fubje6l  to  by 
virtue  of  his  faid  will,  to  take  effe£l  immediately  afier  the  deccafe 
of  my  faid  wife;  and  then  and  in  fuchcafe  I  do  recommend  and 
defire  my  faid  wife  to  give  the  furniture  which  now  belongs  to 
the  houfe  and  farm  to  whomfbever  may  be  living,  to  enjoy  the 
Chiflehwrfi  eflate  after  her  deceafe;  but  in  cafe  Charles  T<nxin/hend^ 
E2fq.,  or  fuch  of  my  relations  as  fhall  be  tenant  or  tenants  for  life^ 
or  otherwife  entitled  to  the  Chiflehurft  eflate,  by  virtue  of  the  faid 
will,  fhall  refiife  or  n^leA  from  time  to  time  to  grant  fuch  leafe 
or  leafes  in  manner  aforefaid,  or  difturb  the  faid  Honourable  Mrs. 
Ann  Maria  Bbmdell  or  her  affigns,  or  my  wife  or  her  affigns,  in 
llie  pofleffion  df  the  fidd  houfe  or  premifes  during  her  li&^  then 
and  in  fuch  cafe  Igive  and  devife  to  my  faid  wife,  her  heirs,  an4 
affigns  for  ever,  all  my  faid  freehold  and  copyhold  houfes  and 
lands,  which  I  have  before  devifed  to  her  for  her  lifo  only,  and  all 
the  reft  and  refidue  of  my  real  eftates  whatfoever;  and  all  the  reft 
and  refidue  of  my  perfonal  eftate,  of  what  nature  or  kind  fbever 
or  wherefbever,  I  give^  devife^  and  bequeath,  to  my  fiud  wife^ 
her  heirs,  executors,  adminiftrators,  and  affigns,  for  ever.** 

The  Honourable  Mrs.  Arm  Maria  BbmdM^  named  in  the  will 
of  the  faid  Lord  Robert  Bertie^  Was  not  molefled  in  the  quiet 
pofleffion  of  the  houfe  and  premifes,  dTwhich  he  had  granted  her 
aleafe.  Shediedon  the  idthdTAbvemS^  1798,  and  at  or  before 
the  expiraticm  of  the  faid  leafe,  the  faid  Charles  Taam/hendheing 
then  the  tenant  for  life  of  the  Chiflehurjl  eftate,  by  virtue  of  the 
faid  will  of  the  faid  Thomas  Farringjton^  granted  a  leafe  of  the 
faid  houfe  and  premifes  to  Lady  Robert  Bertiej  the  widow  of  the 
&id  Lord  Robert  Bertie^  asdire^ed  by  his  faid  will,  under  whidi 
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iellbn  ot  the  J'laitititt*  or  any  of  them  ivere  entii 
the  poflcffion  of  the  premifes  in  qaeftioD  in  tliis 
part  thereof?  And  if  tbis  Court  (hould  he  of  a 
leflbre  of  the  FlaintifT,  or  any  of  them,  were  enti 
the  verdiA  was  to  be  entered  accordmg  to  fiich 
the  Court  Jhoukl  be  of  opinion  that  the  leflbrs  o 
or  any  of  tliem,  vcn  not  entitled  to  recover,  thei 
to  be  entered  for  the  Defendants. 

This  cafe  was  argued  three  tiincs;  ift.  In  £a/fi 
SAfpherd  Scrjt.  for  the  FlaintiHs,  and  Befi  Seijt. 
danta;  2dly,  By  Lens  Seijt.  for  the  formcTf  anr 
Jbr  the  latter ;  and  now  again  in  this  term  by  i 
for  the  PlaiutifiH,  and  William  Seijt  for  the  De 
Afgumentsjbr  the  PlaiiUiffi. — Admitting  that 
clauieinLordAoifTt^fTtiVswillbcfuffiaently  co 
cany  die  ultimate  rcverfion  of  the  eftata  deviieid  b; 
ton's  will  to  which  he  was  entided,  yet  if  it  appea 
his  intenUon  not  to  include  fuch  rererfion  in  the  re 
it  will  not  pals  under  that  claufo,  though  no  exprel 
niadc  ofit  in  the  former  part  of  the  wiU.  Sttwigv. 
912.  t  BL  200.  The  qucftion  therefore  turns  upoi 
of  the  tcftator,  as  it  is  to  be  colle&cd  from  tlie  fi 
parties,  and  from  the  wilL  From  the  fituation  ol 
and  die  intereft  of  Lord  Soberi  Bertie,  it  appears  ni 
meant  to  give  this  reverfion,  but  the  reafon  is  plain 
Lord  Robert  Bertie  had  a  power  over  the  whole  eft 
but  in  cafe  he  died  without  children,  his  whole  intf 
of  hia  foare  in  the  ultimate  reverfion)  became  extii 
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Tiuance  of  the  leafe  granted  by  him,  and  a  renewal  of  the  leafe 
upon  the  fame  terms  on  the  expiration  thereof,  to  his  wife  for 
her  life.  In  order  therefore  to  induce  Mr.  C.  T^cnsnipiend  and  hi« 
iffue,  and  the  heirs  of  Mr.  Fan-ington  {of  which  Lord  Robert 
Bertie  was  but  one)  to  acquiefce  in  thefe  views,  he  declares,  that 
provided  they  do  fo,  all  the  lands  over  which  he  has  a  control, 
and  which  he  has  dcvifed  to  his  wife  for  life,  ihall  go  in  the  fame 
line  as  the  eftates  left  to  him  by  Mr.  FarringtorC^  ^dll,  to  take 
effeft  immediately  after  the  deceafc  of  his  wife.     And  though 
indeed  he  ufes  the  expreffion  "  fubje6l  to  the  fame  entail,"  yet 
the  meamng  of  tliat  expreffion  muft  be  underftood  to  be,  that 
they  fliall  be  fubjeA  to  the  fame  fort  of  limitation,  in  which  cafe 
the  ultimate  limitation  to  the  heirs  of  Mr.  Farringion  will  be 
included ;  and  Lord  Robert  Bertie*^  fliare  of  the  reverfion,  in- 
flead  of  going  to  his  wife,  will  go  among  the  heirs  of  Mr.  Far- 
rington.     The  manifefl  intention  of  the  teflator  appears  to  have 
been  to  fecure  to  his  wife  for  her  life  every  thing  over  which  he 
had  no  control ;  and  in  order  to  efie6luate  that  intention,  he 
was  willing  to  give  every  thing  over  which  he  had  a  control  to 
the  perfons  in  whofe  power  it  might  be,  as  entitled  to  the  Far* 
rifigton  eftates,  to  contravene  his  intention  in  favour  of  his  wife. 
This  appears  ftrongly  from  the  recommendation  to  his  wife  to 
give  the  furniture  belonging  to  the  Chiflehurjl  houfc  to  the  per- 
fon  who  fhould  be  living  to  enjoy  the  houfe  afler  her  deceafe, 
provided  fhe  were  permitted  to  continue  in  it  during  her  life. 
It  can  fcarcely  be  fuppofed  to  have  been  the  intention  of  the 
teflator  to  give  this  remote  reverfion  to  his  \vife  by  the  rcfiduary 
claufe,  vA\sxi  the  manifeft  obje6l  of  the  will  appears  to  have  been, 
to  fecure  a  provifion  to  his  wife  for  her  life ;  and  when  it  is  con- 
fidered  that  the  lands  which  he  had  himfelf  purchafed  are  only 
given  to  her  in  fee,  in  cafe  flie  fhould  not  be  permitted  to  enjoy 
riie  Fanington  eftate  for  her  life.  Bcfides,  confidering  that  Mr. 
C.  Tawn/hend^  who  was  the  next  in  the  entail,  was  only  thirty, 
iix  years  of  age,  whereas  Lady  Robert  Bertie  was  fixty-four(a), 
tlie  probability  was,  that  fhe  would  never  enjoy  the  reverfioo 
during  her  life.    It  feems  indeed  to  have  been  decidedly  the 
teftator's  wifh,  that  the  Fanington  eftate  and  his  own  eftates 

(a)  The  refpe^ive  ages  of  Mr.  Cbsrtn  cafe  ihtt  the  fecood  argument  at  the  defire 

Tnonjhend  and  Lady  i?0^rr/ 'J^^r/iV  at  the  of  the  Court,  and  are  ftated  by  Lord  ^/•cwff« 

date  of  Lord  Jl^leri  Bertie*%  will,  together  /ry  Cfa.  1.   in  th«  begiiming  of  the  judg- 

wtth  fome  other  (a(Xs,  were  added  to  the  meat. 

fhould 
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1 8ol*       fliould  be  enjoyed  together,  and  go  in  the  fame  line^  whid 
would  be  altogether  defeated,  by  holding  that  the  ultimati 
fion  in  the  former  pafled  to  Lady  Robert  Bsrtie  under  the  refi- 
Etfiof       duary  claufe^  while  the  latterare  expre&ly  limited  to  SoXkm  die 
i^MittiiiuB     ^tail  of  the  Farrington  dlate,  and  muft  therefore  go  to  thehors 
imdOcben     o(Mr.  FatringUm.    If  then  it  appear  to  have  been  the  intendoa 
^vvtaut    of  the  teftator  that  the  reverfion  Ihould  go  accardingto  dielior 
tc  Uk.        tation  of  the  Farrington  eftate^  the  words  in  the  will  are  Mj 
fiifficient  to  efieA  that  purpoie.     For  the  teftator  firft  gira  ts 
his  wife  for  life  all  the  eftates  of  which  he  was  leiied  in  fee- 
fimple;  and  he  afterwards  dire^  that  all  lands  in  Kaii^  hA 
freehold  and  copyhold,  arifing  from  exchange  of  lands  a&of 
Parliament,  or  othermife  devifcd  to  his  wife  for  life^  fliall  go  iritk 
and  be  fubje£l  to  the  fame  entail  as  the  Farrington  eftates.  Nov 
the  words  ^'  feifcd  in  fee-fimple,"  in  the  firft  devife  to  lusvifc 
for  life^  are  fufficient  to  include  the  reverfion ;  and  the  irordi 
^<  or  otherwife,"  in  the  fubfequent  limitation,  will  alio  indude 
the  fame  whether  it  came  to  the  teftator  by  de&ent  from  Mr 
Farrington,  or  by  the  devife  in  his  wiU;  and  the  words  ^  ftal 
go  with,"  will  carry  the  limitation  to  the  heirs  of  Mr.  JFarri^tai^ 
even  fuppofing  the  words  <<  fubjeA  to  the  fame  entafl**  to  be  iih 
adequate  to  that  purpofe.     It  is  not  neceflary  to  ocmtend  tint 
the  right  heirs  of  Mr.  Farrington  would  take  as  pnrchaierB;  fcr 
though  they  ihould  be  entitled  to  take  by  deicent,  yet  the  moi- 
tionof  them  iii  the  will  as  devifees,  is  fufficient  to  except  the  eftite 
devifed  out  of  the  refiduur}'  claufe.  Smith  d,  Davis  v.  Sawtdah 
2  BL  736.  and  Amr/hury  v.  Brown^  coram  Lord  Hardwidce^cL 
ibid.     If,  however,  it  can  be  fuppofcd  that  the  reverfion  wasak 
together  out  of  the  contemplation  of  the  teftator,  then  it  nadxr 
paiTcd  by  the  fpecial  limitations  or  by  the  refiduary  danfe;  and 
it  muft  therefore  defccnd  to  the  leffors  of  the  Plaintiff  as  the  * 
heirs  of  Mr.  Farrington. 

Arguments  for  the  Defendants. — Unlefi  this  reverfion  can  be 
held  to  pafs  by  implication  under  the  limitations  in  the  former 
part  of  the  will,  it  will  pafs  under  the  refiduary  deviie  to  Ladj 
Robert  Bertie ;  for  although  this  particular  reverfion  may  not 
have  been  in  the  contemplation  of  tlie  teftator  Lord -Bo6er^iRfr/w, 
yet  as  it  appears  to  have  been  his  intention  that  every  thing  to 
which  he  was  entitled  fliould  pais  to  his  wife,  and  the  words  are 
large  enough  to  include  the  reverfion,  it  will  accordingly  pafi. 
Freeman  v.  The  DukeofChandos^  C0iep.36o.363.  SuppofingLord 
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Jlobert  Bertie  not  to  have  been  aware  tfcat  he  was  entitled  to  do-       i8oi. 
vife  this  reverfion,  it  clearly  would  not  pafi  under  the  f|)ecial  li-     — — 
mitations  in  his  will ;  on  the  other  hand,  fuppofing  him  to  have       ex  dinu 
been  aware  that  he  was  entitled  to  devife  it,  he  has  not  uled  ex-     ^^  ^^ 
preffions  calculated  to  convey  it  to  the  heirs  of  Mr.  FatringUm  s     HAMiBi&t 
jfor  the  limitation  of  the  ultimate  reverfion  in  Mr.  Farringion^^     ■»**  ^^^^^' 
will  had  no  operation,  fince  that  will  only  dire£led  that  the  re-     Manpiis  of 
verffon  ibould  go  to  thofe  very  perfons  who  would  take  it  by  de-    ^®^  y"*** 
icent.  Mr.  JFSgrmng^cm's  will  therefore  created  nothing  but  eftates 
for  life  and  eftates  in  tail,  confequently  when  Lord  Robert  Bertie 
dire£U  that  the  reverfion  fliall  go  according  to  the  eatail  in  Mr. 
Farringtan's  will,  that  devife  (;an  extend  no  farther  than  the 
eftates  created  by  the  will  to  which  he  alludes.  There  is  nothing 
upon  the  face  of  Lord  Robert  Bertie^s  will  to  ihew  that  he  had 
this  reverfion  in  contemplation,  for  though  the  words  <'  feifed  in 
fee-fimple''  in  the  firft  limitation  to  his  wife  for  life  are  fuiBcient 
to  include  the  reverfion,  provided  an  intention  to  pais  it  1}e  ma- 
nifisft,  yet  thofe  words  feem  rather  to  defcribe  eftates  in  pofiTef^ 
fion ;  and  if  the  reverfion  was  not  included  in  the  firfl  limitatioOn 
it  cannot  be  included  in  the  fecond,  which  is  exprefsly  confined 
to  the  efl;ates  before  devifcd  for  life  to  Lady  Robert  Bertie.    In 
the  next  place,  it  does  not  appear  to  have  been  in  the  contem- 
plation of  Lord  Robert  Bertie  that  the  heirs  of  Mr.  Farringtom 
could  have  it  in  their  power  to  moleft  his  wife,  but  only  the  per- 
fons claiming  under  the  will;  it  is  not  therefore  to  be  prefumed 
that  any  thing  was  given  as  a  reward  for  abflaining  from  fuch 
moleflation,  to  any  perfons  but  thofe  whom  he  thought  entitled 
to  moleil  her ;  for  Lord  Robert  Bertie  fpeaks  only  "  of  tenant  or 
tenants  for  life,  or  otherwife  entitled  to  the  faid  Chijlehurjl  eflate 
by  virtue  of  the  faid  wiU."  It  has  been  contended  that  the  teflator 
mufl  have  intended  to  devife  the  reverfion  to  the  heirs  of  Mr. 
Farringtoit,  becaufe  otherwife  the  lands  which  he  had  himfelf 
purchafed  would  go  m  a  different  channel ;  but  that  is  not  fb,  for 
under  the  word  "entail,"  neither  the  one  nor  the  other  defcription 
of  lands  were  limited  to  any  perfons  but  the  lineal  defcendants  of 
Mr.  C  Tonmfend.    It  is  not  to  be  prefumed  that  the  teflator  was 
ignorant  of  the  meaning  of  th^  word  "entail,"  but  that  he  knewthe 
law  as  well  as  any  other  perfbn.  Purefoy  v.  Rogers^  2  Sound. ^84. 
If  the  devife  of  the  reverfion  be  extended  to  the  right  heirs  of  Mr. 
Farrington,  yet  it  cannot  go  with  and  be  fubje£l  to  the  fame  entail) 
for  in  one  cafe  the  heirs  of  Mr.  Farringion  would  take  a  different 
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1 80 1.       Ipecies  of  eftate  from  that  which  they  would  take  in  tlie  oUkt. 
The  FafTingirm  eftate  they  would  take  by  deicent,  the  rcvcrfion 
they  muft  take  by  purchafe.  The  Farrington  eftate  if  it  deicended 
Earl  i)f        among  daughters  miglit  be  held  in  coparcenary^  whereas  the  re^ 
HAM^HiRE      verfion  mull  be hekJ  by  tliem  in  joint-tenancy  or  tenancy  in  oom- 
and  Others      mon.     The  former  would  be  held  in  gavelkind,  which  could 
Marquii  of     "^^  ^  ^^  ^^^^  ^^''^'*  ^®  latter,  that  fpecies  of  tenure  only  apply- 
DowNsuiRt    ing  to  lands  coming  by  delcent.     From  the  words  ufed  in  the 
devife  to  the  perfons  entitled  to  the  Farrington  eftate  it  further 
appears,  that  the  tellator  could  not  intend  to  include  a  remote 
reverfion,  iince  he  directs  that  immediately  upon  the  dcceafe  of 
his  wife  the  lands  fliould  go  to  the  devifces,  which  (hews  that 
ftich  lands  were  intended  as  might  pais  all  together,  whereas  n^ 
veriionary  lands  might  or  {might  not  be  in  a  ftate  to  pais  ac- 
cording to  circumftances.     As  to  the  dirc£iions  relpc6ling  the 
furniture  it  niight  be  reaibnable  tor  the  tcftator  to  adviie  that  his 
wife  iliould  give  tliat  at  her  deceafe  to  the  pcrlbn^  who  would 
then  be  entitled  to  tlic  eftates  in  pofleftion,  the  furniture  being 
of  a  periihable  nature,  and  not  likely  to  laft  till  the  reverfion  in 
the  lands  would  fall  in ;  but  the  reverfion  itfelf  being  a  penna- 
nent  thing,  there  was  good  rcafon  fi>r  including  it  in  the  refidoaiy 
devife  to  Lady  jR.  Bertie^  fincc  her  heirs  might  enjoy  it  though 
file  hcrfelf  fliould  not  furvive  the  perfons  entitled  to  the  parti, 
cular  eftates.  The  Court  therefore  cannot  hold  that  the  ultimate 
reverfion  pafTed  to  the  heirs  of  Mr.  Fmrington  under  Lord  A 
Berfie^s  will,  without  doing  violence  to  tlic  expreflions  of  thai 
will,  and  poflibly  defeating  tlic  intention  of  the  teftator. 

Cftr.  itdv*  ntft. 
On  this  day  the  opinion  of  tlic  Court  was  delivered  by 
Lord  Alvanley  Ch.  J.  After  this  cafe  bad  been  argued  the 
lecond  time  at  the  bar,  the  Court exprefTed  a  dcfire  to  beinfenned 
of  theagevof  hady  liobert  Bertie  nnd  Mr.  Charles  Tarnn/hendtH 
the  time  when  Lord  Rabat  Bertie  made  his  will,  and  alfb  whether 
Lord  Robeji  Bertie  had  any  eftates  in  pofTeffion  except  hia  eflatcs 
in  Kent.  This  was  done  with  a  view  to  afcertain  the  intent  of  the 
teftator  rcf])e£ling  the  annexation  of  die  eftates,  and  tlie  e£^  of 
the  refiduar}'  claufe.  It  had  been  argued  that  Mr.  Charles  Tcna^ 
hend  was  fo  much  younger  than  Lady  Robert  Bertie j  that  the  tef- 
tator could  never  have  thought  of  guarding  his  wife  againft  any 
thiug  which  was  to  happen  aiier  the  death  of  Mr.C.  TcnxmJkcHi 

without 
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without  ifTue;  but  it  now  apiKMirs  that  at  the  time  when  he  made 
his  will  Lady  Robert  Bef-tie  was  64  years  of  age  and  Mr.  C 
Taa>?i/hend  49,  and  unmarried.     There  was  therefore  only  15 
years  difference  between  their  ages ;  and  as  Mr.  C  Tawnfliend 
had  no  iflue)  the  poffibility  of  the  event  taking  place  was  not 
very  remote.  It  alib  appears  that  the  teftator  was  feifed  of  a  fee 
farm  rent  in  Middlesex  of  about  16/.  per  annum;  his  right  to 
which,  although  diiputed,  and  the  arrears  of  rent  withheld  for 
four  years  before  his  death,  was  conftantly  ailerted  by  liim. 
This  muft  therefore  be  taken  to  be  a  fubje£t  upon  which  the 
refidoary  clauie  might^operate  out  of  the  county  of  Kent.    TTie 
queftion  th(»i,  and  the  only  queftion  in  this  cafe  is,  Whether  the 
one  third  of  a  moiety  of  the  eftates  devifed  by  Thomas  Farring* 
tan  to  his  right  heirs  (but  which  notwithftanding  certainly  de- 
icended  upon  them),  and  of  which  right  heirs  Lord  Robert  Bertie 
was  one,  pafied  by  the  refiduary  clauie  of  Lord  Robert  Bertie*^ 
wiU  ?     The  principles  upon  which  this  cafe  is  to  be  determined 
were  not  difputed.    It  was  admitted  on  the  part  of  the  leflbrs  of 
the  Plaintiff,  that  it  was  incumbent  iq)on  them  to  prove  by  ne- 
ceflary  confequence  isuriiing  from  the  other  parts  of  the  will,  that 
the  refiduary  claufe  had  not  the  operation  which  according  to 
the  rules  of  conftrufUon  it  was  allowed  to  have,  namely,  that  of 
carrying  every  real  intereil  of  every  kind  whatfoever,  whether 
known  or  unknown  to  the  teftator,  provided  it  were  not  mani- 
feftly  excluded.     It  was  admitted  that  it  was  neceflary  to  (hew 
that  it  would  be  inconfiftent  with  the  general  intent  of  the  teC- 
tator  and  the  particular  provifions  of  tlie  will  to  impute  to  the 
teftator  any  intention  to  convey  the  one  third  of  a  moiety  of  the 
eflate  of  which  he  was  leifed  as  right  heir  of  Mr.  Farrington  / 
and  that  it  was  not  neceflaiy  that  the  teftator's  mind  ihould  be 
native  in  including  the  fubjeft  matter,  but  tliat  even  if  he  did  not 
know  that  he  had  it,  ftill  it  would  pais,  provided  he  did  not  mean 
to  exclude  it.     Looking  therefore  at  the  provifions  of  this  will 
we  are  to  confider,  not  whether  the  teftator  had  not  this  particu* 
Jar  eftate  in  contemplation,  but  whether  he  meant  that  the  rdi* 
duary  claufe  ihould  not  have  that  e6e6l  which  the  law  attributeg 
to  it.     This  is  the  principle  upon  which  analogous  cafes  have 
been  determined.  ^Of  thefe  I  will  prefently  mention  two  or  tJiree. 
I  will  ftatethe  governing  principle  of  (hole  cafes,  and  the  grounds 
upon  which  it  was  held  in  one  cafe  that  the  teftator  did  not  in- 
tend that  the  lands  ihould  pafs,  and  in  another  that  they  did 
VOL.  II.  R  A  pafs ; 
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exprefllons  to  declare  it  dire  Aly  and  explicitly ;"  andconchideiy 
**  It  appears  clearly  upon  the  very  words  of  the  whole  wiUtakeo 
tc^ther,  that  there  can  be  no  doubt  of  the  teftator's  intentioiif 
that  the  reverfion  of  the  fettled  eilate  ihould  not  be  included  in 
it,  but  only  the  lands  which  he  had  in  pofieflion/'    Mr.  Jufiitt 
Wilmot  wondered  how  any  one  could  entertain  any  doubt  upon 
the  queftion ;  it  being  as  clear,  he  {aid,  upon  the  whole  tenor 
and  complexion  of  the  wiU  as  the  ftrongeii:  exprefi  negatife 
clauie  could  make  it     The  Couit  therefore  did  BOt  proceed 
upon  the  argument  of  prefumption  of  an  intention  to  exclude,  but 
upon  the  inconfiilcncies  and  abfurdities  which  would  arife  from 
including  the  eftate  in  queftion.    In  the  next  cafe  which  I  ihall 
ftate,  it  was  held  that  the  eftate  in  queftion  was  included  in  tbe 
refiduary  daufe,  and  that  inference  and  prefumption  were  not 
fufficient  to  exclude  it     That  was  the  cafe  of  Freeman  v.  2k 
Duke  qfChandos.    As  for  as  inference,  conjecture,  and  (iippofi- 
tion  could  avail,  there  was  every  reaibn  for  holding  that  the  eftati 
was  intended  to  be  included ;  but  there  was  no  inconiiftencj  in 
holding  the  contrary.     The  Court  certified,  *^  that  though  tbc 
remote  reverfion  might  not  be  particularly  thought  of,  yet  tbe 
general  words  were  fufficient  to  include  it,  and  the  intention  of 
the  parties  was  to  include  all.     Therefore  they  were  of  opinioi 
that  the  reverfion  in  fee  of  one  undi\nded  fbventh  part  of  the 
eftate  in  queftion  did  pafs  by  the  a6l  of  parliament  in  the  plead- 
ings mentioned  to  the  Defendant  the  Duke  of  Chandos.^*   Fnan 
this  cafe  I  colleft,  that  the  fSune  principle  which  induced  the 
Court  in  Strong  v.  Tcatt  to  hold  tie  eftate  excluded,  here  pre- 
vailed to  induce  them  to  holil  it  included :  there  being  no  in- 
confiftcncy  in  permitting  the  words  to  have  tlieir  legal  effefl,  the 
Court  would  not  by  fumiife  contra6l  their  operation.    There  is 
another  cafe  which  is  not  immaterial  in  the  prefcnt  confideration, 
namely,  that  of  Smith  d.  Davis  v.  Satindersy  in  wliich  a  principle 
was  laid  down  upon  which  we  muft  decide  this  cafe,  viz,  that  a 
rcfiduary  claufe  will  extend  to  every  latent  reverfion  which  the 
teftator  may  have  in  him,  unlefs  it  be  exprefsly  excluded  bvde- 
vife  to  fome  other  perfon,  tliough  uideed  if  f uch  latter  de\ile  be 
to  the  teftator's  own  right  heirs,  it  will  equally  o|>erate  as  an  ex- 
clufion  of  the  refiduary  devife,  though  the  heirs  cannot  t«'ikea> 
purchafers.     Ihe  queftion  therefore  recurs  to  this.  Whether  it 
appears  from  any  particular  claufe  of  this  will,  or  from  the  ge- 
neral intent  of  the  teftator  manifefted  in  tlie  will,  that  it  would  be 
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inconfiftent  with  the  other  parts  of  the  will  to  permit  the  reB-        i8oi, 

duary  clauie  to  take  its  legal  efie6l  ?  We  are  of  opinion,  that 

there  is  notfu£Scient  in  this  will  to  fliew  any  fuch  inconfiftency       "x  d*m!"^- 
or  repugnancy.     The  general  intent  would  not  be  obftru6ied,        Earl  of 
but  on  the  contrary  would  rather  be  promoted,  by  fuffering  ^e      hamshiri 
tettator's  wife  to  take  this  fhare  of  the  reverfion,  lince  (he  would     ««><*  Othen. 
thereby  be  enabled  to  i)rote6l  herfelf  to  the  extent  of  fuch  ihare     Marq'ub  of 
againft  moleftation :  and  yet  this  is  the  only  circumftance  which    DowNiHui 
has  been  materially  relied  upon  for  tlie  leflbrs  of  the  Plaintiff. 
With  rofpe6l  to  the  circumftance  of  the  teftator  having  had  an 
eftate  out  of  the  county  of  Kentj  whicli  might  fatisfy  the  words 
of  the  refiduary  claufe,  it  does  not  follow  from  thence  that  the 
reverfion  in  queftion  was  to  be  excluded :  for,  I  have  before  ob- 
ierved,  that  it  is  not  neceffary  that  tlie  teftator's  mind  iliould  be 
a£iive  in  including  it.     The  will  as  it  ftands,^  (peaks  thus,  ^^  If 
Mr.  Charles  To^n/hend  fliall  die  without  iffue,  my  wife  will  take 
my  ihare  of  the  reverfion."     Whether,  if  the  teftator  had  been  " 

informed  that  he  was  entitled  to  diipoie  of  this  reverfion,  he  would 
have  given  it  to  his  wife  or  not,  we  cannot  undertake  to  decide; 
but  there  certainly  is  nothing  in  the  particular  provifions  of  the 
will,  or  the  general  intent  of  the  teftator,  to  warrant  the  Court 
in  faying  that  iuch  a  diipofition  is  manifeftly  repugnant  to  either. 
Per  Curiam^ 

Let  the  Poftea  be  delivered  to  the  Defendants. 
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CONTAINED    IN    THIS   VOLUME, 


ABATEMENT. 

1.  A  WRIT  in  debt  may  be  abated  in 
x\  part  and  ftand  good  for  the  re- 
mainder. Potoell  V.  FuUartoriy  E. 
41  Geo.  3.  Page  4*0 

2.  If  a  plea  in  abatement  contain  matter 
which  is  in  part  abatement  of  the  writ 
only,  but  concludes  with  a  prayer  that 
the  whole  writ  may  be  abated,  the 
court  may  abate  fo  much  of  the  writ 
as  the  matter  pleaded  af)plies  to.  id.ib. 

ACCOMPLICE, 
See  Larceny. 

ACTION  ON  THE  CASE. 
In  an  adion  for  malicioufly  holding  to 
bail,  it  is  not  fufficient  to  prove,  that 
the  writ  was  fued  out  after  payment  of 
the  debt,  if  the  circumflaiices  afford 
no  inference  of  malice ;  but  in  fuch 
cafe  evidence  of  aAual  malice  muft  be 
given.  Gibfon  v.  ChaterSy  £.40  Geo.  3. 

129 
ADMINISTRATOR, 

fiee  Executor  and  Administrator. 

AFFIDAVIT  TO  hold  to  BAIL, 
See  Practicei  iB|  19. 


I.  Ifanaffidavi  to  hold  to  bail  flate  the 
circumilances  under  which  a  debt 
accrued,  and  conclude  "  by  reafon 
whereof  the  Defendant  ilands  indebted 
in  £.  which  he  hath  refufed  and 
ftiU  refufeth  to  pay,"  it  is  bad.  Fofwler 
V.  Morion.  M.  40  Geo.  3.        Page  48 

a.  If  fuch  an  affidavit  negative  a  teiider 
<<  in  notes  of  the  Bank  of  E^land 
payable  on  demand,**  it  is  a  fufficient 
compliance  with  the  37  Geo. 3.  c.45. 
Jl  9.  though  the  words  of  that  ad  are 
**  expreffed  to  be  payable  on  demand," 
ib.  ib. 

3.  If  a  Plaintiff  executor  hold  a  Defend- 
ant to  bail  upon  an  affidavit  dating  the 
debt  to  be  due,  *'  as  appears  by  the 
tcftator's  books"  but  omitting  to  add^ 
*<and  which  the  deponent  believes  to  be 
true,"  the  court  of  C.  B*  will  allow  the 
Plaintiff  to  fwear  to  his  belief  in  a  fup» 
plementai  affidavit.  Gamham  execu* 
trixy  V.  Harnmondy  M.  41  Geo.  3.  208 

4.  If  an  affidavit  to  hold  to  bail  made  by 
the  Plaintiff's  clerk  expressly  negative 
a  tender  in  bank  notes,  it  is  bad* 
Smith  v.  Tyfony  M.  41  Geo.^.  339 
Hammer/let/  v.  Mitchell y  £.41  Geo.  3. 

S.P.  ,  .  3^9 

5.  In  an  affidavit  to  hold  to  bail  the 

Plaintiff  depofcd  that,  at  the  time  of 

the  affigoment  Uieroinafter  mentioned 

B  4  the 


INDEX  TO  THE 


the  Defendant  was  Indebted^to  him  on 
a  bill  of  exchange,  and  that  he  after- 
wards afligned  Uie  debt  by  indenture 
to  i4.  B.  C.  and  D.  in  trull :  A,  then 
depofed,  that,  at  the  time  of  the  affi- 
davit being  made,  the  Defendant  was 
indebted:  to  them  A,  B.  C.  and  Z>.  as 
fuch  ailignees  and  trudees  as  aforefaid. 
Held  that  the  a£Bdavit  was  infufficlent, 
becaufc  it  did  not  deny  that  the  debt 
had  been  fatisfied  to  the  Plaintiff  be- 
tween the  aflignraent  and  the  time  of 
the  affidavit  being  made.     Mann  v. 

Sheriff:  H.  4«  ^'^o-3-  ^'^S^  355 

6.  But  a  fupplemental  affidavit  was  allow- 
ed.   I*.  ,  «^- 

7.  A  perfon  employed  in  London  as 
agent  to  one  reliding  at  a  diflancc  in 
the  country,  with  a  power  of  attorney 
to  colled  his  debts,  may  make  an  affi- 
davit of  debt,  poiitively  denying  any 
tender  in  bank  notes.  ChaUerly  v. 
Finck,  E.  41  Gro.3.  390 

8.  An  affidavit  of  debt,  made  by  one  of 
three  partners,  denying  any  tender  in 
bank  notes  to  himfelf  or  to  either  of 
his  partners  to  the  biift  of  his  know- 
ledge and  belief  is  fufficient.  Staceu 
yTFedericU  E.  41  Geo.^.  io. 

9.  An  affidavit  to  hold  to  bail  in  which  a 
tender  in  bank  notes  is  nogatived  bjr 
the  Plaintiff's  clerk  alone,  then  reii- 
dent  in  London,  is  inl'ufficicnt,  if  the 
Plaintiff  be  alfo  rcfident  in  London, 
though  the  debt  arofe  upon  a  bill 
tranfadion  of  which  the  clerk  had  the 
fole  management.  Bolt  v.  Miller^  E. 
41  Gfo.3.  '  420 

10.  If  an  affidavit  to  hold  to  bail  be  matle 
by  a  y^Qxioii  prima  facie  incompetent  to 
make  it.  Qm.  Whether  circumflances 
proving  him  to  be  competent  can  be 
ihewn  by  affidavit  for  cauie  againft  a 
rule  for  difcharging  the  Defendant  on 
a  common  appearance  ?  ib* 

11.  The  Court  will  not  fet  afide  proceed- 
ings, and  order  the  bail  bond  to  be  de- 
livered up,  becaufe  a  Defendant  has 
been  arretted  on  a  fpecial  camas  in 
which,  as  well  as  in  the  affiaavit  to 
hold  to  bail,  tlie  initials  only  of  his 
chriilian  name  were  inferted.  Howell 
▼.  Cokmatii  T.  41  Geo.i  4^ 


12.  Affidavit  to  hold  to  bail  made  by  A» 
in  refpe6t  of  a  debt  due  to  B.  before 
his  difcharge,  under  an  infolvent  a<5t^ 
whereby  B.'s  eflate  becomes  veiled  in 
the  clerk  of  the  peace,  and  negativing 
a  tender  in  banic  notes  to  the  know- 
ledge or  belief  oi  A,  held  fufficient,  the 
Court  allowing  A,  and  ^.,  by  a  fubfe- 
quent  affidavit,  to  lliew  that  A,  ulually 
tranfac>ed  ^.'s  buiinefs  when  out. of 
town,  and  that  ut  the  time  when  the 
affidavit  to  hold  to  bail  was  made,  B. 
was  out  of  town,  and  that  an  imme- 
diate arreft  was  neceilary,  as  the  De- 
fendant was  about  to  fail  on  a  voyage. 
Lavofon  v.  M^Donaldy  M*  42  Gtfo.3. 

Page  590 

AGENT, 

See  Affidavit  to  hold  to  bail. 

1.  A.  entrufted  B,  with  goods  to  fell  in 
India,  agreeing  to  take  back  from  B. 
what  he  ihould  not  be  able  to  fell,  and 
allowing  him  what  he  ihould  obtain 
beyond  a  certain  price,  with  liberU  to 
fell  them  for  what  he  could  get. if  he 
could  not  obtain  that  price.  B.  not 
being  able  to  fell  the  goods  in  India 
himielf  left  them  with  an  agent  to  be 
difpofed  of  by  him,  dire<5ting  tlie  agent 
to  remit  the  money  to  him  (5.)  in 
England.  Held  that  A.  could  not 
maintain  trover  againfl  B,  for  the 
goods.  Bromley  v.  Coxtcelij  £. 
41  Geo.  3.  438 

2.  And  it  feems  that  he  could  not  main- 
tain any  adlion.    tb.  ti. 

AGREEMENT, 

SeS<A^ssvMPSiTy  2. 
Penalty,  i. 
Stamps,  i,  2,  3,  4. 
Trover,  2. 

I.  A,  being  tenant  to  B.  under  a  leafe 
containing  covenants,  by  which  the 
former  was  bound  to  fetch  75  bulhels 
of  coals  from  Pool  yearly,  and  deliver 
them  at  the  maniion  houfe  of  the 
latter,  and  alfo  to  fupply  iiim  with  ai. 
much  good  wheat  as  he  mould  want  in 
liis  family  at  5  ihillings  per  bufhel,  it 
was  agreed  between  them  that  the 

leait 
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leafe  (hould  be  furrendered  up  and  a 
new  one  granted,  omitting  the  above 
covenants.  A  new  leafe  was  accord- 
ingly executed,  and  at  the  fame  time 
an  agreement  was  entered  into,  where- 
by A.  asreed  with  B.  that  he  would 
fetch  and  bring  to  the  dwelling-houfe 
of  B.y  his  heirs  and  affigns  75  buihels 
of  coals  yearly,  for  12  years,  (the 
term  of  the  new  leafe,)  and  yearly 
fupply  B.y  his  heirs  and  affigns,  with 
as  much  good  wheat  as  he  Ihould  want 
in  his  family  at  5  ftiillings  per  buihel. 
B.  having  parted  with  his  reverlion  in 
the  farm,  and  alfo  quitted  the  mansion 
houfe,  in  which  he  refided  at  the  time 
when  the  agreement  was  made  :  Held 
that  he  was  not  entitled  to  maintain  an 
action  againil  A.  for  refufing  to  deliver 
the  wheat  at  die  (lipulated  price;  that 
the  agreement  being  entire  muft  re- 
ceive one  uniform  conilru<5tion,  and  as 
it  was  clearly  local  in  refped;  of  the 
delivery  of  coals,  it  could  not  be 
deemed  perfonal  with  refpe^t  to  the 
wheat.     Coker  v.  Guy,  Af.  42  Gtfo.3. 

Pa^e  s6s 
.2.    Held    alfo  that  no   parol  evidence 
could    be  admitted   to    explain    the 
agreement  there  being  no  latent  am- 
biguity,   ib.  lb. 

AID-PRAYER. 

1.  Aid-prayer  is  a  dilatory  plea  within 
the  4  Ann,  c.  i6.  and  mufl  be  verified 
by  affidavit.  On/loto  v.  Smithy  E, 
41  Geo.  3.  384 

2.  If  the  tenant  in  a  writ  of  right  pray 
aid  after  a  general  imparlance,  it  is  a 
good  caufe  of  demurrer,  and  the  Court 
will  give  judgment  thereupon,  that  the 
tenant  aiuwer  alone,    ib.  '  ib, 

ALIEN. 

The  Defendant,  an  alieif  within  the  term* 
of  the  38  Geo.^.  c.co.  Zip.  (which  ex' 
empts  from  arrefl  ror  debts  contra^ed 
abroad,  aliens  refiding  in  this  country 
.  in  confequence  of  a  revolution  in  theur 
own, )  having  entered  into  an  agree- 
ment with  the  Plaintiff  in  a  foreign 
country,  the  latter,  inpurfu^nceof  the 


agreement,  laid  out  money  in  Eag* 
land ;  after  which  the  parties  came  to 
an  adjuilment  in  England,  and  the 
Defendant  acknowledged  the  debC 
The  Defendant,  having  been  holden 
to  bail  for  money  laid  out  by  the  Plain- 
tiff in  England,  and  on  an  account 
flated  in  England,  difclofed  the  above 
circumilances,  by  affidavit,  whereupon 
the  Court  difcharged  him  on  a  common 
appearance.  Sinclair  v.  Charles  Phi' 
lippe  MonOeur  de  France,  H.  41  Gtfo.3* 

Page  $63 

AMENDMENT, 

See  Common  Recovery. 
Fine. 

1 .  A.B.  having  been  arreiled  on  a  C(gnas 
fued  out  ag^infl  him  by  the  name  o 
B.C.;  a  bail-bond  was  given,  bv  which 
A,  B.J  arreiled  by  the  name  of  B,  C^ 
became  bound,  conditioned  for  die 
appearance  of  A.B,  arrefled  by  the 
name  of  B.  C,  The  affidavit  to  hold 
to  bail  named  the  Defendant  properly 
A.  B,  The  Court  amended  the  capias 
and  return,  (but  without  prejudice  to 
the  Sheriff),  and  rejedted  an  applica- 
tion by  the  bail  to  fet  afide  the  bail- 
bond.  Sievenfon  v.  Danvers,  H. 
j\oGeo,^.  109 

2.  AJcireJacias  againfl  bail  in  error  may 
be  amended  by  the  record  of  the  re- 
cognifance.  Perkins  v.  Petity  Trin, 
40  Geo. 3.  27c 

3.  AJteriJacias,  being  made  returnable 
on  a  A'.  B»  return  day  inflead  of  a  C.  B, 
return  day,  was  amended  by  the  award 
of  execution  on  the  roIL  AlUn/on  ▼• 
NewtoHy  M.  41  Geo,^»  336 

ANNUITY. 

I.  At  the  time  of  executing  an  annui^« 
deed,  one  R.  JV,,  the  agent  of  /•  C., 
the  grantee,  entered  into  an  agree- 
ment for  redemption,  beginning  thus : 
**  Memorandum,  I  undertake  and 
agree  S^cJ*  and  concluding,  '*  Witoe» 
my  hand,  R.  W.  agent  for  /•  a;" 
The  memorial  flated  that  /.  C.  entereid 
into  the  agreement  by  R.  W.  his  agent, 
and  that  it  was  witneffed  by  R.  fV.i 

Held 


\ 
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^eld  UiAt  the  memorandum  was  fufB- 
cient.    Catory.  Hofie^  AT.  426^0.3. 

Pa^e  557 
?•  I^  in  the  deed  fecoring  an  annuity,  it 
be  declared  that  the  judgment,  to  be 
obtained  under  a  warrant  of  attorney 
giren  at  the  fame  time,  iball  be  only  a 
collateral  fecurity  for  the  regular  pay- 
tQent  of  the  annuity,  and  that  no  exe- 
cution fhall  iifue  thereon  till  defiu^It 
made  in  the  payment  for  14  days,  and 
the  memorial  does  not  notice  the 
above  declaration,  and  in  fetting  forth 
the  warrant  of  attorney,  only  ftates 
generally  that  "  fuch  warrant  of  at- 
torney was  executed  for  the  better  fe- 
curing  the  payment  of  the  annuity,  as 
in  the  above-itateddeed  is  particularly 
mentioned,  the  Court  will  let  afide  the 
annuity  for  fuch  defe<^  in  the  memo- 
rial. Cunningham  v.  Mackenzie^  M. 
42  Geo.i.  598 

ARBITRATION. 

!•  If  i4.  and  B.  in  confideration  of  a 
(bm  of  money  paid  by  one  to  the 
other,  enter  into  partnerihip,  and  co- 
Tenant,  in  cafe  of  a  diflblution  of  the 
partnerihip,  to  Aibmit  all  matters  re- 
lating thereto  to  arbitration  ;  the  ar- 
bitrators are  not  thereby  authorized 
to  determine  whether  any  part  of  the 
fum  of  money  which  was  the  confider- 
ation  of  the  partnerfliip  ftiall  be  re- 
funded.       Tatter/all    v.    Groole,    E, 

40  Geo.  3.  131 

2.  It  feems  that  no  adion  can  be  main- 
tained for  refufing  to  nominate  an  ar- 
bitrator in  purfuance  of  a  covenant  to 
refer  matters  to  arbitration,     ib,      ih, 

3.  If  a  debt,  arifmg  out  of  an  illegal 
tranfadion,  due  from  one  of  two  part- 
ners to  tlie  other,  be  referred,  toge- 
ther with  otlier  caufes  of  difpute,  to 
an  arbitrator,  who  awards  a  lum  due 
from  one  partner  to  the  other,  ex- 
preisly  on  account  of  I'uch  debt,  tlie 
Court  will  fet  alide  that  part  of  the 
award.    Aubert  v.  Moze^  //.  41  Geo,'^, 

371 

4.  If  a  bond  of  fubmiflion  to  arbitration 

between  the  truAee  of  a  wife  and  her 


huiband  recite,  that  a  fuit  (or  fe 
tion  has  been  inAituted  betvees 
huiband  and  wife  in  the  Corao 
and  that,  in  order  to  put  an  ea 
any  conteii  about  tlie  terms  of  Iq 
tion,  it  had  been  Bj^eed  that  all 
ters  ihould  be  rererred  to  /.  S^ 
either  of  the  parties  ihould  be 
liberty  to  apply  to  tAe  Court  to  i 
the  axoard  a  rule  of  Court ;'  fuch 
miflion  may  be  made  a  rule  oi 
Court  of  .Common  Pleaa  under  i 
Sf  10  fVm.  3.  Soilleux  V.  Hnjfi 
41  Gfo.3.  Page 

ARREST, 

See  Affidavit  to  holp  to  bail, 
Pkacticb,  27. 
Process,  2. 

ASSAULT, 
Sfr  Damages,  i. 

ASSIGNMENT, 
See  Deed,  1. 

ASSUMPSIT, 

See  Money  had  and  rkceiveo. 

Pleading,  7,   8. 

1.  A,  declared  againfl  B.  and  his  wife 
adminifiratrix  of  C.  deceafed;  ** 
that  whereas  C  died  inteibite,  p 
fefTed  of  South  Sea  flock,  which 
held  in  truft  for  ^.  and  upon  wh 
certain  dividends  were  due ;  in  coi 
deration  that  A.  at  his  own  expa 
would  procure  admmiflration  to 
granted  to  the  wife  of  B.  as  next 
kin  to  C,  and  would  fumifli  evida 
to  enable  B.  and  his  wife  to  recc 
the  dividends ;  J?.,  and  his  wife  as  fi 
adminillratrix  promifed  to  pay  ore 
A,  the  amount  of  the  dividends  wl 
received:"  Held  that  the  confide 
tion  flated  was  infufficient  to  fnpf 
the  promife.  Parser  v.  Bayiis  ct . 
//.  40  Geo.  3. 

2.  An  agreement  between  partien  t< 
fuit  in  chancery,  binding  thcml'^ 
their  executors,  and  adminiilraK 
made  an  order  of  that  Court  and  ac 
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upon  therein  as  fuch,  may  be  the 
ground  o^BXi  affumj^t  at  law.  Smith 
V.  Whalley,  T.  ^i  Geo.^.      Page  ^S 2 

ATTACHMENT, 

See  Bail,  8,  9. 
Practice,  3. 

ATTESTING  WITNESS, 
See  Evidence,  3. 

ATTORNEY, 

See  Bail,  ii. 
Costs,  2. 
Courts,  i. 

A  Plaintiff  may  fue  out  execution  by  a 
different  attorney  from  Uie  attorney  in 
the  caufe,  without  obtaining  an  order 
of  Court  for  changing  the  attorney. 
Tipping  V.  John/bny  JiT.  41  Gfo.3. 

357 

ATTORNEY'S  BILL, 
See  Evidence,  4,  5. 

1.  Delivery  of  an  attorney's  bill  at  the 
compting  houfe  of  hb  client,  one  month 
before  uie  commencement  of  an  a<%ion 
upon  the  bill,  is  not  a  good  delivery 
within  the  2  Geo.  2.  c.  23.  Hill  v. 
Humphreys^  H.  41  Geo.  3.  3^3 

2.  If  an  attorney  introduce  into  his  Difl 
certain  items  connected  with  his  pro- 
feffional  capacity,  though  not  imme- 
diately within  the  terms  of  the  2  Gco.2. 
c.  23.,  and  in  an  adion  upon  the  bill 
fail,  becaufe  it  was  not  delivered  ac- 
cording to  the  diredtions  of  the  flatute 
he  mull  fail  altogether,  and  will  not 
be  allowed  to  recover  for  fuch  items 
only.      HiU  v.    Humphrei/s,  H.  41 

Geo.  3.  343 

3.  Qu.  Whether  the  fame  rule  would 
not  prev^,  if  fuch  items  were  not  at 
all  conneded  with  his  profeffional  ca- 
pacity?   id.  ib. 

AUTHORITY, 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  4. 
Officer,  i,  2. 


1.  The  crown  by  letters  patent  granted 
to  the  mailer  and  wardens  of  ue  cor- 
poration of  bakers  ( there  being  four 
wardens)  by  themfelves  and  tlieir  de- 
puty or  deputies  full  power  to  overlook 
and  correct  the  trade  of  baking :  Held 
that  the  mailer  and  one  warden  could 
not  juilify  entering  the  houfe  of  a 
baker  to  overlook  bread :  for  if  they 
a6ied  as  principals,  they  did  not 
amount  to  a  majority  of  perfons  to 
whom  the  power  was  given ;  and  if 
they  a6ied  as  deputies,  they  were 
bound  to  ihew  that  tkey  were  ap- 
pointed by  the  majority.  Coek  v. 
Lovelandy  M.  400^0.3.         Page  31 

2.  Qu.  Whether  an  authority  to  enter 
the  houfe  of  a  perfon  of  a  particular 
trade,  be  incident  to  an  authority 
given  by  charter  to  overlook*  and  cor^ 
re6l  that  trade  ?    id.  33 

3.  Alfo,  whether  the  crown  have  power 
to  grant  fuch  authority  ?  >6. 


B 

BAIL, 

See  Amendment,  2. 
Alien,  i. 

Practice,  3.  5.  17,  18,  19.  23.  27* 
Pleading,  i. 
Variance,  3. 

1.  In  C.B.  two  days'  notice  of  juilifica- 
tion  mud  be  given  whether  the  bail 
originally  put  in,  or  added  bail  be 
brought  up.  Nation  v.  Barrett^  M. 
406^0.3.  tn  notis.  30 

2.  Secus  in  K.B.  Wright  v.  Ley*  M. 
15  Geo.i.  B.  R.  31 

3.  It  is  not  a  fuf&cient  ground  for  reject- 
ing a  perfon  as  bail,  that  he  is  de- 
fcribed  to  be  "  of  A.  in  the  county  oT 
B.  goal-keeper'*      Faulkner  y.  Wi/hy 
E.  ^Geo.^.  I  JO 

4.  The  Court  will  not  difcharge  a  De- 
fendant on  common  appearance,  oa 
the  ground  of  his  having  obtained  his 
certificate  as  a  bankrupt,  and  of  the 
debt  being  thereby  barred,  if  the  vali- 
dity of  the  certificate  is  meant  to  be 
diiputed.  Stacey  v.  Federici,  E. 
41  Geo.^^  390 

5.^ 
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5*  If  a  DefencUmt  in  error  (the  Plaintiff 
in  the  adion),  upon  judgment  being 
affirmed,  take  in  execution  the  body 
of  the  Plaintiff  in  error,  for  the  debt, 
damages,  and  coils  in  error,  he  does 
not  thereby  difcharge  the  bail  in  error, 
but  may  fue  them  upon  their  recogni- 
fance.  Perkin  v.  Petit  and  Galcy 
£•41  Geo.  3 •  Pf^gc  440 

6.  A  recognifance  entered  into  by  the 
,      bail  in  error  without  the  principal,  is 

good.    Dixon  v.  Dixotiy  £.41  Geo.^. 

7.  If  on  a  bond  debt,  double  the  ium 
fecurcd  by  the  bond  be  the  fum  for 
which  the  bail  bind  thcmfelves  in  the 
recognifance  in  error,  it  is  fufficient, 
though  a  further  fum  be  due  for  in- 
tereli  and  cofts,  and  nominal  damages 
have  been  recovered.  ik. 

8.  If  bail  be  put  in  with  the  filazer  of 
the  county  in  which  the  Defendant  is 
arreiled  on  a  teflatum  capias^  the  bail 
mav  be  treated  as  a  nullity  and  an  at- 
tachment iffue.  CUmpfon  v.  Kriox, 
M.42.Gtfo.  3.  516 

9.  But  if  the  plaintiff  appear  to  have 
been  aware  that  the  bail  were  actually 
put  in,  though  with  the  wrong  filazer, 
the  Court  will  relieve  againil  the  at- 
tachment,   id.  ib. 

10.  An  indorfer  of  a  bill  of  exchange 
may  be  bail  for  the  drawer,  in  an  ac- 
tion againfl  him  on  the  fame  bill. 
Harris  v.  ManUy^  M.42  Gtfo.3.    526 

11.  An  attorney's  clerk,  though  not 
clerk  to  the  Defendant's  attorney, 
cannot  become  bail  above.  Redit  v. 
Broomheady  Af.  42  Geo,  3.  ^6^ 

BAIL  BOND, 

See  Amendment,  i. 
Escape,  i,  2. 
Lunatic,  i. 
Practice,  5.  23. 

Staying  and  setting  aside  Pro- 
ceedings, 3. 

Final  judgment  may  be  entered  on  a  bail 
bond,  without  executing  a  writ  of  in- 
quiry. Moody  v.  Phea/anti  E,  41 
Geon^.  446 


BAILMENT, 

See  Carrier,  i; 

BANK  ACT, 
Sec  Affidavit  to  hold  to  Bail,  2.4- 
7>  8,  9.  12^ 

BANK  NOTES, 

See  Tender. 

BANKRUPT, 

See  Pleading,  i. 

1.  A  debt  accrued  fubfequent  to  an  ad 
of  bankruptcy,  but  previous  to  the 
iifuing  of  tne  commidion,  is  not  barred 
by  the  certificate.  Bamford  v.  B«r- 
re//,  M,  4c>  Geo.  3 .  Pm  \ 

2.  A.  being  arreiled,  B.  became  ban  for 
him  to  Uie  flierifi;  and  judgment  wis 
obtained  againfl  B.  upon  the  bail  boiui: 
A.  then  became  bankrupt,  a  writ  of 
error  at  that  time  depending  on  the 
bail-bond,  which  was  afterwards  xioo- 
proffed ;  upon  this  the  debt  and  cofil 
were  levied  on  B.  hyji.ja.^  after  which 

A.  obtained  his  certificate  :  Held  thit 

B.  was  not  barred  by  the  certificate 
from  recovering  from  A.  the  amount 
of  the  debt  and  coils  levied  by  the/. 

Ja:  Goddard  y.  Vanderheydeny  M.it 
Geo.^.innoiis.  8 

3.  Tlie  acceptor  pf  a  bill  of  exchange, 
two  days  before  the  expiration  of  §ie 
time  for  which  the  biU  waa  originallj 
drawn,  called  upon  the  indorfer,  and 
informed  him  pnvately  that  he  was  in- 
folvent ;  the  indorfer  mfiiled  on  being 
paid  the  amount  of  the  bill,  offering  at 
the  fame  time  to  become  lecurity  to 
the  creditors  for  fo  much  as  the  dilate 
fhould  produce ;  whereupon  the  ac- 
ceptor paid  it,  and  four  days  afler  be- 
came bankrupt :  it  alfo  appeared  that 
the  bill  had  been  altered  fo  as  to  make 
it  fall  due  before  this  tranfaiflion,  but 
without  the  Defendant's  knowledge: 
Held  that  this  was  fufficient  proot  of 
fraudulent  preference  to  defeat  the 
pajTnent  of  the  biU.  SitigUton  t. 
Butler y  Mich,^i  Geo.^  2S5 

4.  Payment  to  a  creditor  unuer  an  arreit 
after  a  fecret  a6t  of  bankruptcy,  is 

pro- 
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protected  by  loGeo.^.e.^i,  as  a  pay- 
ment "  in  the  unial  and  ordinary  courfe 
of  trade  and  dealing,"  Cox  v.  Margaiiy 

iS.  P.  Holmes  v  Wenningtotiy  Scacc.  T. 
30  Geo.  3.  in  noiis.  399 

5.  If  a  debtor,  at  the  inftance  of  his 
creditor,  give  goods  out  of  his  (hop  in 
part  payment  of  a  bond  not  then  due, 
and  Inortly  afterwards  become  bank- 
rupt, the  mere  circuniftance  of  the 
bond  not  being  due  will  not  alone 
vitiate  the  part  payment  on  the  ground 
of  fraudulent  preference.  Har(/horn 
Y.  Slodderiy  M.^zGeo.'^.  582 

BARON  AND  FEME, 
See  Arbitration,  4. 

1.  A  feme  covert  fo!e-trader  in  the  city  of 
London  is  not  liable  to  be  fucd  as  iuch 
in  the  courts  at  Wefiminjier,  Beard 
4*  Wije  V.  Webby  in  Error.  H,  40  Geo.  3. 

93 

2.  Though  the  cuftom   of  the  city   of 

London  be  ftated  on  the  record,  id.  ib. 

3.  And  even  in  the  city  courts  the  huf- 
band  (hould  be  joined  for  conformity. 
id.  ib. 

4.  An  Engli(hman  employed  in  the  fer- 
vice  of  the  Briti/h  government  reiiding 
in  a  foreign  country,  and  having  lands 
there,  upon  the  ceifation  of  his  em- 
ployment in  confequence  of  war  be- 
tween the  two  countries^  fent  his  wife 
and  family  to  this  country,  but  con- 
tinued to  refidc  abroad  hinifelf :  Held 
that  the  wife,  not  having  reprofentod 
lyrfelf  as  a  feme  fole,  was  not  liable  to 
be  fued  as  fuch.      MarJIi  v.  Hutchin- 

Jbny    Trin.  40  Geo.  3.  226 

BENEFICE, 
See  Pleading,  20. 

BILL  OF  PARTICULARS, 

See  Evidence,  6. 
Payment  of  Money  into  CourIt,  2. 

An  order  for  a  bill  of  particulars  does 
not  fufpend  the  time  for  pleading,  and 
therefore  Plaintiff  may  ngn  judgment 
immediately  after  delivering  the  parti- 


cular, if  the  time  for  pleading  be  thea 
out*  H^fferman  v.  Langeue,  H*\i 
Geo.^»  Pf^gc  36 J 

BILL  OF  SALE, 
See  Fraudulent^Conveyance,  i. 

BILLS  OP  EXCHANGE  and  PRO- 
MISSORY NOTES, 

See  Bail,  10. 
Bankrup    t, 

Money  had  and  rkcxived,  i» 
Pleading,  7. 
Payment,  1,2. 
Practice,  8,  9. 

1 .  If  the  indorfer  of  a  bill,  having  (ued 
the  acceptor  to  judgment,  and  taken 
out  execution,  receive  of  him  a  fum  of 
money  in  part  payment,  and  take  his 
fecurity  for  the  remainder,  witli  the 
exception  of  a  nominal  fum  only,  he 
is  thereby  precluded  from  aften*,ardi 
fuing  the  indorfer.  Engli/h  v.  Darleyf . 
//.  40  Geo.  3.  61 

2.  Debt  lies  by  the  payee  againfl  the 
maker  of  a  promillbry  note  exprefled 
to  be  for  value  received.  Byhop  v. 
Young,  //.  40GC0.3.  78 

3.  An  adion  will  not  lie  on  a  promiflbry 
note  given  in  payment  of  a  wager  on 
the  amount  of  the  hop  duties.  Shirley 
v.  Sanka/t  E.j^oGeo.^.  136 

4.  A  warrant  was  directed  to  an  officer 
of  excife  by  tlic  commiflioners,  com- 
manding hiin  to^apprehend  a  perfon 
convicted  in  fcveral  penalties  and  take 
him  to  prifon,  and  keep  hini  tliere  until 
the  amount  of  the  penalties  was  paid ; 
the  officer  Iiaving  arreiled  the  party, 
difcliarged  hLii  on  a  promiiTory  note 
for  the  amount  of  the  penalties  pay- 
able at  a  future  day ;  and  the  conuxufo 
(ioners  afterwards  approved  of  his  con- 
du6l :  Held  that  the  ^\£chaTge  was  a 
good  coniideration  for  tlie  note,  and 
that  an  action  might  be  nmintained 
thereon.  Pilkington  v.  Green,  E.^ 
Geo.  I.  151 

5.  A.  with  a  view  to  accommodate  B* 
lent  him  a  bill,  drawn  by  himfelf  upon 
and  accepted  by  C,  wholiad  effeAs  of 
A.*s  in  his  hands ;  B^  indorfed  it  to  D. 

who 
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who  indorfed  it  over ;  the  day  before 
the  bill  became  duo  B.  paid  the  amount 
to  A;  who  on  hearing  that  C.  had  failed 

fave  B.  a  check  for  the  amount  of  the 
ill,  and  fent  him  with  it  to  D.  to 
enable  him  to  pay  the  bill  when  due ; 
four  days  after  that  time  A.  learning 
that  pa3rment  had  not  been  demanded, 
defired  D.  not  tn  pay  the  bill,  as  no 
notice  of  non-payment  had  been  given 
by  the  holders,  and  offered  to  indem- 
nify him ;  notwithllanding  this  D,  af- 
terwards paid  the  bill :  Held  that  D. 
paid  the  bill  in  his  own  wrong.  IVhit- 
field y.  Savage,  M,^i  Geo.^,  P^g^  ^11 
6.  A  note  promifing  to  pay  "  on  the  fale, 
or  produce  immediately  when  fold,  of 
the  White  Hart  Inn  St.  Alban's  Herts, 
and  the  goods  and  value  received" 
f^annot  be  declared  upon  as  a  promif- 
fory  note  within  the  itatute,  though  it 
be  averred  that  before  the  a(5iion  com- 
menced the  Wliite  Hart  Inu  and  the 
goods  were  fold.  Hill  v.  Halfordy 
£xchegucr  Chamber^  £,^iGeo.^.  ^i^ 

BOND, 

Contribution. 
See  Evidence.  3. 
Penalty,   i. 

I.  A  bond  taken  by  commiflioncrs  ap- 
pointed under  an  inclofure  adl,  to  in- 
demnify themfelves  againfl  the  ex- 
pences  of  a  fuit  brought  to  try  the 
right  to  an  allotment  made  by  them, 
and  in  which  they  are,  according  to 
the  diredUons  of  the  a6t,  made  defend- 
ants, is  not  void.  lUs  v.  Boxall,  H. 
406^0.3.  *    89 

a.  Though  there  be  a  fund  provided  out 
of  which  fuch  expences  may  in  fomc 
cafes  be  fatisfied.    id.  id. 

3.  At  leafl  if  the  commiffioners  doubt 
whether  the  cafe  in  queliion  be  one  of 
thofe  cafes,    id.  ib. 

4.  A.  executed  a  bond  as  the  joint  and 
feveral  bond  of  himfelf  and  J?.,  and 
iigned  it  "  A.  and  B."  having  no  au- 
thority from  B.  fo  to  do :  Held  that 
the  bond  was  good,  as  the  feveral  bond 
of  A*    Elliot  V.  Davisj  M.  41  Geo.  3. 

33^ 


BURGLARY, 

See  Larceny. 

Indictment  for  a  burglary,  laid  in  the  itl 
count  to  have  been  conunitted  in  the 
houfe  of  M.  R.  B.,  in  the  2d,  of  /.  B. 
and  in  the  3d,  of  W.  N,  It  appeared 
that  the  place  where  the  robbery  was 
committed,  was  the  centre  of  a  building 
having  two  wings  ;  that  in  the  centre 
building  the  bulmefs  of  M.Ii.B.,  I.B., 
fV.N.,  and  feveral  other  perfons  wm 
carried  on ;  tliat  in  part  of  one  of  the 
wings  was  the  dwelling  of  M.R.B., 
and  in  the  other  part  that  of  I,B»y 
neither  having  any  internal  communi- 
cation with  the  centre,  except  by  a 
window  in  the  dwelling  of  /.  B.,  wLich 
looked  into  a  paflage  that  ran  the  whole 
length  of  the  centre,  and  that  the  other 
wing  was  occupied  by  JV.  A'.,  from 
which  there  was  no  communicatioo 
with  the  centre.  Semb*  That  the  rob- 
bery did  not  amount  in  law  to  a  bur- 
glary. The  King  v.  John  EgginioM 
Cf  others f  T,^i  Geo.^.  Page  508 


CARRIER. 

If  A.  fend  goods  by  J9.,  who  fays  *'  I  will 
warrant  uiey  ihall  go  fafe,"  B.  is  liable 
for  any  damage  fu&ined  by  the  goodi, 
notwithilanding  A*  fend  one  xif  hu  own 
fervants  in  B.*s  cart  to  look  after  them. 
Robinfon  v.  Duntnore,  JE,j\.i  Geo.^ 

CERTIFICATE, 
See  Bankrupt,  1,  2. 

CHARTER, 

See  Authority,  2,  3. 

COGNOVIT, 

See  Stamps,  i,  2,  3, 

COIl^ 

See  PLEADING;  9. 
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COMMON, 

See  Pleading,  12.  18.  29, 

COMMON  RECOVERY. 

t.  The  Court  amended  a  recovery  by  in- 
ferting  a  new  parith  in  the  writ  of 
entry,  upon  an  affidavit  of  the  original 
intent  of  the  parties  to  include  all  their 
property  within  the  county,  and  of 
the  aflent  of  all  pcrfons  interefted  at 
the  time  of  tlie  amendment.  Wheeler 
\\  He/eitine.  M.^zGeo,^,     Page  ^60 

2.  A  writ  and  the  fubfequent  proceed- 
ings in  a  recovery,  were  amended  by 
Inlerting  the  words,  **  all  and  aJl  man- 
ner of  tithes  whatfoever  yearly  aridng 
&c*  from  and  out  of  the  faid  premifes," 
on  an  affidavit,  fetting  out  the  vou- 
chee's title  to  the  tithes,  and  ilating 
his  intention  to  have  palled  all  his  in- 
tereft  in  the  premifes,  the  word  "  here- 
ditaments" being  contained  in  the  deed 
to  lead  the  ules,  and  the  recovery 
being  of  Michaelmas  term,  390^0.3.' 
D(ym/h  y.  Reeve,  Af.  42  Geo. 3.        578 

3,  On  the  23d  June  1 2  Geo.  3.  a  recovery 
fufiered  in  the  2d  Od.  i  i.Geo.i.  of  the 
manor  or  deanery  of  Chefter  le  Street, 
with  its  members  and  appurtenances, 
30  meiluages,  &c.  and  400  acres  of 
moor,  was  amended  by  inferting,  in  the 
writ  of  entry  and  fubfequent  proceed- 
ings, afler  the  words  '' quadraginta 
acras  mors,*'  the  words  *'  ac  etiani  ad- 
vocationem,  prefentationem,  donatio- 
nem,  nominationem,  liberam  difpofi- 
tionem,  et  jus  patronatus  ecclciis  de 
Chefter  le  Street,  ac  etiam  advocati- 
onem,  &c.  de  curatione  de  Chefter  le 
Street,"  the  word  "  hereditaments" 
being  contained  in  the  deed  to  lead 
the  ufes,  and  the  intention  to  pafs  the 
advowfon  with  the  reft  of  the  premil'es 
appearing,  although  Uil*  amendment 
was  contefted.  Milbank  v.  Joliffe, 
Court  of  Pleas  at  Durham,  23d  June, 
1 2  Geo.  3 .  in  not  is.  5  80 

COMPOSITION  REAL, 
Se$  T1THS8,  4. 


CONSIDERATION, 

See  Assumpsit,  i. 

Bills  of  Exchange  and  Promis- 
sory Notes,  4. 

CONSIGNOR   AND    CONSIGNEE, 

See  Stoppage  in  transitu. 

CONTRACT, 

See  Frauds,  Statute  of, 
Pleading,  13,  14,  15. 

CONTRIBUTION. 

1.  It  fecms  that  ohe  of  feveral  co-furetie* 
in  a  bond  may  recover  againft  any  one 
of  the  others  his  aliquot  proportion  of 
the  money  paid  by  him  under  the 
bond,  regard  being  had  to  the  number 
of  fureties.  Cou)eU  v.  Edwards,  Trin. 
4^  Geo.  3.  Page26S 

2.  Event  though  the  infolvency  of  the 
principal  and  of  the  other  fureties  be 
not  proved.  ib. 

3.  If  A.,  B.,  and  C.  become  bound  as 
Sureties  for  D.  in  three  feparate  bonds, 
and  any  one  of  them  be  compelled  to 
pay  the  whole  debt  of  the  principal, 
the  two  others  are  compellable  to  con- 
tribute in  proportion  to  the  penalties  of 
their  refpedive  bonds.  Sir  E,  Deer* 
ing  V.  The  Earl  of  Winchelfea,  Feb.  8. 
1787. ««  not  is.  270 

CONVICTION, 
See  Habeas  Corpus,  2. 


CONVOY, 


See  Ship,  2. 


COSTS, 

See  Courts,  1.3. 
Lunatic,    2. 

1.  The  colls  of  two  adions  betweoi  the 
fame  parties  though  in  two  diflEerent 
courts  may  be  let  off  againft  each 
other.      Hall  v.    Odfy.  M.j^oGeo.^. 

28 

2.  And  in  C.  B.  this  may  be  done  not- 
withftanding  the  Ijgn  of  the  attomer 
for  his  coils,    id.  to. 

)•  la 


INDEX  TO  THE 


3.  In  C.B.  if  a  Plain tiiF  obtain  judgment 
upon  one  of  feveral  counts  in  a  dccla- 
ration,  he  is  entitled  to  the  cofls  of  the 
whole.      Spicer   v.    Teafdale^    A/.  40 

Geo.x.  P^S^  49 

4.  In  C.  B.  if  the  Plaintiff  proceed  to 
trial  after  money  paid  into  court,  and 
the  verdii^  be  a^ainil  him,  he  is  not- 
withfianding  entitled  to  colis  up  to  the 
time  of  the  money  paid  in.  JVilton  v. 
Place,  M,  40  Geo.  3 .  §6 

5.  The  Court  will  not  compel  a  prifoner 
of  war  who  lues  for  wages  earned  on 
board  an  Englrjh  Ihip  to  give  fecurity 
for  cofls.  Maria  v.  //a//,  Trin.  40 
G^o.3.  236 

6.  Covenant  by  the  Plaintiff  as  admiiii- 
ilratrix  on  a  breach  iubfequent  to  the 
death  of  her  inteflate,  and  judgment 
againfl  her  on  demurrer:  Held  that  Ihe 
was  not  liable  to  colls.  Tatterfall  v. 
Groote^  Trin.^oGeo.^.  253 

7«  In  an  ai^ion  on  a  policy  of  infurance 
with  a  count  for  money  had  and  re- 
ceived, if  the  Defendant  pay  no  money 
into  court,  but  ellablifli  as  a  defence 
tfiat  the  rilk  never  commenced,  if  the 
HaintifF  obtain  a  verdi<5l  for  the  pre- 
mium only,  neither  party  is  entitled  to 
the  cofts  of  the  fpecial  count,  but  the 
Plaintiff  is  entitled  to  the  cofts  of  the 
count  on  which  he  fucceeds,  and  fo 
much  of  the  cxpences  of  the  trial  as 
were  neceflarily  incurred  by  him  in 
fupport  of  that  count.  Pcnjbn  wLec, 
M.^iGeo.^,  330 

8.  [The  Court  of  C.B.  in  the  above  cale 
declared  Aat  they  had,  fmcc  the  cafe 
of  Spicer  v.  TeajHale^  detornnned  to 
adopt  the  pradice  of  A'.  B,  relpecling 
coils  in  c^es  of  this  nature,] 

9.  If  a  Plaintiff  in  replevin  pli?ad  feveral 
pleas  in  bar,  upon  which  ifllies  are 
joined  and  feme  ifFues  are  found  for 
the  Plaintiff  and  ibme  for  the  De- 
fendant, the  latter  is  entitled  to  fuch 
cofts  of  the  trial  as  relate  to  tlie  iffues 
on  which  he  has  fucceeded,  as  well  as 
to  the  cofts  of  the  pleadings.  Vollum 
V,  Simpjbny  H.^iCeo.^.  368 

IO«  If  an  avowant  in  replevin  after  trial 
and  verdi6l  fo^  the  Plaintiff  obtain 
judgment  non  ohfianic  V9redi^o,  in  con- 


feouence  of  the  Plaintiff's  pleas  mh 
beihg  bady  he  is  not  entitled  to  aa 
cofls  on  the  pleadings  fubfequent  t 
the  pleas  in  bar,  becaufe  he  (boiil< 
have  demurred  to  them.  Da  Coja  1 
Clarke y  //.41  Geo^^.  Paoe  y.i 

1 1.  Defendant  having  been  arretlecl  on 
capiasy  returnable  on  the  firft  return  r 
,the  term,  on  the  day  before  the  t^oi: 
day  took  out  a  fummons  to  flay  pro 
ceedings  upon  pa3'ment  of  the  deb 
and  coils ;  on  the  eflbin  day  Plainti: 
filed  a  declaration  de  bene  effe,  and  r 
the  day  afler  the  eilbin  day  Defendaoi 
obtained  an  order  to  flay  proceedings 
Held  that  the  Plaintiff  was  entitled  ui 
the  cofts  of  the  declaration.  Fa^KfH 
V.  Chrifliey  M.^2.  Geo.3,  51J 

COVENANT, 

See   AORKEMENT,    I, 

Arbitration,  i,  3, 
Costs,  6. 
Deed,  i« 

1,  A,  after  granting  certain  premifes  c 
fee  to  B.  and  after  warranting  the  Ism 
againfl  himfelf  and  his  heim,  cove- 
nanted that  notwithflandinganyactbr 
him  done  to  the  contrary,  he  was  feifec 
of  the  premifes  in  fee,  and  that  hr  hci 

ftdlpoxuery  Sfc.  to  convej/  ihefnmt;  ht" 
then  covenanted  for  himfelf,  his  he:r!s 
executors,  and  adminillnitors  to  nuk? 
a  cart-wav,  and  that  B.  ihould  qfiftij 
enjoy  without  interruption  froDi  I:ii> 
felf,  or  any  perfon  claiming  under  liiir: 
and  laftly,  that  he,  his  heirs  ard  n- 
figns,  and  all  perfons  claiming  nale- 
him  Ihould  make  further  afliiranct: 
Held  that  the  intervening  generv' 
words  "full  power,  &c.  to  conm.' 
were  either  part  of  the  precxnlji.' 
fpecial  covenant,  or  if  not,  tliat  tkj 
were  qualified  by  all  the  other  Ipccii 
covenants  againfl  the  aas  of  himtV?- 
and  his  heirs.  Brfytcniuo^  v.  HV^tJ. 
M,^Geo,^,  ^  r: 

2.  A.  being  poflefTed  of  a  leafe  for  reiB. 
covenanted  in  an  indenture  for  rcakirf 
a  family  provifion  that  if  he  ihoaid  i:i 
during  the  continuance  of  the  tenn  d 
the  leafe^  his  executors  or  adminiilrt- 

ton 
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tbTB /hotdd  qffign  the  ^fidue  to  B.;  A. 
afterwards  purchafed  the  reverfion  in 
fee,  and  died :  Held  that  A.  did  not, 
bj  the  terms  of  the  covenant,  intend 
to  preclude  himfelf  from  purchafing 
the  fee,  and  therefore  his  executors 
were  not  liable  upon  that  coTcnant. 
Wmiamfm  v.  Butterfield.  HU.  40 
Geo.  I.  Pog^^3 

COURTS, 
See  Baron  and  Femb,  i,  2,  3* 

EXTOBTION,    I. 

|.  If  an  attorney  of  C.  B.  bring  an  aAlon 
by  original  in  that  court  againil  a 
Defendant  refident  in  Middle/eXy  and 
recover  under  405.  the  Court  will  al- 
low a  fuggeftion  to  be  entered  under 
23  Geo.2.  c,  2$.Jl  19.  to  entitle  the  De- 
fendant'to  double  cofts.  Parker  v. 
Vaugharty  M.i^Geo.^.  29 

2.  An  a6iion  for  ufe  and  occupation,  may 
be  brought  in  the  county  Court  of 
Middlejex,    id.  iL 

3.  If  the  Plaintiifin  an  adion  of  aflault 
having  recovered  only  20*»  damages 
wherAy  he  is  entitled  to  no  more  than 
20s.  cons,  brin^  an  adion  on  the  judg- 
ment, and  obtaining  judgment  by  de- 
fault in  that  adion,  enter  it  m>  for 
debt  and  cofts,  the  Court  on  amdavit 
of  the  Defendant  being  refident  in  the 
city  ofLondorif  and  liable  to  be  fum- 
moned  to  the  Court  of  Requeils  will, 
under  the  39  &  40  Geo.  3.  c.  104.  fet 
afide  the  judgment  as  to  the  cofls. 
Foot  V,  Coare,  M.42  Geo.^.  588 

CUSTOM, 
See  Baron  anp  Fkmb,  i,  2,  3* 

FlSADING,  12* 


D 

DAMAGES, 

tee  Penalty,  u 
Waste,  i,  2. 

In  trefpafs  for  itfault  and  battery,  and 
not  guilty  pleaded,  the  jury  are  not  at 
liberty  to  td^e  into  cflwd^atioD  the 

VOL  II. 


circumftances  of  the  aflault  and  battery 
with  a  view  to  reduce  the  verdid  below 
the  amount  of  the  damage  adualljr 
fuftained,  if  thofe  circumftances  could 
have  been  pleaded.  Watfon  v.  CkriP' 
ticy  T.  40  Geo.^.  Page  224 

DEBT, 

See  Abatement,  i,  2. 

Bills  of  exchangx  and  promis* 
sort  notes,  2. 

DEED. 

A.  by  indenture  (reciting  that  a  fuH  was 
depending  between  hm&  and  B.  re- 
(belling  certain  patents,  and  that  the 
fame  could  not  be  afilgned  without 
hazard  of  defeating  the  fuit)  granted 
abfolutely  the  faid  patents,  together 
with  fome  others,  to  C,  excepting, 
however,  until  the  determination  of  the 
above-mentioned  fuit,  fuch  patents  as 
Ihould  be  necetlarv  to  fupport  'AJu 
legal  tide ;  then  followed  a  covenant^ 
that  A.  upon  the  determination  of  the 
fuit  fhould  ailign  the  excepted  patent 
to  C,  and  that  until  fudi  afBgnment 
A.  fhould  fland  legally  poflefled  of  the 
fame:  Held  that  thele^  intereii  in  the 
excepted  i>atents  vened  in  C,  upon, 
the  determination  without  affignment 
Cartwright  v.  Amatty  y.M./^  Geo,  3. 43 

DETAINER, 

See  Practice,  18,  19. 

Prisoner,  i.         j^ 

'  f 

DEVISE, 

See  EviDENCB,  11. 

I.  A»  after  giving  a  life  eAate  in  certaia 
copyholds  to  B.  devifed  as  follows: 
<*  All  the  reft  of  my  lands,  tenementst, 
and  hereditaments,  either  freehold  or 
copyhold,  whatfoever  and  wherefoever, 
and  alfo  all  m  v  goods,  &c.after  payment 
of  my  ji^  debts  and  funeral  expences, 
I  give,  devife,  and  bequeath  the  fame 
unto  my  wife  S.  C.  :'*  Held  that  under 
this  devife  S.  C.  took  onhr  an  eftate 
for  life.  Moor  v.  Denn^  JL  MMor^  in 
erroT^  1*^0^0.1.  247 

•  9  2.  Devut 
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s.  Derife  to  G.L.  the  teftator*8  heir  at 
law  for  life,  and  from  and  after  his 
death  to  C.  B.  her  heirs  and  affigns, 
in  cafe  the  ihall  furvive  and  ouUive 
the  faid  G.  L.  but  not  otherwifc,  and 
in  cafe  ihe  fhall  die  in  the  lifetime  of 
the  faid  G.  L.  then  to  G.  L.  his  heirs 
and  aH:gn8  forever :  Held  that  the  de- 
▼ife  to  S.  B,  was  a  contingent  remain- 
der, and  barred  by  a  recovery  fufFered 
by  G.  Z.  Doe  a.  Planner  v.  Scuda- 
more,  M.  41  Geo.  x.  Page  289 

3.  Under  a  general  devife  of  all  manors, 
mefluages,  lands,  tenements,  and  here- 
ditaments, leafehold  mefTuageswill  not 
pafii  unlefs  it  appear  to  have  been  the 
evident  intent  ot  the  dcvilbr  that  they 
fhould  pa&     Thomfon  v.  Lovdey,  Af. 

ti  Gfo.3.  303 

)evife  "  to  S.  •S.  her  heirs  and  afligns 
for  ever,  but  if  ihe  ihall  happen  to  die 
leaving  no  child  or  children  lawful  ifliie 
of  her  body  living  at  the  time  of  her 
death,  then  to  f  *  B.  and  his  heirs  :" 
Held  the  devife  in  fee  to  S,  S.  was  not 
refirained  by  the  fubfcqucnt  M-ords  to 
an  eflate  tail,  and  that  the  devife  over 
to  F*  B.  was  a  good  executory  de- 
vife.   Doe  rf.  Barnjield  v.  Wcitony  M, 

41  Ge?o.  3.  ^     3H 

c.  A*  devifed  all  his  cftatcs  in  the 
county  of  D,  to  a  truflee  for  200  years, 
to  the  ufe  of  the  trullce  during  the 
life  of  his  fon  J,  S.  to  prcli  rve  contin- 
gent remainders,  neverthelcfs  to  per- 
mit J.  S.  to  receive  the  rents  and  pro- 
fits ;  and  afler  his  deceafe  to  the  uie  of 
the  iirft  fon  of  the  faid  ./.  S,  to  be  be- 
gotten on  the  body  of  the  woman  he 
ikpuld  happen  to  marry,  and  the  heirs 
male  of  fuch  firft  fon,  and  for  want  of 
fuch  iiTue  to  the  ufe  of  the  fecond, 
third,  fourth,  and  every  other  fon  of 
t/.  S.  and  the  heirs  male  of  their  bodies 
in  fucceilion,  and  for  want  of  fuch  illiie 
male,  then  to  the  ufe  of  his  daughter 
JB.  S.  her  heirs  and  afligns  for  ever ; 
the  teilator  afterwards  made  a  codicil 
whereby  he  devifed  all  his  eflate  to  his 
fon  J.  S,  and  his  children  lawfully  to 
be  begotten,  with  power  fbr  him  to 
fettle  the  fame  by  will  or  otherwife  on 
fu^  of  them  as  he  fhould  think  proper, 


and  for  default  of  Tuch  iflne,  then  ie 
his  daughter  £.  &S.  and  her  children 
lawfully  to  be  bejrotten  with  a  fimihr 
power,  and  in  dcmult  of  fuch  iffue  to 
J.  S.  and  E.  S»  equally  between  them: 
and  he  further  provicjed  that  a  fettk- 
ment  of  200^  per  annum  fhould  be 
nuidc  on  any  woman  whom  his  foo 
Ihould  happen  to  marry,  and  that  his 
edates  ihould  be  chargeable  there- 
with. At  the  time  of  making  the  co- 
dicil /•  *S.  was  married  but  had  no 
child:  Held  that  the  codicil  was  to  be 
conflrued  independent  of  the  will ;  and 
that  under  the  codicil «/.  S.  took  an 
efiate  tail,  with  a  power  to  fettle  tb? 
ellates  on  all  or  any  of  his  ilFue  in  fuch 
way  as  he  ihould  appoint,  and  thercbj 
determine  the  eilatc  tail  fo  far  as  it 
ihould  be  inconiiilcnt  with  fuch  fettle- 
ment.     Scale  v.  JSartcr^  7*,  41  Geo,  3. 

Page  4S5 

6.  A*  by  will  devifed  "  all  his  frtehold 
and  copyhold  lands,  tenements,  and 
hereditaments"  in  truil  for  certain  par- 

{)ofes,  and  afterwards  pur  chafed  new 
ands:  he  then  made  a  codicil  whcreb}. 
after  reciting  that  he  had  devlikl  ''uU 
his  freehold  and  copyhold  lands  tene- 
ments, and  hereditaments"  to  the  tnii- 
tees  named  in  tlie  will,  he  revoked  tb-? 
devife  fo  far  as  it  related  to  two  01' 
tlie  truftees,  and  deviled  *'  his  li:ifi 
lands,  tenements,  and  hereditaments' 
to  the  other  truftees  upon  the  faiuv; 
trulis,  and  concluded  with  dechri:.; 
the  codicil  to  be  part  of  his  will:  USA 
that  the  after-pur  chafed  lands  did  net 
pais.     Botves  v.  Boxvcs,  Dom.  Proc,  L 

4lG<'0.  3.  c3D 

7.  A,  devifed  certain  oftatos  to  B.for  life 
remainder  to  his  ions  and  daughters 
in  ftriA  fettlenient,  remainder  to  C.fv 
life,  remainder  to  his  fonsanddaughtcn 
in  like  manner,  remainder  to  hi>  ovn 
right  heirs,  and  died  ;  B.  being  iVilid 
of  the  above  eilatcs  as  tenant  for  iifr, 
and  alfo  entitled  to  one  fixth  of  the 
reverfion  as  one  of  tlie  right  heirs  of 
A.  made  his  will,  whereby  he  gave  to 
his  wife  for  life  all  fuch  freehold  and 
copyhold  lands  as  he  had  purclndVd, 
or  was  feifed  of  in  fee  fimple  or  in  es- 
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change  for  other  lands  in  Kent ;  and 
then  after  reciting  that  he  had  granted 
a  leafe  for  years  to  D.  of  the  lands 
whereof  he  was  tenant  for  life  under 
A*s  will,  declared  that  in  cafe  fuch 
perfons  as  (hould  be  tenants  for  life 
or  othenvife  of  that  eftate,   by  virtue 
-  of  AJ&  will,  ihould  not  moleft  Z).  in 
the  pofledion   of  the  faid  lands   as 
leafed,  and  at  the  expiration  of  the 
leafe  Ihould  grant  a  new  leafe  to  his 
(J?.'s  wife)  tor  life,  Uien  he  devifed 
his  lands  purchafed  of  E.  and  J\,  and 
all  lands  that  he  then  had  or  might 
have  a  right  to,  both  freehold   and 
copyhold,   ariiing  from  exchange  of 
land,  a<5i  of  parliament,  or  otherwife 
in  Kenty  deviled  to  his  wife  for  her 
life,  to  go  with  and  be  fubje6t  to  the 
fame  entail  as  the  eflates  lefl  by  A* 
were  or  might  be  fubje<5t  toby  virtue  of 
^.'s  will,  to  take  effedi  immediately 
■    after  tlie  deceafe  of  his  wife,  and  in 
iuch  cafe  recommending  his  wife  to 
give   the    furniture  which  belonged 
to  the  houfe  on  the  eilates  left  by  A. 
to  whomfocver  might  be  living  to  en- 
joy it,  but  in  cafe  fuch  perfons  as 
ihould  be  tenants  for  life  or  otherwife 
by  virtue  of  ^.'s  will  ihould  refufe  to 
grant  fuch  leafe  or  ihould  didurb  2>., 
then  he  gave  to  his  faid  wife  and  her 
heirs  all  his  freehold  and  copyhold 
lands  and  houfes  which  he  had  before 
devifed  to  her  for  life  only,  and  all  tbe 
rcil  and  refidue  of  his  rctd  eltate  what- 
foever,  and  all  the  reft  and  reiidue  of 
his  perfonal  eilate  of  what  nature  or 
kina  foever  or  wherefoever  he  gave  to 
his  faid  wife  and  her  heirs,  executors, 
adminiflrators,  and  afligns  for  ever ; 
Z).  was  not  molefled,  and  a  new  leafe 
was  granted  to  the  wife  of  ^,  for  her 
life :  Held  that  the  wife  of  ^.  was  en- 
titled to  the  one  fixth  of  the  reverfion 
under  the  refiduary  claufe  in  J?.'s  will. 
Goodrightf   d.  Earl  ojT  Biwkmghani' 
Jliire  and  others  v.  marquis  ofDavcn^ 
Jhire  and  Wife^  M,  42  Geo.  3. 
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DOMICILE. 

I.  Perfonal  property  follows  theperfon 
of  the  owner^  and  in  cafe  of  his.  de- 


ceafe muil  be  diflributed  according  to 
the  law  of  the  country  in  which  he 
was  domiciled  at  the  time  of  his  death, 
without  regard  to  the  a6tual,^/t»of  the 
property,  Biuce v, Bruce^  JDom, Proc. 

April  1790.  P^S^  2*9-  ^« 

2.  A  perlbn  bom  in  Scotland  having 
gone  out  to  India  in  the  fervice  of  the 
Eafi  India  Company,  and  having  died 
there,  it  was  held  that  India  was  the 
place  of  his  domicile,  id*  ib. 

3.  For  tlic  place  where  a  man  is,  (hall 
prima  fode  be  taken  to  be  the  place  of 
Ills  domicile,  id.  ib. 

4.  But  if  fuch  perfon  had  gone  to  India 
in  the  King*s  fervice,  or  for  any  tem- 
porary purpofe,  it  feems  that  the  do- 
micile of  his  birth  would  not  have 
been  altered,  id.  ibm 

5.  Merc  intention  to  return  to  his  native 
country  at  fome  future  period,  is  not 
fufiicient  to  prevent  the  change  of  do- 
micile if  the  perfon  die  before  fuch  in- 
tention be  put  in  execution,  id.        ib* 


EJECTMENT, 

See  Limitations,  statutes  of# 
Mortgage,  i. 

PllACTICE,  7.  II. 

ERROR,  WRIT  OF, 

See  Bail,  5,  6, 7. 

Practice,  13.  2i*25» 

ESCAPE, 
iSff  Pleading,  26,  27* 

1.  The  iheriff  having  arrefled  a  par^, 
permitted  him  to  go  at  large  without 
taking  a  bail  bond,  xeVameAcemeorfmtf 
and  before  the  expiration  or  the  role 
to  bring  in  the  body  put  in  bail :  Held 
that  he  was  not  liable  either  to  an 
aclion  of  efcapc,  or  falfe  retunu  Pa* 
rienie  v.  Plumbtree,  M.  40  Geo*  3.    JJ 

2.  If  ailer  the  commencement  of  an  mGUloa 
of  efcape  againft  the  fheriff  for  not 
taking  a  bail  bond  good  bail  be  put 
in  and  juftified  in  the  rcy^m  of  bail  be- 
fore put  in,  who  by  the  praAice  of  the 
court  were  a  mere  nullity ,the  Plaintiff 
cannot  recover.  AUtngham  y.UnnMr^ 
T.^Geo.s.  2^ 
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ESTOPPEL. 

Debt  on  bond  conditioned  for  the  per- 
formance by  R.  G.  of  all  the  covenants 
on  his  part  mentioned,  in  a  certain  in- 
denture bearing  even  date  with  tlie 
bondy  i&aae  or  exprelTed  to  be  made 
between  the  Plaintiff  and  the  faid 
JR.  G.  Plea,  that  before  the  execu- 
tion of  the  bond  it  was  agreed  that  the 
Plainti£Pfliould  grant  to  /L  G.  a  leafe 
nnder  certain  covenants,  and  that  the 
Defendant  ihould  enter  into  a  bond  as 
furety  for  the  performance  of  thefe 
covenants;  that  the  Defendant  did  ac- 
cordingly enter  into  the  bond  on  wliich 
the  ai^ion  was  brought,  but  that  the 
indenture  mentioned  in  the  condition 

'  thereof  is  the  leafe  fo  aerecd  unon  and 
no  other,  but  that  the  laid  Icare  never 
was  executed:  Held  on  demurrer, that 
*  the  Defendant  was  ellopped  by  the  con- 
diti<m  of  the  bond  from  pleading  this 
matter.  Hq/tery.  Searle,  Af.  41  Geo.  3. 

EVTOENCE, 
See  Action  oh  the  casb,  1. 
Damagxs,  I. 
Insukakce,  6. 
Payment,  i,  2. 
Stamps,  i,  2,  3.  5. 
Tithes,  3. 
Variance,  i,  2. 

1.  If  a  Plaintiff's  attorney  previous  to 
bringing  an  aAion  for  a  dillrefs  under 
the  warrant  of  a  mugiftrate  make  out  two 
papers  precifely  finiilar,  purporting  to 
be  demands  ofa  copy  of  the 'warrant, 
purfuant  to  the  24  Geo.  3.  c.  4^^^  6. 
and  %n  both  for  his  client,  ana  then 
deliver  one  to  the  Defendant,  the  other 
:irill  be  Aifficient  evidence  at  the  trial. 
J<^y.  Orchard^  M.  40  Geo,  3.      39 

2.  If  A.  agree  to  acknowledge  an  old 
warrant  of  attorney  given  by  him,  '^  fo 
as  to  enable  B.  to  enter  up  judgment 
thereon,"  judgment  may  be  entered 

Sunder  a  Judge's  order  without  an 
davit  of  the  fubfcribmg  witnefs. 
Laing  v.  Raine,  H.  40  Geo.  3.  85 
t.  A  bond  having  been  executed  by  A. 
and  attefted  by  one  witnefs,  was  car- 
ried into  an  adjoining  room  and  Aewn 
to  B.y  who  was  defir^  to  atteft  it  alfo, 
which  he  accordipgly  ^d  in  th^  pre- 


fence  of  A.:  Held  that  S.  was  ft  good 

witnefiito  prove  the  execution.  Parix 
v«  MearSi  Trin.  40  Geo.  3.     Page  217 

4.  A  c(^y  of  an  attorney's  bill,  toe  ori- 
ginal of  which  has  been  delivered  to 
file  Defendant,  may  be  admitted  b 
evidence  without  proof  oIl  notice  to 

5 reduce  the  originaL      Andttfon  t. 
lay 9  T.  40  Geo.  3.  237 

5.  And  is  conclufive  as  to  the  reafon- 
ablenefs  of  the  iienu^  id.  iL 

6.  If  a  bill  of  particulars  ftate  the  Plain- 
tiff's demand  to  be  for  goods  fold  and 
delivered  to  the  Defendant,  no  evi- 
dence can  be  received  of  goods  fold 
by  the  Defendant  as  agent  for  the 
Plamtiff.     Holland  v.  Hopkins^  T.  40 

Geo.  3-  .  H3 

^.  If  at  the  bottom  of  an  undamped 
drafl  (not  within  the  exception  of  the 
23  Geo.$.  c.  49,^14.)  there  be  an  ac- 
knowledgment of  the  drawee,  that  a 
third  perfon  paid  it  for  him,  that  sc* 
knowledgment  cannot  be  received  in 
evidence;  becaufe,  if  received,  itwoukl 
give  eiFe<^  to  the  drafl.  CafilemmL  ▼. 
Jlatf^  E.  41  Geo.  3.  385 

8.  Evidence  to  the  character  of  a  De- 
fendant is  not  admiOible  upon  the  trial 
of  an  iuforniation  in  tlie  Exchequer. 
The  Aitorneif  Generalv.  John  Bowman, 
Sittinfrs  at  IVeJfminftcr^  coram  Eyre, 
Ch.  B,  16  June  175^1.  532  imiotii, 

9.  If  a  Defendant  give  in  evidence  an 
anfwer  in  Chancery  of  the  Plaintiff,  it 
will  not  entitle  the  Plaintiff  to  avaii 
hinifelf  of  any  matters  contiiined  in  iuch 
anfwer  which  are  only  dated  as  hear- 
lay,  Semb.  Roe  d.  Pellatt  v.  Ferran, 
M.  42  Geo.  3.  542 

10.  No  parol  evidence  can  be  received 
to  explain  an  agreement  in  which  thtw 
is  no  latent  ambiguity.  (Sec  Agree 
tnenty  1,2.)  Coker  v,  Gu^,  ^£,42  GV0.3. 

11.  -4.  devifed  his  eftate  nt -Lujh  ill  in  tin 
county  of  fViits,  and  Hearne  and  Buck- 
land  in  the  county  oiKent^  ^^  to  his  Ion 

5  in  fee  ;'*  at  the  time  of  the  devife  A.  bad 
.  lands  in  the  pariih  of  Hcamef  and  alio 
in  the  feveral  parilhcs  of  C.  JF.  S.  R* 
and  S.9  all  which  he  purchafed  by  oos 
contradt  of  one  perfon,  and  uied  to  csB 
his  '*  Hearne  eftate/'  or  **  Hwnm^Btof 
eftate;"  the  eftate  at  LvMU  ia  WS^ 

mi 
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md  alfo  a  farm  called  Buckland  Farm 
in  Kenty  were  fold  before  the  teflator's 
death,  and  at  the  time  of  his  death  he 
had  no  eflate  in /jT^/,  except  that  which 
lay  in  the  pariihes  of  Heame,  C.  W.  S* 
R.  and  S..*  Q^,  Whether  the  above 
fa6ts  were  admiffible  in  ^evidence  to 
ihew  that  the  teftator  intended  to  pafs 
the  land  in  the  feveral  pari(he»  of  C.  W, 
S.  R.  and  S,  as  well  as  that  in  the 
pariili  of  Hearne?  Whitbread  v.  May^ 
M.  42  Geo,  3.  P(ig^  593 

EXCHEQUER  CHAMBER,CouRTor, 
See  Interest  of  Money,  i. 

EXCISE, 
See  Habeas  CorpuSi  i,  2. 

EXECUTION, 
iSetf  Attorney,  i. 

The  Court  will  not  difcharge  a  prifoner 
out  of  execution,  becaufe  the  judgment 
againil  him  is  not  docketted  and  en- 
tered upon  the  rolls  of  the  court. 
Pariente  v,  Cafile^  E.  40  Geo.  3.    163 

EXECUTOR  &  ADMINISTRATOR 
S9€  Costs,  6. 

Pleadings,  2,  3.  21. 

EXTORTION, 

See  Bond,  i,  2,  3. 

If  by  abufe  of  the  procefs  of  one  of  the 
courts  at  JV^min/hr,  a  (heriflTs  officer 
extort  a  promiflbry  note  from  a  fuitor, 
and  then  declare  upon  that  note  in 
another  of  the  courts  at  Wefiminficr^ 
the  latter  court  cannot  interfere  luni- 
marily  to  puniih  the  officer,  under  the 
32  Geo.  2.  c.  28.^  II.  Ex  parte  Evan 
Evans,  H.  40  Geo.  3.  88 


FALS'E  JUDGMENT, 
See  Pleading,  28,  29. 

FALSE  RETURN, 
See  Escape,  i. 

FILAZER, 
S€i  Bail,  8, 9. 


FINE. 
The  Court  refufed  to  amend  a  fine  paffed 
two  years  back,  by  altering  the  fur- 
names  of  the  Deforciants,  though  it 
was  fworn that  a  wrongname  had  oecn 
mferted  by  miftake.  Ex  parte  Moiky 
et  Ux.  T.  41  Geo.  3.  Page  455 

FISHERY, 
See  Sea-Shore.  i,  2,  3* 

FRANKING. 

A  Roman  Catholic  Peer  18  not  entitled 
to  frank.  Lord  Petre  v.  LordAuddamd^ 
E.  40  Geo.  3.  139 

FRAUD, 
See  Bankrupt,  3. 

Payment  of  XIo net  into  Court,4- 

FRAUDS,  STATUTE  o», 

1.  A  bill  of  parcels  in  which  the  vendor*! 
name  is  printed,  delivered  to  the  ven- 
dee at  the  time  of  an  order  given  for 
the  future  delivery  of  goods,  feems  to 
be  a  fufficient  memorandum  of  a  con*> 
trad  within  the  Statute  of  Frauds. 
Saunderfon  ViJachfon^  T.^oGeo.^*  2^8 

2.  At  all  events  a  fubfequent  letter,  wnt- 
ten  and  figned  by  the  vendor,  referriitf 
to  the  order,  may  be  conneded  with 
the  bill  of  parcels  fo  as  to  take  tiie  caie 
out  of  the  Statute,  id.  ib. 

FRAUDULENT  CONVEYANCE. 
The  goods  of  A.  being  taken  in  execu* 
tion  and  put  up  to  &le,  B.  became  the 

Surchafer,  and  took  a  bill  of  fide  of  the 
lerifF,  but  permitted  A.  to  continue  in 
pofFefHon ;  A.  then  executed  another 
bill  of  (ale  of  the  fame  goods  to  C.  a 
creditor,  under  which  me  latter  took 
poUeliion;  whereupon  A.  brought  an 
adion  againfl  C.  for  the  goods :  Held 
that  the  firil  bill  of  iaie  was  valid,  and 
that  A.  was  therefore  entitled  to  reco- 
ver. Kiddy.  Ravdinfon^Hnj^Geo^l-S^ 

FREIGHT, 

See  Pleadings,  16,  17. 

G 

GAOLER. 
Si€  Habeas  CoRrua,  i,  a. 
«  »  3 
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HABEAS  CORPUS. 

X.  Service  of  a  demand  of  a  cony  of  the 
commitment  on  the  turnkey  of  a  prifon, 
is  not  fufficient  to  fupport  an  ai^ion 
againfl  the  gaoler  for  the  penalty  in- 
curred by  nim  under  the  habeas  cor- 
pus aA  for  not  delivering  the  copy  to 
the  prifoner  within  due  time  after  de- 
mand made,  if  the  gaoler  himfelf  were 
in  the  prifon.  Huntley  v.  Lvfcomhcy 
M.  42  Geo.  3.  Page  530 

%*  Qu.  Whether  a  commitment  in  execu- 
tion for  a  penalty  on  conviction  before 
a  magiflrate  for  an  offence  againli  the 
exciie  laws  be  a  commitment  for  "  a 
criminal  matter,"  within  the  provifioiis 
of  the  habeas  corpus  a6t,  fo  as  to  en- 
title a  prifoner  to  an  adion  againli  the 
gaoler  for  not  delivering  a  copy  of  the 
commitment  within  a  certain  time  after 
demand  made?  id.  ib. 

HOPS, 
See  Bills  of  Exchange  and  Promis- 
sory Notes,  3. 
Tithes,  i,  2,  3. 

HORSE-RACE, 
S^^  Wager,  i. 

I 

ILLEGAL  CONTRACT, 

See  Arbitration,  3. 

Bills  of  Exchange  and  Promis- 
sory Notes,  3." 
Money  had  and  received,  2. 
Partners,  1,  2. 

IMPARLANCE, 
jSVtf  Practice,  12.  14. 

INCLOSURE  ACT. 

If  an  aA  of  parliament  for  inclofing  and 
allotting  the  common  and  wafte  lands 
of  a  parifli  through  which  a  navigable 
river  flows,  empower  Comnuinoners  to 
fet  out  fuch  public  and  private  roads 
and  waj'S  as  they  ihall  think  neceflary, 
and  dired  that  all  roads  and  ways  not 
fo  fet  out  ihall  be  deemed  part  of  the 
lands  to  be  sdlottcd,  an  ancient  towing 
path  on  the  bank  of  the  riveii  though 


not  fet  out  by  the  Connniilioners,  ftiD 
fubfiils,  for  It  is  not  within  their  jurif- 
didion.  Simj^/bnv.  Scales^  7I41  Geo^i. 

Page^^ 

INDEMNITY, 

See  Bond,  i. 

INDICTMENT, 
See  Pleading,  9. 

INFORMATION, 
See  Evidence,  8. 

INQUIRY,  WRIT  of. 
See  Bail-bond,  i. 
Practice,  15, 

INSURANCE, 

See  Partners,  i,  2. 
Pleading,  10. 

1 .  Policy  on  the  Ceres  **  at  and  from  Oporh 
to  Lynn,  with  liberty  to  touch  at  any 
ports  on  the  coaii  of  Portugal  to  join 
convoy,  particularly  .at  Lf/bon^  at  12 
guineas  per  cent,  to  return  fix  pounds 
ifjhejail  xvith  convoy Jrowi  the  coafi  of 
Portueal  and  arrive; '  the  Ceres  lailed 
from  Oporto  with  a  (loop  and  cutter  ap- 
pointed to  prote<5l  tlie  trade  of  that 
place  to  Li/hon,  from  whence  it  was  to 
proceed  with  the  Li/bon  trade  under  a 
larger  convoy  for  England;  in  the  way 
from  Oporto  io  L\/bon  the  fleet  was  dil- 
perfed  by  a  ftonn,  and  the  Cer«,  judg- 
ing for  the  bed,  run  for  Englandy  and 
arrived:  Held  that  the  aflured  was  en- 
titled to  a  return  of  premium.  Audirj 
\.  Duffl  H.  40  Geo.  3.  ii*i 

2.  So  where  the  words  were  "  if  (lie  de- 
part with  convoy  from  Portugal  and 
arrive.*'  Everard  v.  Hol/in^xcortk^  H. 
40  Geo.  3.  ilf.  in  ndi^- 

3.  If  A.  and  B.  declare  upon  a  policv  or 
infurance,  and  aver  that  the}'  were  in- 
terefted  until  and  at  the  timeof  theioils 
and  it  be  proved  that  C,  afler  the  po- 

,  licy effeded,butbefore  the  lofs,  became 
a  partner  with  A.  and  B.  in  the  goods 
iniured, ;  it  feems  that  the  vanance  ts 
not  fatal,  for  the  averment  of  intercft 
relates  to  the  time  of  making  the  po- 
licy. Perchard  v.  Whitmore,  Guildhall 
Sitting  ajier  Mich.  ijBOjCoramBuUerJ. 

155  «. 
4.  A  war* 
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4.  A  warranty  to  depart  with  convoy  is 
not  complied  with,  unlefs  failing  in- 
iirudions  be  obtained  before  the  fhip 
leaves  the  place  of  rendezvous,  if  by 
due  diligence  of  the  mafler  they  can 
be  obtained.  Anderfim  v.  Pilc/ier,  E, 
AoGeo.^.  Page  16^ 

5.  If  a  policy  be  efFe<fled  on  a  foreign 
built  ihip  Briti/h  owned  (which  not 
being  required  to  be  regillered  may 
fail  without  convoy),  it  is  not  incum- 
bent on  the  aliurcd  to  communicate  to 
the  underwriter,  at  the  time  of  making 
the  policy,  the  circumftancc  of  her  be- 
ing foreign  built.  Long  v.  Diiffl  T. 
40  Geo.  3.  209 

6.  In  a  declaration  on  a  policy  of  infur- 
ance,  the  Plaintiff  averred  that  Meflrs. 
//.,  at  thetimeofetfediing  the  policy, 
and  at  the  time  of  the  lofs,  were  inte- 
refted  in  the  cargo  which  was  the  fub- 
jed;of  theinfurance  **  to  a  large  amount, 
to  wit,  to  the  amount  of  all  the  money 
ever  infurcd  thereon:"  at  the  trial  it 
appeared,  that  previous  to  cfre<$ling  the 
policy  Meflrs.  H.  had  admitted  another 
mercantile  houfe  to  a  joint  concern  in 
the  cargo  infured:  Held  that  the  aver- 
ment was  fupported  by  the  evidence. 
Page  V.  Fry,  T,  40  Geo.  3.  240 

7.  In  an  a(5lion  on  a  policy  of  infurance, 
with  a  count  for  money  had  and  re- 
ceived, if  the  Defendant  pay  no  money 
into  court,  but  efiablifh  as  a  defence 
that  the  rifk  never  commenced,  the 
Plaintiff  is  entitled  to  a  verdiA  for  the 
premium,  though  no  demand  of  pre- 
mium was  made  by  his  counlcl  in  open- 
ing the  cafe.  Penfon  v,  Lce^  M .4 1  Geo.  3 . 

330 

8.  Infurance   on  goods  from  A.  to  B. 

"  until  theylhould  be  there  difcharged 
and  fafely  landed;"  on  their  arrival  at 
B,y  the  merchant  to  whom  the  goods 
belonged  employed  and  paid  a  public 
lighter  to  land  them,  and  the  goods 
being  damaged  in  the  lighter  without 
negligence,  the  underwriters  were  held 
liable  for  the  lofs.  Hurry  w.  The  Royal 
Exchange  AJfurance  Company ^  £.41 
Geo,  3.  430 

S.  P.  RucJcer  v.  London  AJfurance  Coin» 
panuf  GuildliaUy  8  Juno  17849  coram 
Bmer  J.  432  n. 


INTEREST  OF  MONEY, 
See  Money  had  and  received,  j, 
I.  If  judgment  for  the  Plaintiff  on  an  at- 
torney s  bill  be  affirmed  in  the  Exche- 
quer Chamber,  that  Court  will  not 
allow  intereft.  Walker  v.  Bayley  in 
Error y  T.  40  Geo.  j.  P<^e  219 

2.  In  a  contrad  for  the^.fale  of  goods  if 
any  particular  time  be  limited  for  pay- 
ment of  the  price,  the  vendor  is  entitled 
to  intereft  on  the  price  from  that  time. 
Mountford  v.  IVilleSy  M  41  Geo.  3. 337 

INTEREST  INSURABLE, 
See  Pleading,  10,  11. 

ISSUABLE  PLEA, 

See  Practice,  28. 


JUDGMENT, 
See  Bail-bond,  i. 
Execution,  i. 
Practice,  6.  26. 
Prisoner,  2.] 
Waste,  i,  2.* 

I.  If  the  judgment  of  CommiflSoncrs  of 
Appeal  in  certain  cafes  be  declared 
final  by  ftatute,  their  judgment  cannot 
be  queftioned  in  an  ai^ort  of  trefpaft. 
Tlie  Earl  of  Radnor  v.  Reeve^  K  41 
Geo.  3,  351 


LARCENY. 

If  a  fervant  being  folicited  to  become  an 
accomplice  in  robbing  his  mafter's 
houfe,  inform  his  mafter  thereof,  who 
thereupon  tells  him  to  carry  on  the 
bufineis,  and  conlents  to  his  opening  a 
door  leading  to  the  premifes,and  being 
with  the  robbers  during  the  robbery, 
and  aifo  marks  his  property  and  lays  it 
in  a  place  where  the  robbers  arc  ex*- 
peeked  to  come,  this  conduct  of  the 
mafter  will  not  amount  to  a  defence  in 
an  indictment  againft  the  robbers.  The 
King  V.  John  Eggington  and  others^ 
Trin.  41  Geo,  3.  50S 

LETTERS, 

See  Franking. 

•  8  4 
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LIBEL, 
See  Sf  Attno  aitd  settikg  aside  Pro- 

CBEDIMG8|  I« 

LICENCE, 
See  Wages,  x* 


LIEN, 


See  Costs,  a. 


LIMITATIONS,  Statutes  or, 

See  Time,  i. 
Usury,  i* 

/•fii.demifed  lands  to  the  redor  of  2>. 
for  40  years  at  a  certain  rent  in  the 
leafe,  the  re^r,  after  covenanting  for 
payment  of  the  rent,  further  granted 
to  /.  S.  the  tithe  of  oats  for  the  pariih 
of  Z>* ;  the  leafe  alfo  contained  a  pro- 
vifo  for  re-entry,  in  cafe  the  rent 
(hould  be  in  arrear,  or  /.  S*  his  heirs, 
te.  fhould  be  diflurbed  by  the  reiStor 
or  his  aiiigns  in  the  receipt  of  the 
tithe,  and.concluded  with  a  covenant 
on  the  part  of  /.  S.  that  the  redtor 
ihould  quietly  enjoy  the  lands  under 
the  corenants,  grants,  and  agreements 
contained  in  Uie  leafe.  After  the  ex- 
piration of  the  leafe,  the  redior  con- 
tinued to  hold  the  land,  but  withheld 
the  rent  for  more  than  20  years :  the 
heirs  of  /•  S.  at  the  fame  time  con- 
tinuing to  take  the  tithe  of  oats,  and 
Ibme  confufion  exifting  as  to  the  re- 
fpedive  rights  of  the  re6ior  and  the 
heirs  of/.  S.,  the  latter  being  portion- 
^  of  die  ti^es  of  the  pariih ;  Held  in 

?]e6hnent  by  the  reprefentatives  of 
•  S*  againfl  the  re<%or  that  the  pof- 
feffion  of  the  land  by  the  latter  were 
not  adverfe  lb  as  to  let  in  the  opera- 
tion of  the  ftatute  of  limitations.  Roc 
X  dim.   Pellatt  v.  Ferrars,  M.  42  G.3. 

Page  543 

LONDON, 
See  Baroh  ako  Feme,  i,  2,  3. 

LUNATIC, 

1.  If  a  perfon  againft  whom  a  commiffion 
of  lanaiTjf  haa  iffued  be  arrefted,  the 
Court  Of  CoBimon  Pleas  has  no  power 


to  difcharge  him  on  the  ground  dhai 
lunacy.    aUd  ▼.  Allan,  H.  41  G0O.  t« 

M^agt  362 

2.  Nor  wiU  the  Court  compel  iecurityfor 

cofts  in  error  on   the  ground  of  the 

Plaintiff  in    error    being  a  lunatic 

Sted  V.  AUaUy  E»  41  Geo.  3.  437 


M 

MALICIOUS  PROSECUTION, 
See  Action  on  ths  Cask,  i. 

MISJOINDER, 
See  Pleading,  21. 

MONEY, 

See  Plbading,  9. 

MONEY  had  and  RECEIVED. 

See  Bills  of  Exchange  and  Promis* 
soRY  Notes,  5. 

I.  i4.  with  a  view  to  accommodated,  lent 
him  a  bill  drawn  by  himfelf  upon  and 
accepted  by  C.  who  had  effe&s  of  his 
in  hig  hands ;  B^  indoried  it  to  />.,wbo 
indorfed  it  over;  the  day  before  the 
bill  became  due,  B.  paid  the  amount 
to  A.J  who  on  hearine  that  C.  had 
failed  gave  B.  a  check  ujr  the  amount 
of  the  bill,  and  fent  him  with  it  to  2>« 
to  enable  him  to  pay  the  bill  when  due ; 
four  days  after  tnat  time,  A.  leamine 
that  payment  had  not  been  demanded 
deiircd  D.  not  to  pay  the  bill,  as  no 
notice  of  nonpayment  had  been  gnren 
by  the  holder,  and  offered   to  indem- 
mfy  him  \  notwithilanding  this  D.  af- 
terwards paid  the  bill :  Meld  that  D. 
paid  the  money  in  his  own  wrong ;  and 
that  A4  was  entitled  to  recover  back 
the  money  paid  into  the  hands  of /7. 
by  jB.  in  an  adtion  for  money  had  and 
received.       Whitfield  v.   Savage^  M. 
41  Geo.  3.  ^  277 

z.  A.  in  confideration  of  200  guineas 
paid  by  B.  gave  a  bond  for  the  pay- 
ment of  an  annuity  to  the  latter  of  ico 
guineas,  until  the  hop  duty  fhould 
amount  to  a  certain  fum  ;  before  this 
event  had  taken  place  A*  brought  aa 
adion  to  recover  back  the  200I*  %XB.i 

Held 
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Held  that  the  aAion  was  maintmnable. 
Tappenden  v.  Randally  T.  41  Geo.  3. 

Page  ifii 

3«  In  an  a^ion  for  money  had  and  re- 
ceived nothing  but  the  netfum  received 
without  interefi  can  be  recovered,  id. 

ih. 

4«  A.  being  indebted  to  B.  in  700/.  ap- 
plied to  C  to  lend  him  that  fum,  who 
agreed  fo  to  do,  provided  A*,  would 
allow  him  to  deduc^t  therefrom  80/.  due 
from  B.  to  himfelf  upon  ilock  jobbing 
tranfadiions ;  accordmgly  C.  advanced 
620/.  and  A.  gave  him  a  promiilbry 
note  for  700/. ;  A*  then  paid  over  to 
h.  the  620/.  who  cave  him  a  difdiarge 
for  the  whole  700^. :  a  promiflbry  note 
for  700/.  given  by  A.  being  paid  when 
due,  B.  brought  an  adion  againft  C« 
to  recover  8o£  as  money  had  and  re- 
ceived by  C.  to  his  ufe :  Held  that  B. 
could  not  maintain  the  action,  but  that 
it  mufl  be  brought  by  A.  if  by  any  one. 
Scholey  v.  Daniel^  M.  42  Geo.  3.    540 

MORTGAGE. 

I  •  The  truflees  under  a  turnpike  aA  hav- 
ing demifed  to  one  of  feveral  mort- 
gagees, fuch  proportion  of  the  tolls 
armng  from  the  road  and  of  the  toll* 
houfes  and  toll-gates  for  col]e<5ling  the 
fame,  as  the  ium  advanced  by  him 
bore  .to  the  whole  fum  raifed  on  the 
credit  of  the  tolls,  the  mortgagee 
brought  eje<%ment  for  the  toll-homes 
and  toU-gpUes  in  order  to  repay  him- 
felf the  interefi  due:  Held  that  he 
might  well  maintain  his  action,  not- 
wiUifianding  a  daufe  in  the  aA  Uiat 
all  the  mortsa^ees  fhould  be  creditors 
upon  the  to&  m  equal  degree.  Doe^  d. 
Banh  v. Booths  T.  40 Geo.$.         219 

N 

NAVIGABLE  RIVERS, 
See  Inclosxmbnt. 

NON.RESIDENCE, 
See  Vaeiavcs,  a. 

NONSUIT, 

JODOIIXXT  At  IV  GASl  QW. 


NUL  TIEL  RECORD, 
See  Practice,  20. 


O 

OBLIGATION, 


See  Bond. 


OFFICER, 

See  Bills  of  Exchange  and  Fromis* 
soRY  Notes,  4. 
Extortion,  i. 

1.  If  an  officer  feize  goods  in  obedience 
to  the  warrant  of  a  magiilrate,  whether 
that  warrant  be  legal  or  not,  he  cannot 
be  fued  without  a  previous  demand  of  a 
copy  and  perufal  of  the  warrant,  accord- 
ing to  the  24  Geo.  2.  c.  44*  Price  v, 
Meffenger,  E.  40  Geo.3.        Page  158 

2.  If  the  warrant  be  to  feize  *'  flolen 
goods,"  and  he  feize  goods  which  turn 
out  not  to  have  been  ilolen,  he  is  ftill 
within  the  protedion  of  the  24  Geo*  2. 
0.44.  tV.  ib. 

OYER. 

Oyer  may  be  prayed  at  any  time  before 
the  expiration  of  24  hours  after  de- 
mand of  a  plea,  though  the  rule  to 
plead  be  out.  Sparkes  v.  Simjjbn^  H. 
41  Geo.  3,  379 

P 

PAPISTS, 
See  Franking,  i. 

PARLIAMENT, 
iS^  Franking,  i. 

PARTNERS, 

See  ArFiDAviT  to  hold  to  bail^  8. 
Arbitration,  i,  2. 
Pleading,  7. 

I.  Money  paid  by  one  of  two  partners 
for  the  other,  oa  account  of  lofles  in- 
curred by  them  on  partnerfliip  infur- 
ances,  cannot  h*a  recovered  in  an  n£tion 
brought  by  him  againft  the  other 
partner.  Aubertr.MaKejH./^iOeo.i. 

2«  And 
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2.  Andiftliia  with  other  caufesofdiT- 
pute  between  the  two  be  referred  to 
an  arbitrator  who  awards  a  Aim  due 
from  one  to  the  other  for  money  fo 
paid,  the  Court  will  fet  afide  that  part 
of  the  award,  id.  ib. 

PAYMENT, 
See  Bankrupt,  3,  4. 

Money  had  and  received,  i. 

1.  Affiirapfit  for  jgoods  fohl  and  deli- 
vered.    Plaintiir  proved  that  having 
fold  eoods  to  the  Defendant  he  re- 
€!eivea  from  him  a  check  upon  J,  S. 
R  banker,    dired;ing    the  latter,  two 
months  afler  date,  to  pay  to  the  Plain- 
tiff a  bill  at  two  months  for  the  amount 
of  the  goods,  which  check  was  indorfed 
by  the  Plaintiff,  and  paid  by  him  into 
the  banking-houfe  of «/.  5.,  who  entered 
itfiiort  in  the  Plaintiff's  account;  that 
the  Plaintiff  and  Defendant  both  kept 
accounts  with  J.  S.,  and  that  the  ge- 
neral courfe  of  bufinefs  between  J,  S. 
and  mofi  of  his  cuilomers  was  to  fettle 
accounts  on  certain   quarterlv  days; 
when  he  advanced  bills  for  his  cuf- 
tomers  or  received  bills  from  them  he 
entered  the  whole  amount  in  his  books 
as  bills,  but  on  the  quarterly  days  he 
debited  his  cuitomers  with  the  whole 
amount  of  bilb  advanced  to  or  for  them, 
crediting  them  at  the  fame  time  for 
jntereft  ironi  fuch  day  to  the  day  wlien 
the  bills  would  become  due  ;  aiid  cre- 
dited   his   cudomers    for    the  whole 
amount  of  bills  paid  in  by  them,  debit- 
ing them  lor  the  intereftinlike  manner; 
and  when  a  checkwaspaidinforabill,to 
be  drawn  at  a  future  day,  he  calculated 
and  allowed  intereft  on  the  next  quar- 
terly day  to  the  time  when  fuch  bill,  if 
drawn,  would  become  payable;  that 
the  account  between  the  Plaintiff  and 
J.  S.  had  been  fettled  only  fix  times 
between  Ma^  1788  and  March  1793, 
but  that  each  of  thofe  fettlements  took 
place  on  a  quarterly  day  ;  that  on  the 
1 8th  of  March.  1793,  *^-  '^-  became 
bankrupt,  a  quarterly  day  having  in- 
tervened between  the  payment  of  the 
check  into  the  houfe  o^J,  S.  and  his 
bankruptcy,  upoD  which  lafl  quarterly 


day  no  fettlement  of  accoonts  bet 

the  Plaintiff  and  «/.  5.  took  plac^ 

was  the  amount  of  the  check  ever 

ried  out  as  caih,  in  any  calculatio 

intereft  made   thereon,  till  after 

bankruptcy ;   and  when  the  check 

.  paid  hito  the  banking-houfe  of . 

there  was  a  balance  of  51/.  111.  ii 

vour  of  the  Plauitifi;  which  waso 

overdrawn  before  the  bankruplc 

</•  6'm  without  any  other  addtttoi 

the  credit  fide  of  the  Phiintiff's  aco 

than  the  check  in  queilioD :  Held 

the  check  in  queltion  did  not,  ui 

all   the  circumiliuices    of  the  < 

amount  to  a  pa3mient  for  the  good 

the  Defendant.     JBrotcn  v,  Kewlei 

Error y  M.  42  Geo.  3.  Ptge 

2.  The  Defendant  offered  to  pro?e  ( 

on  the  lail  mentioned  quarterly di^ 

account  between  himfelf  and  J.S.^ 

fettled,  at  which  time  he  was  debi 

for  the  whole  amount  of  the  check,! 

credited  for  interefl  thereon  from  1 

day  of  fettlementto  the  dav  when  I 

bill  mentioned  in  the  checK,  if  dm 

would  have  become  due :  Held  thstd 

evidence  was  not  acimiffibie,  uL 

PAYMENT  OF   MONEY  ixto 
COURT, 

See  Costs,  4, 

1.  In  aflumpfit  againft  a  carrier  for  pix 
fpoiled,  the  Defendant  was  not  alkm 
to  pay  the  invoice  price  into  Cou: 
Fail  V.  Pickfordy  T.  40  Geo.  3.       15 

2.  If  a  Plaintiff  by  his  bill  of  particnfa: 
confine  his  denmnd  to  one  count  of^ 
declaration,  and  Defendant  pay  loox 
into  Court  generally,  the  Plaint^  i 
not  at  liberty  to  apply  the  money  i 
paid  in  to  any  of  thofe  counts  c 
which  he  is  precluded  from  giving  ev 
dence  by  his  bill  of  particulars,  //o 
land  V.  Hopkinsy  T.  40  Geo.$.       u 

3.  The  Court  will  not  order  money  pi 
into  Court  by  the  Defendant  tiiroug 
a  miflake  to  be  reilored  to  his 
Vaughan  v.  Bamesy  JB.  41  6V0.3.  39 

4.  Though  perhaps  in  cale  of  f>au^  the 
would,  id.  li 

5.  Where    money    is  paid    into  Cww 
generally  upon  a  dedaratioD  in  cod 

tract 
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tradl,  it  is  an  admii&on  of  the  exig- 
ence of  a  contrail  in  every  tran&6iion 
which  is  capable  of  being  converted 
into  a  contract  by  the  auent  of  the 
parties.  Bennett  v.  Francis,  M. 
42  Geo.  3.  P^g^  550 

6*  Therefore  where  a  Defendant  who  had 
pofTefled  himfelf  of  goods  belonging  to 
the  Plaintiff,  and  had  fold  part  and 
kept  tlic  reddue  in  fpecie,  paid  money 
into  Court  generally,  upon  a  declara- 
tion containing  a  count  for  goods  fold 
and  delivered,  it  was  held  that  he  had 
thereby  admitted  the  tranfacStion  to 
have  been  converted  into  a  contract, 
and  that  the  Plaintiff  was  entitled  '  to 
recover  the  value  of  all  the  goods,  under 
the  count  for  goods  fold  and  delivered, 
id»  lb. 


PEER, 


See  Franking. 


PENAL  ACTION, 


See  Time. 


PENALTY. 


By  articles  of  agreement  between  the 
Plaintiff  and  Defendant,  it  was  agreed 
on  the  part  of  the  former  that  he 
iiiould  puy  the  latter  fo  muchp^r  week 
to  perform  at  his  theatres,  with  her 
travelling  expences  of  removing  from 
one  theatre  to  another,  except  extra 
baggage  ;  and  on  the  part  of  the  De- 
fendant, that  ihe  ihould  perform  at  the 
theatre  fuch  things  as  ihe  ihould  be 
required  by  the  Plaintiff,  and  attend 
at  the  theatre  beyond  the  ufual  hours 
on  any  emergency  and  at  rehearfals, 
or  be  fubje<^  to  fuch  fines  as  are 
eilabliihed  at  the  theatres,  and  be  at 
the  theatre  half  an  hour  before  the 
performances  begin,  and  abide  by  the 
regulations  of  the  theatres,  and  pay 
all  fines ;  and  it  was  agreed  by  both 
parties,  that ''  either  of  them  neded- 
mg  to  perform  that  agreement  ihould 
pay  to  the  other  200/i."  Afliimpiit 
upon  this  agreement,  ilatine  feveral 
breaches  and  concluding  to  Uie  Plain- 
tiff damage  of  200^;  Held  that  the 


fum  mentioned  in  the  agreement  was 
in  the  nature  of  a  penalty  and  not  of 
liquidated  damages,  ^teyy.Weldon, 
i/.  41  Geo.  3.  P<ig€  346 

PLEADING, 

See  Abatement. 

Aid  Prayer,  i,  2. 
Baron  and  feme,  i,  2,  3. 
Bills  of  exchange,  2.  6. 
Damages,  i. 
Estoppel. 
Insurance,  6. 
Practice,  i.  10.  20.28. 
Trespass,  i. 
Variance,  1,2. 

1.  Bail  cannot jplcad  the  bankruptcy  and 
certificate  of^tlie  principal  in  tneir  own 
difcharge.  Donell^  v.  Dunn^^  H. 
40  Geo,  7,  A$ 

2.  A.  declared  againft  B.  and  his  wi^, 
adminiilratrix  of  C.  deoeafed,  '^  for 
that  whereas  C.  died  inteflate,  poflfefled 
of  South  Sea  flock  which  ihe  held  in 
trufl  for  A.  and  upon  which  certain 
dividends  were  due,  in  confideration 
that  ^.  at  hia  own  expence  would  pro- 
cure adminiilration  to  be  grantea  to 
tlie  wife  of  B.  as  next  of  kin  to  C  and 
would  fumiih  evidence  to  enable  B. 
and  his  wife  to  receive  the  dividends ; 
B.  and  his  wife,  as  fuch  adminiilratrix, 
promifed  to  pay  over  to  A.  the  amount 
of  the  dividends  when  received :"  Held 
that  the  confideration  ilated  was  in- 
fuflScient  to  fupport  the  promife. 
Parker  v.  BayUs  et  ux.  //•  40  Geo,  3. 

73 

3.  It  was  alfo  held,  that  as  the  dividends 

never  made  part  of  the  inteilate's 
eilate,  the  adion  againil  B.  and  his 
wife  as  adminifiraiiix  could  not  be 
raamtained,  id.   .  ib* 

4.  Declaration  by  a  iailor  for  wages 
earned  <'  during  a  certain  voyage,  to 
wit,  a  certain  voyage  from  the  port  of 
Lfmdon  to  the  coail  of  Africa,  and 
from  thence  to  the  We/i  Indies.*  At 
the  trial  it  appeared  from  the  articles^ 
that  the  voyage  was  '^  from  the  port 
o^  London  upon  an  intended  voyage 
to  the  coail  of  Africa  for  ilavcs,  from 

thoice  to  the  W^  Indies  to  America^ 

and 
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and  afterwards  to  London  in  Great 
Britdirty,  or  to  her  delivering  port  in 
Europe  .-**  Held  that  the  variance  be- 
tween the  defcription  of  the  voyage  in 
the  declaration,  and  that  in  the  articles 
was  fatal,  though  the  captain  put  an 
end  to  the  voyage  in  the  fV^  Indies, 
and  difchargcd  the  crew  there.  White 
V.  Wil/biif  H.  40  Geo,  3.  Page  1 1 6 

5.  And  though  the  defcription  of  the 
voyage  in  the  declaration  was  under  a 

Jcuicety  id.  ib. 

6.  For  it  is  not  fuificientto  ftatc  **a  certain 
voyage/'  as  the  coniidcration  of  the 
wages,  without  fpecifying  what  that 
voyage  is,  id.  120 

7.  Aflumpfit  by  A.  B.  and  C.againfiZ). 
as  one  of  the  indorfers  of  a  promiifbry 
note,  drawn  by  E.  in  favour  of  C  Z). 
and  (himfelf)  E.y  then  in  partnerihip, 
and  by  them  indorfed  to  A.  B.  and  C. 
Plea  in  bar  that  C.  one  of  the  plainti£& 
is  liable  as  an  indorfer  together  with  Z). 
and  held  good  on  fpecial  demurrer. 
Mainxaaring  v.  Newmany  H.  40  Geo.  3. 

120 
S.  Aflumpfitby  fcveralas  executors ;  plea 
in  bar 'that  the  promifes  were  made  by 
the  Defendant,  together  with  one  of  the 
Plaintiffs,  and  held  good  on  demurrer. 
Moffat  and  others  v.  Van  Millingeny 
E,  27  Geo.jL.  B.  /?.  1 24  in  notis 

9.  In  an  indi<$menton  the  15  Gee.2.  c.28. 
^3.  it  is  not  nficeffary  to  aver  tliat  the 

Defendant  is  a  common  utterer  of  falfc 
money.  Rex  v.  Smith,  E.  40  Geo.  3 .  127 

10.  Declaration  on  a  policy  on  (hip  and 
goods  at  and  from  London  to  Amfter^ 
damy  **  beginning  the  faid  adventure 
on  the  faia  goocb  from  the  loading 
thereof  on  board  the  faid  (hip ;"  in  the 
policy  there  was  a  memorandum  where- 
by the  fidd  infurance  was  declared  to 
be  on  15  hogiheads  of  tobacco,  marked 
B.  No.  51.  and  65.:  fpecial  demurrer, 

^  iirflbecaufe  the  goods  were  not  averred 
to  have  been  put  on  board  at  London; 
fecondly,  becaufe  the  goods  were  not 
alleged  to  have  been  marked  or  num- 
bered as  in  the  memorandum  but  only 
thus,  "15  hogiheads  the  goods,  &c. 
in  the  faid  policy  mentioned  ;**  thirdly, 
becaufe  the  PlamtiiF  was  ftated  to  have 
beenintereileduntilandatthetimeofthe 
lo(s,withoutihewing  that  he  was  intereft- 


ed  at  the  time  of  the  policy  being  madep 
fourthly,  becaufe  no  venue  was  laid 
to  the  allegation  o^  lofs  on  the  high 
feas :  Semi,  that  the  declaration  was 
bad.  De  Symonds  t.  Shedden^  E* 
4oGeo.3.  Page  155 

f  1 .  1£  A.  and  B.  declare  upon  a  policy  df 
infurance,  and  aver  that  they  were  ia- 
tercfled  until  and  at  the  time  of  theloi^ 
and  it  be  proved  that  C,  after  tlie 
policy  effeAed  but  before  the  lols,  be* 
came  a  partner  with  A.  and  B.  in  the 
goods  infured ;  it  feems  that  the  vi- 
riance  is  not  fatal,  for  the  averment 
of  interefl  relates  to  the  time  of  mak- 
ing the  policy.  Perchard  v,  JFW- 
morcy  Guildhall  Sittings  qfier  Mich. 
1 786,  coram  BuUer  •/.  i «  ». 

12.  The  Plamtiff*  in  replevin  pleaded  m 
bar  to.an  avowry  for  damage  feafimce 
that  the  locus  in  quo,  from  time  where- 

'  of  Ac.  ought  to  be  open  and  common 
«  on  or  before  the  15th  of  Odober, 
when  the  com  was  cut  and  carried,  and 
from  thence  for  a  long  time,  to  wit,  for 
three  hours  and  upwards/'  that  the 
Plaintiff"  when  &c.  put  in  his  cattle 
"  the  fame  time  being  when  the  iaid 
field  was  and  ought  to  be  open  and 
common  as  qfore/aid  .'*'  Held  that  the 
plea  was  bad  for  uncertainty,  eren 
after  verdid,  the  right  of  common  being 
too  generally  delcribed  both  in  fts 
commencement  and  concluiion.  Ds 
Co/la  V.  darkey  T.  40  Geo.  3 .  257 

13.  A  declaration  ftated  that  in  confide- 
ration  that  the  Plaintiff  had  fold  to  the 
Defendant  a  certain  kor/e  of  the  Plain- 
tiff at  and  for  a  certain  qtutntity  ofm- 
tain  oily  to  be  delivered  within  a  c^m 
iimey  which  had  elapfed  before  die 
commencement  of  the  fuit,  the  De- 
fendant promifed  to  deliver  the  iaid  dl 
accordingly :  Held  well  enough  after 
verdia.  Ward  v.  Harris,  T.  40  Gw-J. 

26$ 

14.  In  a  declaration  for  flander  the  Plain- 
tiff ftated  that  he  was  a  jobber  or 
dealer  in  the  funds,  and  as  fuch  jobber 
or  dealer  had  been  accuftomed  lawfully 
to  contrad,  and  had  from  time  to  time 
lawfully  contraded,  Sec ;  that  the  De- 
fendant iaid  of  him  as  fuch  jobber  or 
dealer,  **  he  is  aflame  duck/  meaning 

14  that 
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that  he  had  not  fulfilled  his  contracts 
in  refpecfl  of  the  faid  flocks  or  funds,  in 
•confequence  of  which  divers  perfons 
refufed  to  fulfil  their  contrads  with 
him  ( fpecifying  the  contracts,^  and  he 
was  prevented  from  fulfilling  his  con- 
trads  with  other  perfons :  Held  that 
it  did  not  fuificiently  appear  either  that 
the  words  were  fpoken  of  lawful  con- 
tra<fts,  or  that  the  Plaintiff  was  a  law- 
ful jobber  or  dealer  in  the  funds;  and 
that  the  declaration  was  therefore  bad. 
Morris   v.   Langdalcy    M,  41  Geo.  3. 

Pa^e  284 

15.  Qm.  Whether,  under  fuch  circum- 
llanccs  it  can  be  flated  as  fpecial  da- 
mage, that  divers  perfons  refufed  to 
fulm  their  contrads  with  the  Pliuntiff, 
fince  he  rait^ht  recover  a  compenfation 
by  adion  ii  the  contrads  were  lawful  ? 
id,  ^  ib. 

1 6.  Declaration  that  ''  in  confideration 
that  the  Plaintiff  had  taken  the  De- 
fendant's goods  on  board  his  fhip  to  be 
carried  to  A,f  the  Defendant  promifed 
to  pay  the  money  due  for  freight  and 
carriage  of  the  fame  on  the  delivery  of 
the  bill  of  lading ;  that  the  bill  of  lading 
was  delivered,  by  reafon  whereof  the 
Defendant  became  liable  to  pay  a  large 
fum,  to  wit,  20/.  for  freight  and  car- 
riage of  the  faid  goods  :'*  Held  bad  on 
demurrer,  becaule  it  did  not  appear 
that  any  thing  became  due  ibr  freight 
on  tlie  delivery  of  the  bill  of  lading. 
Blakey  v.  Dixon,  M.  41  Geo:^,      321 

t7.  Qu.  Whether  in  alleging  the  promife 
to  pay  in  the  above  cade,  tlie  rlaintiff 
fhould  not  have  flated  the  fpecific  fum, 
or  have  faid,  ^q  much  as  fhould  be 
reafonably  due  ?  id.  id, 

l8.  In  an  avowry  Defendant  averred  that 
all  thofe  whole  eilate  he  now  has  &c. 
Jrom  time  txHiereof  Sfc.  have  been  ac- 
cuflomed  to  have,  and  of  right  during 
all  the  time  af ore/aid  ought  to  have  had, 
and  flill  of  right  ought  to  have  common 
of  paflurc  in  the  locus  in  quo  :  Held 
baa,  and  that  it  did  not  amount  to  an 
averment  of  right  of  common  at  all 
times  of  the  year.  Hawkins  v.  Ecclesy 
H.j^iGeo,^.  ZS9 

19.  If  a  Defendant  in  replevin  plead  by 
way  of  juflification  of  the  taking,  that 


he  was  pqff^ffhd  of  m  me&iiage  with 
common  appurtenant,  and  tnat  the 
Plaintiff's  cattle  were  damage  feafant, 
on  the  common,  and  conclude  in  bar 
without  praying  a  return,  it  fecms  that 
fuch  a  plea  is  bad.  Poge  359 

20.  Where  three  parifh  churches  have 
been  united  by  22  Car. 2.  c.  ii.  the 
benefice  may  be  defcribed  in  pleading 
as  one  redory.  WUJbnyq.i.v.Van 
MUderty  £.41  Geo.  3.  394 

2 1 .  The  three  firfl  counts  of  a  decIaratioA 
in  affumpfit  againil  executors  flated 
promifes  made  by  the  teflator,  the 
fourth  was  for  money  had  and  received 
by  the  Defendants  ^'  as  fuch  executors 
as  aforefald,"  flating  a  promife  to  pay 
by  them  ^'  executors  as  aforefaid,"  and 
the  lafl  was  upon  a  count  flated  by  the 
Defendants  *'  executors  as  aforeJaid,** 
and  flating  the  promiie  to  pay  in  the 
fame  manner :  Held  bad  upon  gen^*ai 
demurrer.  Brigden  v.  ParkeSy  JB.41 
Geo.  3.  424 

2  2 .  Trelpafs  for  afTauIt  and  falfe  imprifon- 
ment  may  be  laid,  dive^  diebus  et 
vicilfus.  Burgefs  v.  FreclovCy  E.  41  G.3. 

425 

23.  Affumpfit  on  a  note  payable  by  in- 

flalments,  plea  in  bar  as  to  the  faid 
feveral  caules  of  adion,  except  the  laft 
indalment,  that  ^'  the  faid  feveral 
caufes  of  ad  ion  did  not,  nor  did  any  of 
them  accrue  within  fix  years :"  Held 
on  fpecial  demurrer,  that  though  fome 
of  the  iuilalments  might  be  barred  and 
the  others  not,  yet  that  the  introdudion 
to  the  plea  and  the  body  of  it  were  in- 
conlillent.  Grat^  v.  Pindar^  E.  41  G.3. 

427 

24.  Plaintiff  declared  a^ainfl  Defendant 
as  acceptor  of  a  bill  of  exchange,  pay- 
able to  certain  perfons  ufing  the  firm 
of  Meffrs.  AT* jBrfliV,  fVatfbn,  and€o. ; 
Defendant  pleaded  that  the  faid  Mef&s. 
M^Brair,  Waf/bn,  and  Co.  had  ac- 
cepted fatisfaction ;  Plaintiff  replied 
that  the  laid  Peribns  lb  as  aforeiaid 
ufing  the  firm  of  Meflrs.  M^Brair  and 
Co,  (leaving  out  the  name  of  Watfon) 
did  not  accq}t  fatisfadion,  and  con- 
cluded to  the  country.  Semh.  that  thia 
variaAca  could  only  be  t^n  advantage 

•r 
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of  on  i^>ecial   demurrer.    Bell  v.  Da 
Cofta^  E.  41  Geo.  3.  Poge  446 

25.  Replevin  of  cattle  taken  in  A,  The 
Defendant  avowed  the  takhig  in  A., 
wider  a  deraifc  of  certain  premifes  of 
'which  B,  was  parcel,  and  becaufe  the 
cattle  were  damage  feafant  in  B,  he 
took  them  and  drove  them  through  A, 
in  his  way  to  the  pound  ;  and  upon 
general  demurrer  the  avowry  was  held 
to  be  well  pleaded.  Abercrombie  \. 
Parihurfiy  r.41  Geo.$.  480 

s6.  In  an  a<^ion  againft  the  fheriff  for  an 
,  efcape  on  mefne  procefs,  it  is  fufficient 
to  aver  that  the  iheriff  had  not  the  body 
at  the  return  of  the  writ,  without  nega- 
tiving the  appearance  of  the  party  or 
his  putting  in  bail.  Stovin  v.  Perrin, 
3f.  426^0.3.  561 

27.  If  the  writ  iflue  from  C  B.  and  the 
declaration  for  an  efcape  aver  that  the 
Defendant  had  not  the  body  <'  before 
our  fiiid  Lord  the  King"  on  the  return 
day^  it  is  bad  on  fpccial  demurrer, 
id.  ih. 

28.  If  a  Demandant  in  a  writ  of  right 
count  upon  the  feifin  of  his  anceftor 
**  in  dominio  Juo  ut  de  Jeodo"  omit- 
ting "  et  dejurcy"  it  fcems  to  be  bad. 
Slade  et  I7x.  v.  Dovdand  in  falfejudg" 
ment.  M.  ^2  Geo.^.    ^  570 

29.  If  the  Demandant  in  deducing  his 
title  through  a  female  defcribe  her  as 
**  fifter  and  heir  of  J,  S.'*  and  it  appear 
upon  the  face  of  the  count  that  J,  S, 
left  a  fon  who  fiirvived  his  aunt,  it  is 
fatal ;  although  it  alfo  appear  that  upon 
failure  of  iflue  of  the  fon,  the  iffue  of 
the  iifler  of  J.  S.  became  his  heir, 
id.  ib. 

POLICY, 
See  Insuravce. 

POST-OFHCE, 
See  FRAMKiNa. 

POWER, 
&e  Authority. 

PRACTICE, 
See  Affidavit  to  ilou  to  BAt&» 


See  Amendmekt* 
'Attorney, 
Bail. 
Costs. 
Escape,  z. 

Interest  of  Money,  i. 
LuNATia  I, 
Oyer. 

Payment  of  Money  into  Coum# 
Prisoner. 
Process,  2. 
Staying  and  setting  aside  Pko- 

ceedings. 
Venue. 
Warrant  of  Attorney. 

1 .  The  Court  will  allow  nan  e/iJaStum  vA 
ufurv  to  be  pleaded  together  to  debt  od 
bond.    Lechmerev.  Jttce,  M.  ^Gto^i* 

Page  12 

2.  Copy  of  a  writ  againil  William  Amf 
ta^e;  notice  to  appear  **  Catherine 
JVaUer  you  are  ferved,  &c. ;"  miMe 
held  fatal.  Janes  v.  Armytagey  M* 
40  Geo.  3.  3S 

3.  If  bail  be  brought  up  on  the  fame  day 
on  which  an  attachment  has  been  ob- 
tained a^nft  the  flieriff,  the  Court 
will  permit  them  to  juilify,  andfetrfde 
the  attachment  on  payment  of  cofts. 
Turner  y.  Brijlawy  M,  40  Geo.  3.    il 

4.  In  C.  B.  notice  of  declaration  is  not 
neceflary  in  bailable  adiions.  Holen  v. 
BarguSy  M.  40  Geo.  x .  42 

5.  If  two  attomies'  clerks  be  put  mas 
bail,  the  Plaintiff  may  treat  fuch  baflas 
a  nullity,  and  take  an  affignroent  of 
the  bail*  bond,  Wallace  v.  Arraafimthy 
iVf.  40  Creo.  3-  45 

6.  If  a  Plaintiff,  after  entering  up  judg- 
ment for  himfclf  upon  two  counts, 
difcover  an  error  in  one  of  them,  he 
may  wave  his  judgment  on  that  count, 
and  enter  it  for  the  Defendant.  Smcer 
V.  Tea/dale.  M.  40  Geo.  3,  ih. 

7.  Service  of  a  declaration  m  ejedment  on 
the  wife  of  the  tenant  in  pofleffion  Is 
fufficient.  Doe  ex  dem.  Baddam  v, 
Boe,  M.  40  Geo.  3 .  et 

8.  The  Court  of  C.  B.  will  refer  a  bill  of 
exchange  to  the  Prothonotary,  to  coo* 
pute  prmcipal,  intereft,  exchange^  re* 
exchange  and  cofts.      Goldfmd  and 

atkea 
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others  T.  Taite  and  another^  M.^oG.^. 

Pkite  55 

9.  But  not  to  compute  charges  and  ex- 
peaces.  i6. 

10.  The  Court  will  not  allow  non-affUmp' 
Jit  and  alien  enemy  to  be  pleaded  to- 
gether.     Thifat  V.  Youngy  if.  40  G.  3. 

XI.  Affidavit  of  fervice  of  a  declaration 
in  ejectment  made  by  a  perfon  whofaw 
the  declaration  forced,  and  hoard  it 
explained  to  the  tenant  in  poileiiion,  is 
fuHicient  to  entitle  the  PlaintiiF  to  judg- 
ment againft  the  calual  ejeC\or.  Good^ 
title  ex  dem.  Wanklin  v.  Badiitic, 
//.  400^0.3.  120 

12.  The  Defendant  being  arreiled  on  a 
writ  returnable  the  lall  return  of  Mi' 
chaelmas  Term,  put  in  bail  on  the  luil 
day  of  that  term,  who  juflified  onthe 
firft  day  of  Hilary  term ;  a  declaration 
was  delivered  on  tlie  third  day  of  Hilary 
term,  and  in  the  fame  term  judgment 
was  ligned  for  want  of  a  plea :  Held 
regular,  the  Defendant  not  being  en- 
titled to  an  imparlance.  Bauej/  v. 
Hantler,  H,  40  Geo.  3 ,  126 

13.  The  allowance  of  a  writ  of  error  may 
be  ferved  before  the  Plaintiff  is  entitled 
to  lign  final  judgment.  Payne  v. 
Whateyy  E.  40  Geo.  3 .  137 

14.  If  the  writ  by  which  a  replevin  is  re- 
moved be  returnable  on  the  firll  return 
of  the  term,  and  the  Plaintiff  do  not 
declare  within  four  days  before  the  end 
of  that  term,  the  Defendant  is  intitled 
to  an  imparlance,  though  he  has  not 
appeared  within  the  term.  Thomfjbn 
V.  Jordan^  E.  40  Geo. 3.  137 

15.  If  iflue  be  joined  on  one  of  three 
pleas,  and  judgment  be  entered  by 
default  upon  the  two  others,  the  Plain- 
tiff cannot  execute  a  writ  of  inauiry  on 
thofe  pleas  on  which  he  has  judgment, 
but  mud  award  jury  procefs  tarn  ad 
triandum  quam  ad  inquirendum.  Dicker 
V.  Adams,  E,  40  Geo.  3 .  163 

16.  When  the  Plaintiff  enters  an  appear- 
ance for  the  Defendant  under  the 
flatute,  judgment  may  befigned  with- 
out any  demand  of  a  plea.  North  v. 
Lambert f  T.  40  Geo.  3.  218 

17.  A  capias  ad  refpondeMdmm  againft 
bail  was  tefted  of  a  day,  prior  to  the 


return  of  the  Off.  ^/^.  asainft  the  prhw 
cipal,  but  was  not  in  tad  lucd  out  till 
afterwards :  Held  n^ular^  i*inrro  v, 
Wright.  T.  40  Gfo.  3 .  Page  j  ^  y 

18.  If  a  Defendant  be  hidden  to  bail  un- 
der a  Judge's  order,  a  nmtorial  tWl 
beinfr  concealed  from  the  Judge  which 
wouid  probably  have  inductnl  him  to 
refufe  the  order:  the  Court  will  on 
application  difchargc  the  Defendant, 
even  though  there  was  a  iVifBcicnt  ^« 
davit  of  debt,  independent  of  the  or* 
der.  Davies  v.  Chipj)eHdatef  M.^J  Q*  )• 

«8a 

19.  But  they  will  not  difcharffc  him  flroui 
a  detainer  lodged  againft  him  by  a 
third  perfon  while  in  cuftody  under  tho 
Judge's  order.  ti. 

20.  To  a  replication  of  nwl  tid  record  and 
day  given,  if  the  Defendant  damuri 
the  Plaintiff  need  not  join  in  dvmur* 
rer,  but  if  the  record  is  not  produced 
may  fign  judgment.     Tipping  v.  John* 

jo7ij  M.  41  Geo.  3.  30a 

21.  If  the  Defendant's  attorney  admit  in 
effcd,  though  not  in  terms,  that  a 
writ  of  error  iiied  out  by  him  lias  been 
brought  for  delay,  tho  Plaintiff  is  at 
liberty  to  proceed  on  tho  judgment* 
Millrr  v.  ConfinSy  M.  41  Gro*%m    339 

22.  A  joinder  in  demurrer  muft  be  flgiiea 
by  a  frTjeant.  Brooker  v.  Simg/bn^ 
A/.  41  Oeo.3.  'sjfi 

23.  If  the  rule  of  allowance  of  bail  uo 
not  ferved  on  the  Plaintiff's  attorney, 
he  may  take  an  alignment  of  the  bail 
bond,  though  he  knows  of  the  Juftifica- 
tion.     HoUandv,  fVhite,  M.4i  Ueo»j. 

94  < 

24.  If  a .  declaration  be  indorfed  **  to 

plead  in ,"  it  muft  be  undcrftood 

to  mean  within  the  number  of  days 
allowed  by  the  rules  of  the  Court. 
Hifferman  v.  LangcUe,  H.^i  Geo.%. 

363 

25.  A  writ  of  error  operates  as  a  Muper* 
sedas  from  the  time  of  the  allowance 
though  it  be  not  fenred  tUl  after  exe- 
cution. Meagher  v.  yandyck^  IL  41 
Geo.  3*  tfo 

26.  Tlie  rule  that  final  judgment  cannot 
be  figncd  till  four  days  after  the  re« 
turn  of  the  habeas  corpora  Juraiorum 
does  not  extend  to  the  cafe  whcm^  cte 
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tenn  dofes  before  the  four  dajs  are 
expired.       Thomas  v.  Wardy  E*  41 

Geo»^,  .  ^"^.ff^  393 

27.  If  a  Defendant  being  arreftea  upon 
procefs  in  K.  B.  give  a  warrant  ofat- 
tomey  to  confefs  judgment,  and  be  af- 
wards  holden  to  bailin  C  j^.  in  an  ac- 
tion upon  that  judgment  the  Court  will 
difcharge  him  upon  a  common  appear- 
ance.    Sotted  V.  Lands f  £.41  Geo.  3. 

446 
38.  A  Defendant  who  is  under  terms  to 
plead  iffuably,  is  not  at  liberty  to  take 
advantage  of  any  objeAions  upon 
fpodal  &murer,  of  which  he  could  not 
nave  availed  himielf  upon  general  de- 
murrer. Bell  V.  Da  C^a^  E.  41  Geo.  3. 

446 
27.  If  A.  agree  to  buy  of  £.,  and  B.^  to 
iell  to  Af  goods  at  a  certain  price,  to 
be  delivercMi  between  fuch  a  day  and 
fuch  a  daY»  and  B.  fail  to  deliver  the 
goods  within  the  time ;  it  is  fufEcient 
K)r  A.  in  declaring  on  the  contrail  to 
aver,  that' he  was  durins  all  the  time 
and  flill  is  ready  and  willing  to  receive 
and  pay  for  the  goods,  without  makine 
any  allegation  of  an  adual  tender  and 
renifal.  fVaterhousev.  Skinner^E.^i 
Geo.^.  447 

a8.  The  Defendant  in  replevin  having 
averred  in  his  cognizance  that  tlie 
Plaintiff  held  the  land  under  <<  a  cer- 
tain demife  to  him  the  faid «/.  Z.,  (the 
Plaintiff)   theretofore   made."      The 
Plaintiff  pleaded  in  bar  that  he  did  not 
hold  under  a  demife  in  manner  and 
form.    Upon  this  Defendant  obtained 
an  order  to  amend,  by  flrikmg  out  the 
wol-ds  **  to  him  the  laid  «/.  Z."  with 
liberty  to  the  Plaintiff  to  plead  de  novoy 
and  that  in  cafe  the  Plaintiff  ihould 
plead   new    matter,    the    Defendant 
Ihould  pay  ftll  the  cods  of  the  amend- 
ment.   Tne  Defendant  having  amend- 
ed accordingly,  the  Plaintiff  demurred 
iRpecially,  and  affigned  for  caufe  that  it 
cud  not  appear  to  whom  the  demife  was 
made :  Held  that  the  demurrer,  was 
not  new  matter.      Lees  v.   WarUerSy 
T.  41  Geo.  ^.  465 

99.  In  an  ai^ion  of  trefpafs,  dire&ed  by 
the  Lord  Chtticellor  to  try  «  queftioa 


of  bankruptcy,  the  Court  of  C.  B.  wil 
not  reftram  the  Defendant  from  plead- 
ing the  general  iflue,  together  with 
fpecial  juftifications.  M'Cannell  r. 
He^or,  Mm  40  Geo.  5.  Page  549 

PREMIUM, 

a 

See  iKSuftANCB,  i,  j. 

PREROGATIVE, 

See  Authority,  3. 

PRISONER, 

See  Execution,  i. 

Habeas  corpus,  i,  2# 

I.  ITie  Court  will  not  difcharge  a  D^ 
fendant  out  of  cuflody  on  the  ground 
of  the  aj^vU  of  the  delivery  erf  the 
declaration  not  having  been  filed 
within  ao  days  of  the  d^very,  if  it  be 
by  way  of  detainer.  Davit  v.  Drnn- 
porty  H.  40  Geo.  3.  ^i 

t.  If  a  prifoner  be  prevented  from  jdti- 
ftring  bml  by  the  Plaintiff  d^rmr 
further  time  to  enquire  into  their  M- 
ficiency,  he  is  from  the  time  of  hit 
notice  of  juftification  entitled  to  i 
demand  of  a  plea  before  judgment  can 
be  figned  agamft  him.  navies  v.  Ck^ 
pendale,  H.  41  Geo.  3.  j6- 


PRISONER  AT  WAR, 

See  Costs,  5. 

PRIVILEGE, 

PROCEEDINGS,     STAYING    a« 
SETTING  ASIDE, 

See  Staying  and  setting  aside  pio- 

CSEDINGS. 

PROCESS, 
See  Amendment,  i. 
Extortion,  i. 
Pbactics,  2.  15. 
Time,  i. 
I,  The  day  inferted  in  a  notice  to  appear 
to  a  coounon  capjof  miift  b^  Hk  tetuni 
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4itj  of  the  writ  Rti/hian  v.  Chapman, 
Am.  41  Geo.3.  P^g^  340 

J.  The  Court  will  not  fet  afide  proceed- 
intfSB,  and  order  the  bail  bond  to  be 
ddirered  up,  becaufe  a  Pefendant  has 
been  arrefted  on  a  fpecial  camasy  in 
which,  us  well  as  in  the  affidavit  to 
hold  to  bail,   the  initials  onlj  of  his 

4  Chriflian  name  were  inferted,  Hoxvell 
T.  Coleman,  T.  41  Geo.$*  466 

PROMISSORY  NOTE, 
Se€  Bills  of  exchange  and  fromis* 

SORY  NOTES. 


R 


RACE, 
See  Wager,  i. 

RECOGNIZANCE, 

See  Amendment,  2. 
Bail,  5,  6,  7. 

RECOVERY, 
See  Common  Recovery. 

RECTORY, 
5^  Pleading,  20. 


REGISTER, 
See  Ship,  i. 

REPLEVIN, 

See  Practice,  14. 
Pleading^  12.  25. 

RETURN  OF  WRITS. 
See  Time,  i. 

REVENUE, 

See  Bills  of-  exchange    and  frO' 
MissoRY  Notes,  3. 

RIGHT,  WRIT  OF, 

See  Aid-prayer,  i,  2, 
Pleading,  28,  29. 

ROMAN  CATHOLICS, 
See  Franking. 

YOL.  iw 


SALE, 

See  Frauds,  statute  of,  i,  2.^ 

SCIRE  FACIAS, 
See  Amendment,  2. 

SAILOR, 
See  Wages,  i,  2. 

^     SEA-SHORE.    ' 

1.  Prim^  facie  every  fubje^  has  a  righ* 
to  take  fifh  found  upon  the  fea-fhore 
between  high  and  tow  water  mariu 
Bagott  V.  Orr,  T.  41  Geo.t.  Page ^j 2 

2.  But  fuch  general  right  may  -be 
abridged  by  the  exiftence  of  an  ex- 
clufive  rjsht  in  fome  individual,  id.  ii. 

3.  Qjuere,  u  there  be  a.primdjacie  right 
in  every  fubje^t  to  take  fifh  iheUs 
found  on  the  fea-fhore  between  higli 
and  low  water  mark  ?    id.  %h* 

SERVICE, 
5ftf  Practice,  7.  ii. 

SHERIFF, 

See  Escape,  i,  2. 
Pleading,  26,  27. 
Practice,  3. 

SfflP, 

See  Wages,  1,2. 

1.  A  foreign  built  fliip  Bn^ -owned  i« 
not  required  to  be  regiltered.  Long 
V.  Ih^y  T.  40  Geo.  7.  2o9 

2.  Such  a  Ihip  may  therefore  fail  with* 
out  convoy,  being  within  the^  except 
tion  of  the  convoy  a6t.  38  Geo.^*  c.y6» 

yi6»    id*  ^  s6» 

SLANDER, 

See  Pleading,  14*  15. 

STAMPS, 
See  Evidence,  7. 

I  •  A  mere  cognovit  need  not  be  flamped* 
Ames  y.  wily  E.  ^Geo.y  '  *      150 

2.  But  if  it  contain  any  terms  of  agree- 
meat  it  muft,  id-  ib. 

T  T  3.  An 
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3.  c.  8.  (Bail  in  Error) 
21.  c.ig,Jli^  (Bankrupt) 


3*  An  agreement  to  confefs  judgment 
for  30!.  to  fecure  5/.  and  coits,  is  not 
an  agreement  for  more  than  20/.  within 
the  23  0^0.3.  ^0.58./^^.  and  therefore 
need  not  be  Aampea,  td.      Pf^g^  150 

4.  An  unflamped  drafl  drawn  on  A,  B* 
bricklayer  is  not  within  the  exception 
of  236^0.3.  C.49.  Jl  JL,  in  favour  of 
drafts  drawn  on  perrons  ading  as 
bankers  within  ten  miles  of  the  place 
^here  the  draft  is  drawn.  Cqfiteman 
r.  Raify  £.41  Geo.^,  383 

5.  A  wntten  agreement  for  the  fele  of  ^q.  Sfatli.  (Papifts) 
all  the  hops  idiich  (hall  be  grown  upon  ^i.  c,  2.  (Habeas  Corpus) 
a  certain  number  of  acres  of  land,  to 
be  delivered  in  pockets  at  a  certain 
place,  cannot  be  given  in  evidence 
unlefs  flamped  with  an  agreement 
ftamp;  fuch  an  agreement  not  being 
withm  the  exception  in  the  23  Geo.  3. 
A  4.  refpe^ng  agreements  for  the  fale 
of  goods,  wares,  and  merchandizes. 
Waddington  v.  Brifioto,  T.  41  Geo.  3. 

'452 


2.9.  ft. 


Car.  n. 
12.  c.  18.  ( Navigation' AA)  212 

13  ^  14.  c.  1  uf.  6.  (Foreign  (hip^  J5fi^- 
ll/h  owned)  215 

15.  cj.JlS.  (£n^^  fbipping)  it. 

16.  c.  7.  (Gaming)  53 
16  Sf  17.  c.S.f.x.  (Bail  in  Error)  444 
22.  C.I  1.7: 63.  (Churches)  394 
29.  c.  3./ 17.  (Statute  of  Frauds)    238 

140.  et/eq. 

5S^ 


Will,  and  Maky, 
7^8.  C.22.  {Engli/h  (hipping) 

Will.  HI. 

8^9.  C.11./.2.  (Cofts) 
9  4*  'O^-  c.i$,  (Arbitration) 


213 


253 
445 


9  8f  10.  c.  17.  (Bills  of  Exchange)  82 


STATUTES  CITED  or  COM- 
MENTED  UPON, 

Hek.  III. 

52.  c.  9.  (Statue  of  iVfflr/AnW^c)        272 

Edw.  I. 
6.  C.5.  (Statute  of  G/ocr/?crWafte)  86 


Anne. 

3  4" 4*  ^•9*  (Promiilbry  Notes)  82.415 


Hen.  VI. 
33.c«9.  (Bail  bond.) 

Hen.  VIII. 
ii.  c.  19.713.  (Colls) 
23.  c.  15.  (Cofts) 
34.  ^  35.  tf.4.  (bankrupt) 

Edw.  VI. 
5  4-6.  c.^,  (Hops) 


36. 


Ill 


376 

253 
9  ». 


180 


Eliz. 

13.  r.7.yri.  (Bankrupt)  2.  9.  w. 

—  CIO.  ^Rcfiraining Statute)  189. 198 

29.  C.4.  (Extortion)  157 


Jac.  I. 
I.  c.15.7^6.  (Bankrupt) 


3.  9. 72. 


4.  c.  16.JC5.  (Cofts) 

jCii.  (Dilatory  Pleas) 

4.  c.  17.  (Bankrupt) 

5.  c. 22.  Jl I.  (Bankrupt) 
/2. 

'  9.  c.  14.  (Gaming) 

Geo.  I. 

3.  C.I 2.  (Bankrupt^ 
5.  f.  24.  (Bankrupt) 
7.  c.31.^1.  (Bankrupt) 

Geo.  II. 

2.  c.  23.  ( Attorney's  Biin 

—  r. 36.  (Ship's  Articles) 
5.  c.  27.7.' 4.  ^Procefs) 

—  c.  30.  yi  7 .  ( Bankrupt ) 

/  *7- 

./^4i. 

7.  C.8.  (Stockjobbing) 
13.  c.  1 9^  ( Horfe  Racing  ) 
15.  c.  28.^)3.  (Counterfeit  Money 

18.  c.  34.y^  II.  (Horfe  Racing) 

19.  0.32.71 2.  (Bankrupt) 

23.  ^•33»y«i9«  (County  Court) 

24.  C.44.  (Copy  Warrant) 
32.  c.28.y^ii.  (Extortion) 


368 

3»4 
9.  n. 

3.  9.  71. 

7 
52,53 


7.  9.  n- 
2.5. 


343 
116 

38 
2.5 

4 

4^5 
287 

5' 

127 

51 

4' 5 

29 
158 

88 

Gso. 


) 
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140.  eijeq* 

10.2.5. 

10 

398 
150.  452 


Gio.  III. 

3  4*  4-  c.6%.  (Ship's  Regiftry) 

ragt  217 

4.  c.  24.  (Franking) 
12.  c./^j.Jl  2.  (Bankrupt) 
14.  c.  77.  (Bankrupt^ 
19.  c.  52.  (Bankrupt) 
23.  c.  49.^  4*  (Stamps^ 

23.  c.  i^B.Jl  4.  (Stamps)  .,w.  ^.j- 

24.  c.  44./  6.  (Demand  of  a  Copy  of 

Warrant)  39 

24.  Seff:  2.  c.  37.  (Franking)  142 

26.  c.  60.  (Ship's  RegiftryJ     211.  et/eq. 

27.  c.  19./  8.  (Ship's  Regiftry)  215 
31.  c.  32.  (Franking^  141 
35-  ^-  53-/  »>  ^>  3-  (Franking)  142 
37.  c.  45.  (Bank  A6t)  48.  526 
37*  c*  TS.Jl  3.  (Seamen's  Wages)         57 

37.  c.  144.  (Private  Ads  fcroydon  Inclo- 

fure)  89 

38.  c.  50.71  9.  (Aliens)  363 

38.  c.  76.7:  6.  (Convoy  AA)  200 

39.  &  40.  c.  104.    (Court  of  Requefts) 

588 

STAYING  AND    SETTING    ASIDE 
PROCEEDINGS. 

1.  l£  A.  and  B.  having  recovered  in 
ieparate  a<5lions  for  libels  againil  dif- 
ferent parties  engaged  in  the  manage- 
ment and  publication  of  the  fame  newf- 
papers,  commence  frefh  a<5iions  againil 
the  fame  parties,  each  fuing  that  party 
againd  whom  the  other  has  recoverea, 
the  Court  will  not  interfere  in  a  fum- 
mary  way  to  fet  afide  the  latter  pro- 
ceedings. Martin  v.  Kennedy ^  H.  40 
Geo.  3.  69 

2.  Tlie  Court  will  not  ilay  proceeding 
in  an  acliqn,  on  the  ground  of  a  bill 
depending  in  Chancery  for  the  fame 
caufe.     Murphy  v.  Cadell,  E,  40  Geo.  3 . 
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3.  Wlien  only  two  of  three  joint  con- 

tradors  are  faed,  the  Court  will  not 
It  ay  proceedings  upon  th^  bail  bond, 
unlels  the  Defendants  undertake  not 
to  plead  in  abatement.  Govett  v. 
Johnfon,  T.  ^i  Geo.  ^.  465 

4.  The  Court  will  not  fet  afide  proceed- 
ing, and  order  th<$  bail  bond  to  be 
delivered  up,  becaufe  a  Defendant  has 
been  arreltod  on  a  fpecial  capias^  in 


which,  as  well  as  in  the  affidavit  to 
hold  to  bail  the  initials  only  of  hiA 
Chriflian  name  were  inferted.    H&inell ' 
V.  Coleman^  r.41  Geo.  3        P^ige  466 

STOCK-JOBBING, 
See  Pleading,  14,  15. 

STOPPAGE  IN  TRANSITU. 

A.  livinff  at  N.  in  Depotifhiret  ordere 

rds  of  B.  in  London^  who  fentthem 
^  (hin  vid  Exeter^  oonfigned  tQ.  A.^ 
and  advifed  him  thereof;  on  their  ar- 
rival at  Exeter  they  were  delivered  td 
C  a  wharfinger,  who  received  them  on 
A*s  account  and  paid  the  freight  and 
charges;  after  their  arrival  A.  wrote 
to  S.  informing  him  that  in  confe- 

auence  of  his  arours  being  deranged 
lould  not  take  the  goods,  and  telling 
him  that  they  were  at  Exeter  \  at  this 
time  A.  had  oommitted  an  a<ft  of  bank- 
ruptcy, upon  which  he  was  aflerwar^ 
declared  a  bankrupt ;  B.  applied  to  C. 
for  the  goods,  and  tendered  him  the 
freight  and  charges  due,  upon  which 
C  promifed  not  to  deliver  them  out  of 
his  cuflody,  but  afterwards  did  deliver 
them  to  the  afOgrnees  of  A.  though  in- 
demnified by  B. :  Held,  ifl,  tluit  B. 
had  a  right  to  flop  the  ffooda  in  die 
hands  of  C. ;  and,  2dly,  that  he  might 
maintain  trover  for  inem  againft  C. 
MUU  V.  Ball,  r.  41 .  G^  3.  457 

SUGGESTION, 

See  Courts,  i. 

SUPERSEDEAS, 
See  Practice,  25. 

SURETY, 

See  Contribution. 


TENDER, 

Bank  notes  are  not  made  legal  tender  by 
the  37  Geo,^^.  c.  45.  Crigby  v.  Oake$f 
M.  42600.3.  $2^ 

•      T  T   2 


INDEX  TO  THE 


TIME. 

In  a  penal  ai&ion  a  eapuu  ad  refpondtn" 
dum*  Affiled  vithin  a  year  after  die  of* 
fence  cmmittedy  but  was  never  ierved 
OQ  the  Defendant  or  returned;  after 
the  expiration  of  the  year,  but  in  the 
iame  tetm  a  capias  per  continuance 
ifluedy  and  was, duly. ferved  and  re- 
tmned;  the'  declaration  was  of  the 
tenp  in  which  both  writs  ifiiiedt  Held 
that fhefirft  wnt  not  having  been  re» 
turned  could, not  be  conneded  with 
the  iecond  fo  as  to  fupport  the  aAion. 
Siamtay  ^^  t.  v.  Perr^  £.40  Qeo.  3. 

.  Page  157 

TITHES. 

1.  Hops  are  by  law  titheable  after  they 
are  nicked  from  the  bind«  Knight  v. 
Haffci/inErroryE.^Geo.^,        172 

2.  And  no  uAge  can  vary  this  rule,  id,  ib. 

3.  No  evidence  is  fufficiant  to  fupport  a 
real  comjpofition,  unleft  it  have  fome 
reference  to  a  deed  of  compofition, 
mL  .  ib. 

TOLL, 
See  Mortgage,  i. 

TOWJNG.PATII, 
iS^  Inclosvrb  act. 

TRESPASS, 

Sec  Damages,  i. 
Judgment,  i. 
Pleading,  22. 

A  private  perfon  may  juftify  breaking 
and  entering  the  houfb  of  another,  and 
imprifoning  his  perfon  in  order  to  pre- 
vent him  from  committing  murder  on 
his  wife.  IlancocL  v.  Baker,  7*.  40 
Geo.  3.  260 

TROVEK, 

See  Stoppage  in  transitu. 

I.  A.  entrulled  B.  with  goods  to  fell  in 

India  agreeing  to  take  back  from  B. 

vwhat  he  ihould  not  be  able  to  feU|  and 


allowing  him  what  he  flioidd  obtaia 
beyond  a  certain  price,  with  liberty  to 
mi  them  for  what  he  could  get  if  he 
could  not  obtain  that  price.  B.  not 
beine  able  to  fell  the  goods  in  India 
himlelf,  left  them  with  an  agent  to  be 
difjpofed  of  by  him,  direAing  Ae  i^ent 
to  remit  the  money  to  himielf  in  jSijg- 
land :  Held  that  A.  could  not  main- 
tain trover  agunft  B.  for  the  goods. 
Bromley  v.  (Mwdl,  E.^i  Geo.^. 

Pagej^^ 
2.  A.  having  agreed  to  purchafe  of  B. 
the  remamder  of  a  term,  the  latter 
delivered  to  him  the  leaie  in  order  to 
get  an  aflignment  made  out ;  A,  then 
obtained  an  enlargement  of  the  tem 
from  the  original  Ismdlord,  and  refufed 
to  accept  an  aiilgnment  or  pav  the  full 
price  agreed  on,  becaufe  B.  s  under- 
tenant had  removed  fome  fixtures : 
Held  that  B.  might  infift  on  A.  accep- 
ting the  affignment,  and  after  demand 
and  refu&l  of  the  leafe  might  maintain 
trover  for  it.  Pany  v.  jprame,  7*.  41 
Geo.  3.  4^1 

TURNPIKES, 
See  Mortgage,  i. 


See  Tithes. 


TYTHES, 


V 


VARIANCE, 

See  Amendment,  i. 

lif  SURANCE,  6. 

Pleading,  4,  5,  6.  ii.  24. 
Practice,  2. 

I.  An  agreement  entered  into  betwee* 
A,  and  B.  refpeding  a  horfe  race  was 
indorfed  *^  N,B.  to  ftart  p.  p.  15  da}^ 
from  this  date."  In  a  declaration  on 
this  agreement  no  notice  was  taken  of 
the  indorfcment ;  and  no  evidence  was 
^iven  at  the  trial  to  explain  the  mean- 
ing of  the  letters  "  p.  p."  The  Court 
after  verdidl  held  that  the  variance  be- 
tween the  agreement  declared  on  and 
that  given  in  evidence  was  notmaterial, 

the 


V. 


GSKbert  CLeri^  .V.^i  Geouj.  i^^i 

5.  fftfe  vrie  be  thic  AeDe&ndaift  »h 

r  m  *'a  ctftam  pletf  of  tre&jifi  oa 

cile  OB  ^oKoSS^i^  cswi  dhe  ae^w> 

be  in  debc  vat  goods  fokl  andt'de- 

aad  nooej  bocrow^dL    the 

t  win  ^fchirge  the  Ddfendintoo 

a  cooEimoQ  appcflnmoe.  Ktrr 

VKXUK, 

Srr  Pleai>ixc>  10. 
Usury,  z. 

I.  Taking  out  a  fwmmoiw  for  a  fiirtber 
time  to  plead,  is  no  warer  of  the  De* 
fendant's  right  to  more  to  chancre  the 
Tenue.   Wil/bm  v.  Harris^  M. ^iGto^y 
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3.  It  feems  the  Court  will  not  change 
the  venue  in  an  action  on  an  awara, 
even  though  the  declaration  contain 
the  coounon  counts.  IVhiibum  x. 
Staines,  H.^iGfo.^.  3SS - 

3.  Nor  will  they  oblige  the  Plaintin  to 
undertake  to  give  evidence  on  the 
count  upon  the  award*  ib. 

VERDICT, 
See  Insurance,  7. 


U 

USAGE. 
See  Tithes,  i,  3. 

USE  AND  OCCUPATION,     , 
See  Courts,  2, 

USURY. 

y.  A.  lent  B.  500/.,  and  at  the  time  of 
the  loan  it  was  agreed  that  the  latter 

1 


mA  pMiaMMl  nt  iWni»«f  ;fir 

<BKk  jift  oe  oxm.  aw  wii^  iW9i  M 

.,tf^««d  «f  iilNcli  ikae  M  aAiott  watt 


•tttbwnwiby%ib 

w  M||nMhMa45^«ni«HK 
MH|iCK7  me  aNcven  la  ip^  ^pw  fa 
5peffOMiu  oaibe5ooJLf«OHiwiv)iMii 
the  bit  vmr  wai»  utiirioiia^  Sknvty^ 
f « t.  V.  Frmmtm^  £^  41  CtMw  t« 

t.  It  a  draf^  be  gtvea  for  nfiwimfci  i»K^« 
reii«  anda  rvcvirt  t4k<iite^JI  «a  ibe 
countr  of  A.  and  the  dmA  be  ifter^ 


count  J  of  &«  the  ulVivy  ia.uwiiimJ 
in  the  countY  of  B^  afti  dit  voaiit 
muftbebuddic>re^  M<»  «k 


W 


WAGES. 

I.  The  37  Gr(u  c.  73.  (  )«  baivtii|t  prahi* 
bited  more  than  aouble  monthlY  waijea, 
being  civen  to  feanien  coining  flroni  tbo 
fVefllnfiits^  unlell)  the  captain  be  1^ 
ciallv  licenled  to  give  a  greater  ralo 
by  the  chief  officer  of  the  port ;  a  ge* 
nenil  liconfc  by  fuch  chief  offioer  to  a 
cnpt;iiu  '*  to  priKure  men  on  flioh 
terms  as  he  can,**  is  void.  Rog^t  r% 
Lacu^  //.  4o(rfo«5.  5^ 

3.  A  lailor  in  addition  to  the  waoea  coiw 
toincil  in  the  lhip*s  lurtide^  lued  twt 
the  average  nrice  of  a  negro  (lave,  for 
which  he  hail  agreinl  with  the  ca|>tain, 
though  no  mention  of  Aich  peruuilUe 
was  made  in  the  articles :  Helu  that 
the  contract  for  the  average  price  of  a 
negro  Have  whs  void  ;  Aicn  additional 
perquilite  beiAg  in  fa<^t  wagca,  and 
therefore  only  to  be  recovered  whoru 
included  in  the  articles  according  to 
2  Geo.2.  r.36.  IVhiie  v.  fVit/in,  H. 
40  Geo.  3.  11^ 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


WAGER, 

&r  BiLLi  Oy  XXCBAKGX  AND  PROMIS- 
a0BTN0TX8/3. 

Mb  flAian  will  lie  on  a  wager,  though 
above  5oLy  that  a  fingle  h^ie  fhaU  nin 
on  the  hi^  road  from  A.  to  B.^  and 
arrive  ibmier  than  one  of  two  horfes 
placed  at  any  diftance  the  owner  ihall 
pleefe;  fuch  a  race  not  being  legalised 
oy  the  13  Geo.  2.  c.  19.,  and  18  Cho.  2. 
0.34.  7^11.  Whaley  y.  Pagaty  M. 
4oG€o.3.  P^e^i 

WARRANT, 

A*  Bills  OP  excranob  and  promis- 
aoRT  Notes,  4. 
Oppicbr,^!,  2. 

WARRANTY, 
See  Carrixr,  i. 

WARRANT  OF  ATTORNEY, 

See  EviDiNCK,  2. 
Practice,  27. 

WASTE, 

I  •  In  an  aiflion  of  wafle,    on  the  fta* 
tute  of  Clocefier,  againil  tenant  for 


years  for  cotDwerting  three  ck&i 
meadow  into  garden  groimd,  ifi 
jury  give  only  one  fiirthing  daDoaj 
for  each  dofe,  the  Court  will  pen 
the  Defendant  to  enter  np  judgoe 
forhimfelf:  The  Keepen  and  Gn 
"^»  4^-  of  Harrow  School  v.  AUertt 

2.  And  thia  jprinciple  holds  whether  d 
wafte  conufl  in  the  alteration  oftl 
property^  or  in  the  deterioratioQfifi 
td.  ; 

WAVER, 

S^Practick,  6. 
Venue,   i. 

WAYS, 

See  Inclosurr  Act. 

WEST  INDIES, 
See  Wages,  z. 

WITNESS, 
See  EviDENCx,  3. 

WRIT, 
iS^e  Abatement^  i,  2, 


THE  ENP  Of  TR£  SECOND  VOLUME. 


PrMitc4  bj  A.  StrahaD,  Lavr.l*i  inter  to  liij  Majdty, 
Printers' Strett,  Londoa. 


-»• 


»         I 


K 


I. 


►■»■ 


i^ 


'A;"/«*fc-.v  4^yt 


-.-■■.( 


^ 


% 


